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CLARK,  Assignee,  Respondent,  v.    LINDSAY   &   COM- 
PANY, (Limited),  Appellant. 

(Submitted  November  18, 1896.    Decided  November  80, 1896.] 

8ALK0  OF  PBMSOKALTY—Delfverv— Shipment.— A  contract  for  tbe  sale  of  merchandise 
whlcli  requires  the  vendor  to  Bhlp  the  goods  free  on  board  the  cars,  on  or  before  a 
oerialn  date,  is  complied  with  by  the  vendor  when  he  places  the  goods  on  board  the 
.  car  at  the  designated  point  on  that  date  and  there  is  no  Implied  obligation  on  his  part 
to  see  that  the  carrier  moves  the  car  forward  toward  its  destination  before  the  ex- 
piration of  the  day  named. 

Appeal  from   Fir%t  Judicial  District j  Lewis  and  Clarke 

County. 

Vol.  XiX-i 
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Action  on  coDtract.  The  cause  was  tried  before  Buck,  J. 
Plaintiff  had  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  is  brought  to  recover  damages  sustained  by- 
plaintiff's  assignor,  one  Pendleton,  because  of  the  failure  of 
Lindsay  &  Co.  to  receive  a  car  load  of  eggs  and  dressed 
poultry  sold  by  Pendleton  to  the  defendant  in  February,  1892, 
It  is  alleged  by  plaintiff  that  on  February  11th,  1892,  Pendle- 
ton sold  and  furnished  to  defendant  370  cases  of  eggs  at  the 
agreed  price  of  twenty  cents  per  dozen,  amounting  in  all  to 
$2,220;  that  the  said  agreed  price  was  for  the  eggs  delivered 
on  boa^d  the  cars  in  Lawrence,  Kansas;  that  thereafter  on 
February  13th,  1892,  in  addition  to  the  eggs  sold,  Pendleton 
sold  and  furnished  to  defendant  a  quantity  of  dressed  turkeys 
of  the  value,  when  delivered  on  board  the  cars  at  Lawrence, 
of  $142.04;  that  defendant  requested  that  the  poultry  be 
shipped  in  the  same  car  with  the  eggs,  and  that  under  the  con- 
tract the  eggs  and  poultry  were  to  be  shipped  on  or  before 
February  15th,  1892;  that  defendant  was  to  pay  the  freight 
from  Lawrence,  Kansas,  to  its  place  of  business  in  Helena, 
and  plaint  ff's  assignor  was  instructed  by  the  defendant  to  ship 
via  the  Union  Pacific  Railway;  that  according  to  the  contract 
and  direction  of  the  defendant,  Pondleton  shipped  the  eggs 
and  poultry  on  February  loth,  1892,  as  directed  and  notified 
the  defendant  of  the  shipment  on  said  date;  that  on  the  arrival 
of  the  eggs  and  poultry  at  Helena  about  February  23d,  1892, 
the  defendant  refused  to  unload  them  from  the  cars  or  pay  for 
the  same,  or  to  have  anything  to  do  with  the  goods;  that 
plaintiff  was  obliged  to  sell  the  same  for  the  best  prices  he 
could  get  and  thereby  sustained  loss. 

The  defendant  denied  the  contract  as  alleged  by  plaintiff, 
and  for  further  answer  averred  that  about  February  11th, 
1892,  Pendleton  and  defendant  entered  into  an  agreement 
whereby  Pendleton  was  to  sell  to  defendant  the  eggs  and 
poultry  mentioned   in  the   complaint,    and  at  prices  therein 
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given;  that  by  the  terms  of  their  contract  it  was  expressly 
agreed  that  Pendleton  should  deliver  the  eggs  and  poultry 
free  on  board  the  cars  on  the  Union  Pacific  Railway  at 
Lawrence,  Kansas,  in  such  time  that  the  same  could  be  shipped 
and  leave  Lawrence  on  or  before  February  I5th,  and  that  the 
time  of  shipment  and  departure  of  the  eggs  and  poultry  was  a 
material  part  of  the  contract;  but  that  Pendleton  failed  to  load 
the  merchandise  on  board  the  cars  at  Lawrence  in  time  to  per- 
mit the  same  to  be  shipped  and  depart  from  Lawrence  on  or 
before  February  15th,  1892,  and  that  the  said  merchandise 
could  not  be  shipped  and  depart  from  Lawrence  before  Feb- 
ruary 16th,  and  did  not  in  fact  leave  until  February  17th. 

The  plaintiff  by  replication  denied  that  Pendleton  failed  to 
put  the  merchandise  on  board  the  cars  at  Lawrence  so  that 
the  same  could  be  shipped  and  depart  therefrom  on  or  before 
February  16th,  1893,  and  alleged  that  it  was  loaded  at 
Lawrence  in  time  so  that  it  could  have  been  shipped  and  have 
depaii;ed  from  Lawrence  on  February  16th,  1892  and  alleged 
that  the  merchandise  left  Lawrence  on  February  16th,    1892. 

The  replication  also  denied  that  it  was  any  part  of  the  con- 
tract that  Pendleton  should  cause  the  merchandise  to  depart 
from  Lawrence  on  or  before  February  16th,  1892. 

The  case  was  tried  to  a  jury  and  a  verdict  returned  in  favor 
of  plaintiff,  a&sessing  his  damages  in  the  sum  of  $676.66, 
Judgment  was  entered  on  the  verdict.  Defendant  moved  for 
a  new  trial,  which  was  denied.  From  the  judgment  and  the 
order  overruling  the  motion  of  a  new  trial  the  defendant  ap- 
peals. 

Henry  C.  Smith,  for  Appellant. 

Smith  <&   Word,  for  Respondent. 

Hunt,  J. — What  was  the  contract  entered  into  between  the 
parties?  If  the  respondent  is  correct,  Pendleton  did  all  he 
was  obliged  to  do,  when  on  February  16th,  he  placed  the  mer- 
chandise involved  in  good  condition  on  board  the  railroad  cars 
at  Lawrence,  Kansas,  to  be  transported  to  Helena,  Montana. 
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But  if  appellant,  defendant,  is  correct,  although  it  admits 
that  the  contract  entered  into  between  it  and  Pendleton  is  the 
same  as  set  forth  by  Pendleton,  it  nevertheless  avers  it  was 
agreed  in  and  by  said  contract  that  the  merchandise  was  to  be 
delivered  to  the  railroad  company  so  that  it  could  be  shipped 
and  leave  Lawrence  on  or  before  February  15th,  and  that 
such  shipment  and  departure  were  material  parts  of  the  con- 
tract. 

Without  reviewing  the  evidence,  it  is  sufficient  to  say  that 
the  plaintiff's  version  of  the  agreement  is  fully  supported. 
When  plaintiff's  assignor  agreed  to  ship  the  goods  on  or  be- 
fore February  15th,  presumably  he  meant  only  to  deliver 
the  goods  on  that  date  to  the  carrier  for  transportation  on  a 
regular  line  of  transportation  between  the  point  of  shipment 
and  destination.     This  was  done. 

The  signification  of  the  word  ''shipment"  is  uniform.  The 
Century  Dictionary  defines  "shipment"  as  ''the  act  of  dis- 
patching or  shipping;  especially  the  putting  of  goods  or  pas- 
sengers on  board  ship  for  transportation  by  water.  A  quan- 
tity of  goods  delivered  at  one  time  for  transportation  whether 
by  sea  or  by  land."     (Black's  Law  Dictionary.)' 

There  was,  therefore,  no  implied  obligation  on  the  part  of 
the  plaintiff's  assignor  to  see  that  the  merchandise  left  on  the 
15th.  The  argument  of  the  appellant  is  very  close  to  that  ad- 
vanced by  defendants  in  the  case  of  Ledon  v.  Havemeyer^  8  L. 
R.  A.  245.  It  was  there  contended  that  the  word  "ship- 
ment" meant  a  clearance  of  the  vessel  as  well  as  putting  the 
goods  on  board  within  the  period  allowed  for  shipment.  But 
the  court  held  otherwise,  saying  : 

' '  The  words  '  shipment '  and  '  shipped '  are  now  used 
indifferently  to  express  the  idea  of  goods  delivered  to  carriers 
for  the  purpose  of  being  transported  from  one  place  to  an- 
other, over  land  as  well  as  water,  and  imply  with  respect  to 
carrying  by  land,  a  completed  act,  irrespective  of  the  time  or 
mode  of  transportation.  (Cmdkins  v.  Ildhnan^  47  N.  Y.  452; 
Fisher  v.  Minot,  10  Gray  260;  Schmertz  v.  Dvyyer^  53  Pa. 
335.) 
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^'We  have  been  referred  to  no  authorities  supporting  the  de- 
fendants^ contention,  and  we  believe  it  to  be  contrary  to  the 
invariable  meaning  of  the  word,  as  defined  by  lexicographers, 
as  understood  by  the  mercantile  community  generally  or  as 
laid  down  in  the  decision  of  the  courts/^ 

The  court  charged  the  jury  in  harmony  with  the  law  as 
above  stated,  and  submitted  to  their  determination  all  the  evi- 
dence bearing  upon  the  actual  agreement  between  the  parties. 
They  were  told  that  if  they  believed  that  the  contract  was  in 
effect  that  the  goods  were  to  be  shipped  by  Pendleton  on  or 
before  February  15th,  and  that  Pendleton  placed  the  goods 
on  board  the  cars  of  the  Union  Pacific  Railway  Company  at 
Lawrence  on  the  said  15th  day  of  February,  then  they  should 
find  that  Pendleton  had  complied  with  his  part  of  the  contract; 
bat  if  they  believed  that  the  agreement  was  that  Pendleton 
was  to  deliver  the  goods  so  that  tbey  could  leave  Lawrence  on 
the  15th,  and  they  were  not  delivered  in  time  to  let  the  cars 
go  forward  on  that  date,  they  should  find  for  the  defendant. 
They  were  further  told  that  if,  however,  they  believed  Pen- 
dleton placed  the  goods  on  board  the  cars  on  the  15  th  so  that 
they  could  have  left  Lawrence  on  that  day,  then  Pendleton 
complied  with  his  contract  and  the  plaintiff  could  recover. 
Thus  the  facts  and  the  law  applicable  were  fairly  submitted  to 
the  jury  and  their  verdict  for  the  plaintiff  cannot  now  be  dis- 
turbed. 

We  may  say,  too,  that  the  appellant  in  the  case  is  in  no  po- 
sition to  complain,  for  under  the  construction  of  the  contract 
that  it  contends  for,  it  could  not  recover,  inasmuch  as  it 
clearly  appears  by  the  testimony  that  the  car  was  loaded  on 
the  night  of  the  15th  at  Lawrence,  in  time  to  have  enabled 
the  carrier  to  move  it  forward  toward  its  destination — hence 
if  there  was  any  negligence  at  all,  it  was  on  the  part  of  the 
railroad  company,  and  did  not  lie  in  a  breach  of  plaintiff's 
contract  with  defendant.     (Hutchinson  on  Carriers,  §  89.) 

There  being  no  error  in  the  record,  the  judgment  and  order 
wiU  be  affirmed.  ^^^^^ 

Pemberton,  C.  J.,  concurs.     De  Witt,  J.,  not  sitting. 
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STATE,' Appellant,  v,   O'BRIEN,  Respondent. 

[Submitted  Noyember  10, 1886.    Decided  November  30, 1896.] 

CRIMINAL  Pbacticb— ^ppeal<]2>/e  order— Former  (tcquUtal  and  jeopardy, —An  order  of 
the  district  court  sustaining  a  defendant*8  pleas  of  formal  acquittal  and  jeopardy, 
after  the  reversal  of  a  conviction  for  manslaughter  under  an  indictment  charging 
murder  In  the  first  degree.  Is  not  an  appealable  order  under  subdivision  4  of  sectli  n 
2278  of  the  Penal  Ck>de,  providing  that  an  appeal  may  be  taken  by  the  state  *«from  nn 
order  made  after  Judgment,  affecting  the  substantial  rights  of  the  state,"  since  tl  e 
defendant,  after  his  conviction  was  set  aside  by  the  appellate  court,  stood  before  the 
court  in  the  ^ame  position  as  if  no  Judgment  had  been  rendered  against  him. 

^Atnn— Former  acquittal  and  Jet'Pardy^ Jury  trial.— The  pleas  of  former  acquittal  and 
once  in  jeopardy  involve  issues  of  fact  under  section  1990  of  the  Penal  Ck>de  and  there- 
fore cannot  be  determined  without  a  finding  by  a  jury. 

Appeal  from  Eighth  JvdiciaZ  District^  Cascade  County. 

Information  for  marder  in  the  first  degree.  The  defend- 
ant's pleas  of  /ormer  acquittal  and  former  jeopardy  were  sus- 
tained by  Benton,  J.     Appeal  dismissed. 

Henri  J.  Haskell,  Attorney  General,  for  the  State,  Appel- 
lant. 

Leslie  ik  Downing,  for  Respondent. 

Hunt,  J. — The  defendant  was  originally  tried  before  the 
district  court  of  Cascade  county  under  an  information  charg- 
ing him  with  murder  in  the  first  degree.  He  was  convicted 
of  manslaughter  and  appealed  to  this  court.  The  judgment 
against  him  was  reversed  and  the  cause  remanded  to  be  tried 
anew.     [State  v.  O'Brien,  18  Mont.  1.) 

When  the  cause  came  on  again  for  trial  in  the  district  court, 
the  defendant  pleaded  that  he  had  already  been  acquitted  of 
the  charge  of  murder  in  the  fir&>t  and  second  degrees,  and  had 
also  been  placed  in  jeopardy  for  those  offences,  because  on  his 
former  trial  he  had  been  found  guilty  of  manslaughter  only. 
In  reply  to  the  pleas  of  former  acquittal  and  former  jeopardy, 
the  state  admitted  that  an  information  had  been  filed  against 
the  defendant  charging  him  with  murder  in  the  first  degree; 
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that  defendant  had  been  tried  under  such  information,  had 
been  found  guilty  of  manslaughter  and  that  judgment  on  said 
conviction  bad  been  entered  against  the  defendant.  The  county 
attorney  then  asked  the  court  to  take  judicial  notice  of  the 
proceedings  had  on  the  former  trial  of  the  case  and  to  pass 
upon  the  pleas  of  former  acquittal  and  jeopardy  entered  by  the 
defendant,  and  to  hold  said  pleas  insufficient  in  law  to  consti- 
tute former  acquittal  of  murder  in  the  first  and  second  de- 
grees, or  former  jeopardy.  No  jury  was  empanelled.  The 
court  sustained  the  defendant's  plea  as  valid  and  ordered  the 
defendant  to  be  held  to  await  trial  for  the  crime  of  man- 
slaughter. The  state,  by  the  county  attorney,  excepted  to 
the  order  of  the  court  and  appeals  from  the  order  holding  the 
pleas  of  former  acquittal  and  jeopardy  to  be  valid. 

The  defendant  by  motion  questions  the  authority  for  the  ap- 
peal from  the  order  of  the  court.  Section  2273,  Penal  Code, 
provides  as  follows : 

<'  An  appeal  may  be  taken  by  the  state  : 

''1.  From  the  judgment  for  the  defendant  on  a  demurrer  to 
the  indictment  or  information. 

<*2.     From  an  order  granting  a  new  trial. 

"3.     From  an  order  arresting  judgment. 

"4.  From  an  order  made  after  judgment,  affecting  the  sub- 
stantial rights  of  the  state. 

"5.  From  an  order  of  the  court  directing  the  jury  to  find 
for  the  defendant." 

It  is  contended  by  the  appellant  that  this  case  is  brought 
within  the  terms  of  the  fourth  subdivision  of  the  statute 
quoted,  and  that  when  the  court  made  an  order  to  the  effect 
that  the  defendant's  plea  of  former  acquittal  was  valid,  it  was 
equivalent  to  an  order  made  after  judgment,  affecting  the  sub- 
stantial rights  of  the  state.  But  in  our  opinion  the  ruling  of 
the  court  was  not  one  made  after  judgment,  because  when  the 
former  judgment  of  conviction  of  manslaughter  was  set  aside 
by  this  court,  the  effect  of  the  decision  setting  aside  the 
judgment  was  to  put  the  defendant  in  a  position  as  if  no  such 
judgment  ever  had  been  rendered  against  him.     He  stood  be- 
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fore  the  court,  bo  far  sa  he  was  aflfected  by  the  pending  charge 
of  manslaughter — which  point  alone  we  are  considering — ^in 
the  same  position  as  if  no  trial  had  been  had.  This  is  the  ex- 
press provision  of  section  2191  of  the  Penal  Code.  The  ruling 
of  the  court  only  determined  that  the  pleas  of  former  acquittal 
and  jeopardy  constituted  a  defence  to  the  charge  of  murder  in 
the  first  and  second  degrees.  Whether  or  not  the  defendant 
had  actually  been  acquitted  of  the  aforesaid  charges  of  murder; 
and  whether  or  not  the  said  charges  were  the  same  offences 
referred  to  in  the  information  under  which  the  defendant  was 
to  be  tried  again,  and  whether  or  not  the  defendant  had  once 
been  in  jeopardy  under  the  charges  of  murder  in  the  first  and 
second  degrees,  necessarily,  under  the  statutes  of  Montana,  in- 
volved issues  of  fact.     Section  1990  provides  as  follows : 

<<An  issue  of  fact  arises  : 

**1.     Upon  a  plea  of  not  guilty. 

**2.  Upon  a  plea  of  former  conviction  or  acquittal  of  the 
same  offense. 

'*3.     Upon  a  plea  of  once  in  jeopardy. " 

It  being  clear,  therefore,  under  the  law,  that  the  pleas  of 
defendant  raised  issues  of  fact,  the  court  was  obliged  to  sub- 
mit them  to  a  jury.  It  may  be  that  by  concessions  of  the  de- 
fendant the  offering  of  evidence  becomes  merely  the  formal 
introduction  of  the  record  of  the  previous  trial  with  the  agree- 
ment that  there  is  no  difference  in  the  two  cases  between  the 
identity  of  the  offense  charged,  and  the  identity  of  the  de- 
fendant, but  the  issues  nevertheless  are  to  go  to  a  jury  under 
appropriate  instructions  by  the  court.  (Wharton's  Criminal 
Evidence,  §  593.) 

Section  2143  of  the  Criminal  Code,  carrying  out  the  law 
which  declares  that  the  pleas  of  former  acquittal  and  jeopardy 
are  issues  of  fact,  specifies  that  the  verdict  shall  be  either 
*<for  the  state''  or  «<for  the  defendant."  The  question 
therefore,  if  one  at  issue,  cannot  be  finally  determined  without 
the  finding  by  a  jury.  In  People  v.  Kiiiseyj  51  Cal.  278,  it 
was  decided  that  the  defendant  is  entitled  to  a  verdict  on  a 
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plea  of  former  acquittal  entered,    and  until  there  is  such  a 
verdict  there  can  be  no  judgment  of  conviction. 

As  we  look  at  it,  there  was  no  judgment  in  the  case  when 
this  appeal  was  taken,  and  the  issues  remain  still  to  be  dis- 
posed of.  The  ruling  of  the  district  court  was  an  interlocu- 
tory one,  from  which  the  state  could  not  appeal.  (State  v. 
Pollard,  83  N.  C.  698.) 

It  follows  that  the  principal  and  important  question  which 
the  state  seeks  to  have  decided,  namely,  whether  or  not  the  de- 
fendant can  be  tried  again  for  murder,  is  not  before  us  and 
cannot  be  considered. 

The  appeal  is  dismissed, 

Pembebtok,  C.  J.  concurs.     De  Witt,  J.,  not  sitting. 


CASES  DETERMINED 


IN     THK 


SUPREME   COURT 


AT  THE 


DECEMBER  TERM,   1896. 


PliESENT  : 

Hon.  William  Y.  Pemberton,  Chief  Justice. 

*HoN.  William  H.  De  Witt,    ) 

y  Associate  Justices. 
Hon.  William  H.  Hunt,  j 


TUTTLE,  Trustee,  Respondent,  v,  THE  MERCHANT'S 
NATIONAL  BANK  OF  GREAT  FALLS,  Appellant. 
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TBVB'n—Ataionmentfor  Bmefit  of  CredUurs.—A  conyeyance  by  a  debtor  of  certain  real 
estate  by  quit-claim  deed,  in  trust,  to  secure  the  payment  of  his  indebtedness  to  cer- 
tain creditors,  together  with  assignments  of  a  contract  for  the  purchase  of  real  estate 
and  of  a  receipt  for  a  payment  on  stock  in  a  corporation,  for  the  same  purpose,  is  in 
effect  an  assignment  for  the  benefit  of  creditors. 

BAMtt— Death  of  TrutUe—Juri9dUctUm  of  Court  of  JfQttCCv  U>  Appoint  Stufeeegor.—Yfhere 
the  trustee  of  an  express  trust  dies  after  histltuilng  an  action  to  confirm  his  title  to 
the  trust  property,  a  court  of  equity  has  inherent  power,  independently  of  statute,  to 
appoint  a  new  trustee  on  its  own  motion  and  order  his  substitution  as  plaintiff. 
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^AUK—AaHonment  for  Benefit  o/  CreOUon—Daivery  of  Property- Fraud,— When  a 
debtor  executes  sod  deUvera  a  bill  of  sale  of  a  frame  building  situated  upon  leased 
ground,  the  leasehold  to  which  had  expired,  to  a  trustee  to  secure  certain  creditors, 
an  unpreferred  creditor  who  attached  the  building  as  realty  after  its  transfer  to  the 
trustee  is  not  in  a  position  to  urge  that  the  transfer  is  yoid  because  the  building  was 
personalty  and  there  was  no  delivery  or  Immediate  change  of  possession  as  required 
by  section  226,  Fifth  Diyision  of  the  Compiled  Statutes,  since,  if  the  building  was 
personalty,  no  valid  levy  was  made,  and  if  it  was  realty  it  was  sufficiently  dellTored 
by  the  conveyance  to  the  trustee  made  prior  to  the  attachment  And  in  the  absence 
of  circumstances  tending  to  show  fraud,  a  fraudulent  intent  on  the  part  of  the  debtor 
cannot  be  deduced  from  want  of  immediate  physical  occupation  of  the  building  by 
the  trustee  considering  the  nature  of  the  property,  where  the  evidence  tended  fairly 
to  show  that  the  assignor  by  his  conduct  and  by  the  delivery  of  written  instruments, 
inteuded  to  and  did  voluntarily  surrender  to  the  assignee  possession  of  the  property 
for  the  benefit  of  his  creditors. 

HAUKSame—Sharee  qf  Stoek.—ln  such  case  the  transfer  to  the  trustee  of  a  receipt  for 
a  payment  on  shares  of  stock,  which  wfw  the  only  instrument  which  the  debtor  hafl 
evidencing  his  interest  in  the  stock,  was  a  sufficient  delivery  as  against  creditors  not 
provided  for  in  the  trust  deed,  it  appearing  that  the  trustee  afterwards  voted  the 
stock  at  the  corporation's  meetings  and  otherwise  exercised  full  possesion  of  it. 

Appeal /rom  Eighth  Judicial  District,  Cascade  County, 

Action  by  trustee  to  confirm  his  title  to  trust  property. 
The  cause  was  tried  before  Benton,  J.  Plaintiff  had  judg- 
ment below.     Affirmed. 

Statement  of  the  case  by  the  Justice  delivering  the  opinion. 

F.  B.  Tuttle,  as  trustee,  instituted  this  action  in  Sept. 
1892,  alleging  that  the  firm  of  Hanks  &  Fullerton  were  in- 
debted to  certain  insurance  companies  in  large  sums,  which 
they  failed  to  pay  on  demand,  and  that  to  secure  the  indebt- 
edness to  such  companies  the  defendant  Fullerton  and  his  wife,, 
on  July  22d,  1893,  executed,  acknowledged  and  delivered  a 
quit  claim  deed  of  certain  realties,  in  tru.<5t,  to  secure  the  sums 
due  to  such  insurance  companies.  To  further  provide  for  the 
indebtedness  Fullerton  and  his  wife  executed  and  delivered  to 
Tu  tie,  as  trustee,  an  assignment  in  writing  of  a  contract  for 
the  purchase  of  a  lot  in  Great  Falls,  Montana;  Fullerton  and 
w^ife  also  executed  and  delivered  to  Tuttle,  as  trustee,  afore- 
said, a  bill  of  sale  for  a  one- story  frame  building;  the  firm 
also  executed  and  delivered  for  further  security  a  written 
assignment  to  plaintiff,  as  trustee,  of  all  the  right,  title  and 
interest  the  firm  of  Hanks  &  Fullerton  had  in  the  Great  Falls 
Improvement  Company.     This  laf^t  assignment  was  signed  by 
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Haoks  &  Fullerton  by  Fullerton.  The  instrument  was  simply 
a  receipt  by  the  Great  Falls  Improyement  Company  to  Hanks 
&  Fullerton  for  $2,760  ^<  being  55  per  cent,  of  your  stock  in 
the  Great  Falls  Improvement  Company,  and  the  final  payment 
for  the  year  1892."  The  plaintiff  alleged  in  his  complaint 
that  the  defendant  bank  claimed  some  interest  in  the  property 
transferred  and  asked  for  judgment  adjudging  their  interest 
subordinate  to  the  interest  of  the  insurance  companies,  and 
prayed  the  court  to  confirm  his  title,  as  trustee,  to  the  prop- 
erty transferred,  that  he  be  directed  to  execute  the  trust,  and 
for  further  relief. 

The  defendant  bank  denied  that  the  instruments  under 
which  Tuttle  claimed  were  executed  before  the  24th  of  July, 
1893,  and  alleged  that  on  July  22d,  1898,  and  prior  to  the 
transfer  of  the  property  to  Tuttle,  and  prior  to  the  execution 
of  the  instruments,  the  property  had  been  levied  upon  under 
writs  of  attachment  by  the  bank  in  suits  against  Hanks  & 
Fullerton  and  against  Fullerton.  The  answer  avers  fraud  in 
the  execution  of  the  instruments  for  the  purposes  of  defraud- 
ing the  appellant  bank. 

•  While  the  action  was  pending  Tuttle,  the  trustee,  died. 
When  the  case  was  called  for  trial  on  July  14th,  1894,  the 
appellant  bank  having  suggestea  to  the  court  that  Tuttle  was 
dead  and  that  no  person  had  been  substituted  as  plaintiff  in 
his  stead,  was  granted  leave  to  file  a  supplemental  answer  set- 
ting forth  the  fact  of  Tuttle' s  death.  Tuttle' s  death  being 
confessed,  the  court  of  its  own  motion  appointed  C.  M.  Web- 
ster as  trustee  of  the  trust  set  up  In  the  complaint,  and  ordered 
that  the  said  Webster  be  substituted  as  plaintiff.  Webster 
appeared  in  open  court  and  accepted  the  trust.  The  defend- 
ant bank's  counsel  excepted  to  so  much  of  the  order  as  related 
to  the  appointment  of  a  trustee  as  a  part  of  the  proceedings 
in  the  action.  The  trial  proceeded  then  to  the  court.  Testi- 
mony was  heard  and  findings  and  judgment  made  in  favor  of 
the  plaintiff.  The  defendant  bank  moved  for  a  new  trial. 
This  motion  was  overruled,  and  from  the  order  overruling 
that  motion  and  from  the  judgment  the  bank  appeals. 
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The  findings  of  the  court  established  the  indebtedness  of 
Hanks  &  Fullerton  to  the  insurance  companies;  set  forth  the 
execution  and  delivery  of  the  instruments  of  transfer  to 
Tuttle,  as  trustee,  and  that  all  of  said  instruments  were  made 
in  good  faith,  and  not  with  a  view  of  cheating  or  defrauding 
the  defendant  bank,  and  that  each  and  all  of  said  transfers 
were  made,  executed  and  delivered  before  the  bank  com- 
menced action  against  Hanks  &  Fullerton  and  Fullerton. 

As  conclusions  of  law  the  court  found  that  the  instruments 
were  valid  and  lawful  conveyances  in  trust,  and  that  the  at- 
tachment liens  of  the  defendant  bank  were  subject  to  the  con- 
veyances to  the  plaintiff. 

The  judgment  directed  the  trustee  to  sell  the  property  in 
the  manner  prescribed  by  law  for  the  sale  of  property  under 
execution,  and  that  after  payment  to  the  trustee  of  the  amount 
found  due  to  him  with  interest  thereon,  any  balance,  if  there 
should  be  any,  was  to  be  deposited  with  the  clerk  of  the  dis- 
trict court.     No  objection  is  made  to  the  form  of  the  decree. 

Thomus  E,  Brady^  for  Appellants. 

I;  After  the  death  of  the  plaintiff,  Tuttle,  the  action  could 
be  continued  and  maintained  only  by  his  representatives  or 
successors  in  interest.  (§  22,  Code  of  Civil  Procedure.) 
Tuttle  did  not  sue  as  mortgagee,  but  as  trustee,  and  alleged  in 
his  complaint  that  he  was  the  owner  of  the  property.  There 
was  nothing  in  the  pleadings  or  in  the  evidence  to  modify  the 
language  of  the  instruments,  and  if  they  had  any  effect  it  was 
to  vest  the  legal  title  to  the  property  in  Tuttle.  (Bateman  v. 
Burr,  57Cal.  482;  §  278,  Fifth  Div.  of  the  Comp.  Stat; 
Perry  on  Trusts  (4th  Ed  )  §  602.  804,  311,  313,  316,  828; 
Snelling  v.  Lamar,  32  S.  C.  72;  Tmonnhend  \,  Fommer,  125 
N.  Y.  446;  Scha?mwerk  v.  Ilobrecht,  22  S.  W.  Rep.  949.) 
And  the  general  rule  is  that  on  the  death  of  the  trustee,  unless 
the  statutes  provide  otherwise,  the  title  to  the  real  estate 
covered  by  the  trust  passes  to  his  heirs  and  the  personal  prop- 
erty vests  in  his  executor  or  administrator.  (Perry  on  Trusts, 
§  341,    342,   344,    346;   Am.    &   Eng.    Ency.,    Vol.  27,  page 
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92  and  note;  7^2^  v.  Mayre^  95  Cal.  160.)  There  was  no 
proTision  made  in  the  instruments  for  the  appointment  of  a 
new  trustee  on  the  death  of  Tuttle  and  in  such  case,  in  the  ab- 
sence of  statutory  authority,  the  courts  have  no  power  to  ap- 
point a  new  trustee.  (Perry  on  Trusts,  §  287.)  As  Webster 
was  not  shown  to  be  either  an  heir  or  a  duly  qualified  and  act- 
ing executor  or  administrator  of  Tuttle,  he  was  neither  a  rep- 
resentative nor  successor  in  interest  and  the  court  had  no 
jurisdiction  to  substitute  him  as  plaintiff  in  the  action. 
[Wright  v.  Pkipps,  68  Fed.  Rep.  662;  Harlow y.  Mister^  64 
Miss.  26;  Jones  on  Mortgages,  (6th  Ed.)  §§  1387,  1388.) 
Wherever  a  substitution  of  parties  is  proper,  it  can  only  be 
effected  by  proper  proceedings.  An  opportunity  must  be 
given  to  all  persons  interested  to  assert  their  rights  and  ob- 
jections and  the  person  substituted  must  by  proper  pleadings 
show  his  right  to  proceed.  ( Central,  Etc.  v.  Andrews^  9  Pac. 
213  (Kan.) ;  Perry  on  Trusts,  §  282-294.) 

II.  The  attempted  transfer  of  the  stock  to  Tuttle  was  void 
as  to  appellant,  not  only  for  the  reasons  making  the  sale  of  the 
building  void,  but  also  because  it  was  not  made  in  the  manner 
required  by  sections  466  and  471,  Fifth  Division  of  the  Com- 
piled Statutes.  [Conway  v.  John^  23  Pac.  170  (Colo.) ;  Cook 
on  Stock  and  Stockholders  (3rd  Ed.)  §  489.)  It  was  also  void 
as  an  unauthorized  attempt  to  transfer  or  create  a  trust  in  co- 
partnership property  by  only  one  member  of  the  firm.  {Stein 
V.  LaDcm,  13  Minn.  412;  Hill  v.  Postley,  17  S.  E.  ^Rep. 
946.) 

Alex,   C.  Botkin^  for  Respondent. 

I.  A  court  in  the  exercise  of  equity  jurisdiction  has  power 
to  fill  a  vacant  trusteeship  by  appointment;  and  this  is  especi- 
ally true  when  a  suit  is  pending  for  the'  administration  of  the 
trust.  (Perry  on  Trusts,  §  282;  Buchanan  v.  Hart^  31  Texas. 
647;  Dailey  v.  New  Haven^  60  Conn.  314;  In  re  Petranek^  79 
Iowa  410;  Chapman  v.  Kimball,  83  Me.  389;  Wilson  v. 
Tmde,  36  N.  H.  129;  Schlesinger  v.   Mallard,   70  Cal.    326; 


6  State  v.  O'Brien.  [Oct.  T.'96 

STATE,- Appellant,  v.  O'BRIEN,  Respondent. 

[Submitted  November  10, 1886.    Decided  November  30, 1896.] 

Caimikal  TBACTiCK—AppeaiahJe  order— Former  aequMtal  and ieoparc^.— An  order  of 
the  district  court  sustaining  a  defendant's  pleas  of  formal  acquittal  and  Jeopardy, 
after  the  reversal  of  a  conviction  for  manslaughter  under  an  indictment  charging 
murder  In  the  first  degree,  is  not  an  appealable  order  under  subdivision  4  of  8ecti<  n 
2278  of  the  Penal  Ck>de,  providing  that  an  appeal  may  be  taken  by  the  state  **from  »in 
order  made  after  Judgment,  affecting  the  substantial  rights  of  the  state,"  since  tl  e 
defendant,  after  his  coovictlon  was  set  aside  by  the  appellate  court,  stood  before  the 
court  In  the  »ame  position  as  if  no  Judgment  had  been  rendered  against  htm. 

Same— Former  ocQuiti^f  andief'pardy— J'urvCrtol.— The  pleas  of  former  acquittal  and 
once  in  Jeopardy  involve  issues  of  fact  under  section  1990  of  the  Penal  Code  and  there- 
fore cannot  be  determined  without  a  finding  by  a  Jury. 

Appeal  from  Eighth  Jvdicial  District^  Cascade  County. 

Information  for  murder  in  the  first  degree.  The  defend- 
ant's pleas  of  /ormer  acquittal  and  former  jeopardy  were  sus- 
tained by  Benton,  J.     Appeal  dismissed. 

Henri  J,  HdskeU^  Attorney  General,  for  the  State,  Appel- 
lant. 

Leslie  ik  Downing^  for  Respondent. 

Hunt,  J. — The  defendant  was  originally  tried  before  the 
district  court  of  Cascade  county  under  an  information  charg- 
ing him  with  murder  in  the  first  degree.  He  was  convicted 
of  manslaughter  and  appealed  to  this  court.  The  judgment 
against  him  was  reversed  and  the  cause  remanded  to  be  tried 
anew.     {State  v.  O^Brien.  18  Mont.  1.) 

When  the  cause  came  on  again  for  trial  in  the  district  court, 
the  defendant  pleaded  that  he  had  already  been  acquitted  of 
the  charge  of  murder  in  the  firot  and  second  degrees,  and  had 
also  been  placed  in  jeopardy  for  those  offences,  because  on  his 
former  trial  he  had  been  found  guilty  of  manslaughter  only. 
In  reply  to  the  pleas  of  former  acquittal  and  former  jeopardy, 
the  state  admitted  that  an  information  had  been  filed  against 
the  defendant  charging  him  with  murder  in  the  first  degree ; 
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that  defendant  had  been  tried  under  such  information,  had 
been  found  guilty  of  manslaughter  and  that  judgment  on  said 
conviction  had  been  entered  against  the  defendant.  The  county 
attorney  then  asked  the  court  to  take  judicial  notice  of  the 
proceedings  had  on  the  former  trial  of  the  case  and  to  pass 
upon  the  pleas  of  former  acquittal  and  jeopardy  entered  by  the 
defendant,  and  to  hold  said  pleas  insufficient  in  law  to  consti- 
tute former  acquittal  of  murder  in  the  first  and  second  de- 
grees, or  former  jeopardy.  No  jury  was  empanelled.  The 
court  sustained  the  defendant's  plea  as  valid  and  ordered  the 
defendant  to  be  held  to  await  trial  for  the  crime  of  man- 
slaughter. The  state,  by  the  county  attorney,  excepted  to 
the  order  of  the  court  and  appeals  from  the  order  holding  the 
pleas  of  former  acquittal  and  jeopardy  to  be  valid. 

The  defendant  by  motion  questions  the  authority  for  the  ap- 
peal from  the  order  of  the  court.  Section  2273,  Penal  Code, 
provides  as  follows : 

< '  An  appeal  may  be  taken  by  the  state  : 

''1.  From  the  judgment  for  the  defendant  on  a  demurrer  to 
the  indictment  or  information. 

**2.     From  an  order  granting  a  new  trial. 

^'3.     From  an  order  arresting  judgment. 

^'4.  From  an  order  made  after  judgment,  affecting  the  sub- 
stantial rights  of  the  state. 

*'5.  From  an  order  of  the  court  directing  the  jury  to  find 
for  the  defendant." 

It  is  contended  by  the  appellant  that  this  case  is  brought 
within  the  terms  of  the  fourth  subdivision  of  the  statute 
quoted,  and  that  when  the  court  made  an  order  to  the  effect 
that  the  defendant's  plea  of  former  acquittal  was  valid,  it  was 
equivalent  to  an  order  made  after  judgment,  affecting  the  sub- 
stantial rights  of  the  state.  But  in  our  opinion  the  ruling  of 
the  court  was  not  one  made  after  judgment,  because  when  the 
former  judgment  of  conviction  of  manslaughter  was  set  aside 
by  this  court,  the  effect  of  the  decision  setting  aside  the 
judgment  was  to  put  the  defendant  in  a  position  as  if  no  such 
judgment  ever  had  been  rendered  against  him.     He  stood  be- 


38  TuTTLE  V.  Merchant's  Nat.  Bank.      [Dec.  T.'96 

ognized  in  The  Matter  of  Eastern  Railroad  Co.^  120  Mass. 
%12,  where  it  was  held  that  the  supreme  judicial  court  of 
Massachusetts  was  authorized  in  cases  of  trusts,  which  would 
not  be  complete  until  a  trustee  was  appointed  to  appoint  trus- 
tees for  the  purpose  of  selling,  or  conveying  or  holding  and 
managing  the  property. 

The  rule  is  thus  stated  by  Pomeroy  in  his  Equity  Jurispru- 
dence, §  1087: 

<<  Courts  of  equity,  therefore,  independently  of  statute,  pos- 
sess the  inherent  power  and  jurisdiction  to  appoint  new 
trustees  whenever  such  action  is  necessary  to  protect  the  rights 
of  the  beneficiaries.  In  the  absence  of  any  other  method  pre- 
scribed by  the  instrument  creating  the  trust,  a  court  of  equity 
will  appoint  trustees  when  none  at  all  have  been  named  by  the 
creator  of  the  trust,  and  will  appoint  new  trustees  when  those 
originally  named  refuse  to  accept,  or  when  a  vacancy  occurs 
by  their  death,  resignation,  permanent  residence  in  a  foreign 
country,  or  removal  from  oj£ce,  as  heretofore  described." 

The  principle,  as  applicable  to  cases  where  the  trustee, 
after  taking  possession  of  the  property,  dies  without  rendering 
any  account,  is  sustained  in  the  case  of  Gorsnuh^  Trustee^  v. 
Briscoe^  Trustee^  66  Md.  573.  There  one  Eden  made  a  deed 
of  trust  for  the  benefit  of  his  creditors  to  one  Alexander. 
The  trustee  took  possession  and  died  without  rendering  any 
account.  It  appeared  that  he  was  indebted  to  the  trust  estate. 
The  creditors  petitioned  for  the  appointment  of  a  trustee  to 
complete  and  settle  the  trust.  The  court  upheld  the  appoint- 
ment of  a  trustee  in  the  following  language: 

<<  We  can  see  no  objection  to  the  appointment  of  a  trustee 
by  a  court  of  equity  in  a  case  like  this  for  the  purpose  of 
settling  the  trust.  The  former  trustee  had  died  with  trust 
funds  in  his  hands  unaccounted  for,  and  the  appointment  of 
another  trustee  to  take  charge  of  the  trust  estate  was  but  the 
ordinary  exercise  of  equity  jurisdiction.  So  long  as  there 
was  a  trust  in  existence,  a  court  of  equity  would  not  permit  it 
to  fail." 

In  the  case  of  Batesville  Institute  v.    Kauffman^    18  Wall. 
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151,  the  supreme  court  overruled  a  demurrer  resting  upon  an 
objection  that  the  trustee  being  dead,  and  no  successor  having 
been  appointed,  the  trust  recited  in  a  deed  of  trust  could  not 
be  enforced,  saying : 

'<Tbat  the  court  has  power  to  appoint  a  new  trustee,  and 
to  compel  the  performance  of  the  trust  by  him,  is  quite  cer- 
tain. It  is,  however,  equally  within  the  power  of  a  court  of 
equity  to  decree  and  enforce  the  execution  of  the  trust  through 
its  own  officers  and  agents,  without  the  intervention  of  a  new 
trustee.'' 

Burrill  on  Assignments,  §  415,  recognizes  the  rule  that 
where  an  assignee  dies  before  the  trust  is  finally  executed,  the 
court  may  appoint  a  new  assignee,  or  select  some  other  person 
to  discharge  the  duties  of  the  trust. 

It  was  likewise  decided  in  People  v.  Norton^  9  N.  Y.  176, 
that  the  court  of  chancery  with  its  general  jurisdiction  of  all 
cases  of  trust  had  power  by  its  general  authority,  independent 
of  any  statutes,  to  displace  a  trustee  on  good  cause  shown  and 
to  substitute  another  in  his  stead.  (See  also  Sufi^den  on  Pow- 
ers, 507.) 

If  additional  authority  were  required  it  would  be  easy  to 
add  a  list  of  cases  to  those  we  have  selected,  but  the  proposi- 
tion seems  fundamental  and  therefore  need  not  be  dwelt  upon. 

If  the  fitness  of  the  trustees  selected  were  questioned,  or  if 
objection  to  his  appointment  were  made  because  the  Interest 
of  the  oestuis  que  trusts  would  not  all  be  fairly  looked  after,  or 
if  it  appeared  that  the  execution  of  the  trust  would  in  any  way 
be  impeded,  appellant's  position  would  be  diflferent.  But,  the 
objections  being  independent  of  any  such  considerations  as 
those  just  suggested  we  think  it  was  proper  for  the  court. 
when  advised  by  the  appellant  of  the  death  of  the  trustee,  to 
make  an  appointment  in  order  that  the  very  purposes  of  the 
trust  might  be  carried  into  execution.  {In  re  Tempest^  VoL 
I,  E.  L.  R.  Ch.  App.  cases,  page  485.) 

Included  in  the  property  assigned  in  trust  to  Tuttle  was  a 
frame  building,  situated  upon  leased  ground,  the  leasehold  of 
w  hich  had  expired.     This  building  was  attached  by  appellant 
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as  a  portion  of  the  Hanks  &  FuUerton  real  estate — that  is,  the 
sheriff  filed  with  the  clerk  and  recorder  a  copy  of  the  writ  and 
a  notice  of  attachment  that  certain  realty  and  this  building 
were  attached.  No  actual  possession  was  ever  pretended  to  be 
taken  by  the  sheriff,  yet  appellant  contends  that  the  transfer 
to  Tuttle,  as  trustee,  was  void  because  there  was  no  delivery 
or  immediate  change  of  possession,  as  contemplated  by  §  226, 
Fifth  Division  Compiled  Statutes  of  1887.  As  this  section 
applies  to  assignments  of  goods  and  chattels,  the  appellant's 
position  is  not  altogether  consistent.  Plainly,  if  the  property 
was  personalty  and  actual  possession  were  necessary,  no  valid 
levy  was  made  by  the  appellant,  while  if  it  was  realty — as  ap- 
pellant evidently  regarded  it  when  it  attached — it  was  suf- 
ficiently delivered  to  the  trustee — at  least  until  a  reasonable 
time  elapsed — by  mere  delivery  of  the  deed  to  Tuttle,  which 
was  found  to  have  been  before  the  appellant's  attachment  was 
made.  (Burrill  on  Assignments,  §  243.)  Appellant  is,  there- 
fore, in  no  position  to  urge  the  line  of  argument  he  pursues. 

Whether  the  assignment  of  this  building  and  of  the  other 
property  transferred  was  fraudulently  made  for  the  purpose  of 
defrauding  appellant  in  the  collection  of  its  judgment,  and 
consequently  was  wholly  void,  was,  however,  made  an  issue  at 
the  trial  and  was  found  against  appellant.  This  issue  might 
have  properly  involved  the  question  of  the  delivery  of  this 
building  to  the  assignee.  But  the  court  evidently  treated  the 
building  as  personalty,  and  found  that  the  assignors  delivered 
possession  of  the  same  to  the  trustee  Tuttle  before  the  defend- 
ant bank  attached.  Probably  the  delivery  was  made  upon  the 
theory  that  the  instrument  of  transfer  to  Tuttle,  as  trustee, 
was  of  the  nature  of  a  chattel  mortgage,  where  possession  was 
delivered  to  the  trustee  named;  but  the  fact  of  the  delivery  of 
possession  was  found,  and,  considering  the  peculiar  nature  of 
the  property  and  the  impossibility  of  physical  delivery,  we 
cannot  now  say  that  possession  of  it  was  withheld  by  Hanks  & 
FuUerton  and  thus  imply  fraud.  We  think  the  evidence  fairly 
tends  to  show  that  by  their  conduct  and  the  delivery  of  the 
written  instruments,  the  assignors  intended  to  give  up,  and 
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did  voluntarily  give  up,  to  the  trustee,  possession  of  all  the 
property  assigned,  including  possession  of  this  building,  for 
the  benefit  of  their  creditors.  At  least,  in  the  absence  of  some 
circumstance  tending  to  show  fraud,  we  cannot  deduce  a  fraud- 
ulent intent  on  the  part  of  the  assignors,  solely  because  the 
assignee  Tuttle  did  not  have  instantaneous  physical  occupation 
of  the  building. 

The  remaining  contention  of  appellant  is  that  the  assignors 
did  not  deliver  certain  stock  in  the  Great  Falls  Improvement 
Company  to  the  assignee.  But  the  evidence  is  that  the  paper 
delivered  to  the  assignee,  and  transferred  in  writing  to  him, 
was  the  only  instrument  which  the  assignors  themselves  ever 
had  evidencing  their  interest  in  the  shares  of  the  corporation, 
and  consisted  of  a  receipt  to  Hanks  &  Fullerton  for  $2,750.00, 
being  55  per  cent,  of  their  stock  in  the  company.  It  appears 
that  Tuttle,  as  trustee,  afterwards  voted  in  behalf  of  those 
shares  at  the  corporation's  meetings  and  exercised  full  pos- 
session of  the  shares  to  which  the  assignors  might  have  been 
entitled.  Under  such  circumstances  we  think  the  property 
was  delivered. 

Appellant  makes  the  further  point  in  his  brief  that  the  de- 
livery of  this  receipt  was  void  because  the  written  instrument 
of  transfer  was  signed  by  only  one  member  of  the  firm  of 
Hanks  &  Fullerton.  But  as  this  question  was  not  raised  by 
an  assignment  of  error,  it  was  not  before  the  district  court  for 
review,  and  is  not  before  us  on  appeal.  This  disposes  of  all 
errors  relied  on. 

The  judgment  is  affirmed. 

AJirmed. 

Pemberton,  C.  J.,  and  DeWitt,  J.,  concur. 
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WOOD,  Respondent,  v,  GLEIM,  Appellant. 

[  Submitted  November  9, 1 886.    Decided  December  7, 1896.  ] 

AvnuLij—New  Trial- SvjfMeney  of  Record.— An  order  denying  a  new  trhU  wlU  be  af- 
firmed on  appeal  where  the  record  contains  no  statement  of  the  case,  or  speciflcap 
tlons  of  errors  of  law  or  Insufficiency  of  evidence. 

Appeal /rom  Fovrth  Judicial  District^  Missoula  County, 

Assumpsit.  Judgment  was  rendered  for  the  plaintiff  below 
by  Woody,  J.     AfSrmed. 

Crouch  <&  Jfusgro/ve^  for  Appellant. 
J.  K,   Wood,  for  Respondent. 

Per  Curiam.  The  plaintiff  obtained  judgment  against  the 
defendant  on  account  of  services  rendered  to  her  as  an  attorney- 
at-law.  The  defendant  moved  for  a  new  trial.  From  the 
order  denying  the  same  and  from  the  judgment  the  defendant 
appeals. 

The  notice  of  motion  for  a  new  trial  sets  forth  that  a  motion 
would  be  made  on  a  statement  of  the  case.  No  statement  of 
the  case  appears  in  the  record,  nor,  as  far  as  the  record  dis- 
closes, was  any  ever  prepared.  There  is  no  specification  of 
errors  of  law,  or  of  particulars  in  which  the  evidence  is  insuf- 
ficient to  sustain  the  verdict  No  such  alleged  errors  can, 
therefore,  be  considered.  This  disposes  of  the  appeal  from 
the  order  denying  the  motion  for  a  new  trial. 

In  examining  the  appeal  from  the  judgment  there  is  no 
error  apparent  in  the  judgment  roll.  The  judgment  and  order 
denying  a  new  trial  are  therefore  afSrmed. 
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LYNDE,  Administrator,    Respondent,   v.   WAKEFIELD, 

Appellant. 

[Submitted  April  8, 1886.    Decided  December  7, 1896.J 

DowKB— Abolement  cf  Actionr-Btnt*  and  Prq^«.— An  action  by  a  widow  to  recover  a 
dower  right  and  for  the  yalue  of  rents  and  profits,  does  not  abate  upon  her  death  but 
'  surrlTes  to  her  legal  representatives  under  section  22  of  the  Code  of  Giril  Procedure 
(1887)  provldhig  that  an  action  shall  not  abate  by  the  death  of  a  party  but  shall  sur- 
vive and  be  maintained  by  his  representatives  or  successors  in  interest. 

SAMB—StattiteafXilmftatforw.— An  action  by  a  widow  for  an  assignment  of  dower  and 
to  recover  rents  and  profits  is  not  within  the  general  statutes  of  limitation  of  the  Code 
of  Civil  Procedure  of  1887.    (Burt  v.  C.  W,  Cook  Sheep  Co.,  10  Mont  671.  Affirmed.) 

8A1U— tf  h€fif «  Deed.—A  sheriff's  deed  to  lands  sold  under  a  Judgment  agahist  the 
husband  conveys  to  the  purchaser  only  the  title  of  the  husband  and  not  the  wife's  in- 
choate right  of  dower. 

^Aum—QuU-Claim  Deed.— A.  quit-claim  deed  executed  by  a  Judgment  debtor  after  the 
sale  of  his  land  under  on  execution  conveys  merely  the  right  of  redemption  and  does 
not  affect  the  wife's  right  of  dower. 

Appeal  from  Ninth  Judicial  District^  Gallatin  County. 

Action  for  dower.  The  cause  was  tried  before  DuBose, 
J.,  sitting  in  place  of  Armstrong,  J.  Plaintiff  had  judgment 
below.     Affirmed. 

Statement  of  the  case  by  the  Justice  delivering  the  opinion. 

Leander  M.  Black  in  the  year  1881  died  in  the  county  of 
Gallatin  in  this  State.  During  his  lifetime  he  had  been  the 
owner  in  fee  of  a  large  amount  of  real  estate,  situated  in  the 
city  of  Bozeman  in  said  county,  and  which  real  estate  is  de- 
scribed in  the  complaint  in  this  action.  The  said  Leander  M. 
Black  left  surviving  him  as  his  widow  and  relict  Mary  A. 
Black,  the  original  plaintiff  in  this  case. 

It  appears  from  the  record  that  during  the  years  1876, 
1877  and  1878  the  real  estate  mentioned  in  the  complaint  as 
having  been  the  property  of  said  Leander  M.  Black,  was  at- 
tached in  divers  suits  commenced  against  him  by  divers  parties 
in  the  district  court  of  Gallatin  county;  that  judgments  were 
obtained  in  said  suits  against  said  Black,  and  on  the  22d  day 
of  January,  1879,  all  of  said  real  estate  was  sold  by  the  sheriff 
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of  said  county  upon  execution  at  public  sale  to  one  Geo.  W. 
Wakefield,  and  a  certificate  of  sale  regularly  given  to  said 
purchaser  by  the  sheriff  of  said  county;  that  said  Wakefield 
assigned  said  certificate  of  purchase  to  one  Joseph  J.  Davis, 
and  by  direction  of  said  Wakefield  the  sheriff  of  said  county 
on  the  25th  day  of  July,  1879,  the  time  of  redemption  having 
expired,  made  to  said  Joseph  J.  Davis  a  deed  conveying  to 
him  said  lands;  that  afterwards  by  mesne  conveyances  the  titles 
of  said  property  were  conveyed  from  Joseph  J.  Davis  to  the 
defendant  Geo.  W.  Wakefield,  who  now  claims  to  be  the 
owner  of  said  real  estate.  The  record  further  shows  that 
the  real  estate  was  sold  by  the  sheriff,  but  before  the  sheriff 
had  executed  his  deed  to  the  purchaser  thereof,  the  said  Lean- 
der  M.  Black  made  a  quit-claim  deed  embracing  all  of  said 
property  to  one  E.  W.  Toole.  No  attempt  was  ever  made  by 
anyone  to  redeem  said  lands  or  any  part  thereof  at  any  time. 
It  is  not  disputed  that  the  defendant  Wakefield  is  in  possession 
of  said  real  estate,  and  has  been  in  such  possession  since  his 
purchase  at  said  sheriff  sale.  The  complaint  alleges  the  prop- 
erty to  be  of  the  value  of  $16,000,  and  its  rental  value  to  be 
$1,600  per  annum. 

On  the  12th  day  of  February,  1894,  Mary  A.  Black  filed 
her  amended  complaint  in  this  suit,  claiming  her  dower  rights 
and  interest  in  said  real  estate,  and  for  the  value  of  the  rents 
and  profits  during  the  time  she  had  been  deforced  of  her 
dower  by  the  defendant. 

The  case  was  tried  to  the  court  without  a  jury.  Judgment 
was  rendered  by  the  court  that  Mary  A.  Black  have  and  re- 
cover dower  in  the  premises  described  in  the  complaint,  and  a 
commission  was  appointed  to  lay  off  and  allot  to  her  her  dower 
in  the  premises.  From  the  judgment  and  an  order  overruling 
a  motion  for  a  new  trial,  the  defendant  appeals. 

After  the  appeal  to  this  court,  Mary  A.  Black,  the  re- 
spondent, died  intestate,  and  on  the  24th  day  of  March,  1896, 
a  motion  was  made  to  substitute  T.  J.  Lynde,  her  administra- 
tor, as  respondent  in  the  cause  and  that  the  same  proceed  in 
his  name. 
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Lace  iSb  Luce  and  Toole  cfe  Walldce^  for  Appellant. 
Smith  tfe   Wordy  for  Respondent. 

Pembeston,  C.  J. — Counsel  for  the  appellant  object  to  the 
substitution  of  the  administration  of  Mary  A.  Black,  because, 
they  contend,  the  entire  cause  of  action  abated  by  her  death, 
and  that  the  right  to  sue  for  and  collect  the  rents  and  profits 
of  the  dower  estate,  which  had  accrued  between  the  time  Mary 
A.  Black  commenced  her  suit  and  her  death,  does  not  survive 
to  her  legal  representative.  This  contention  presents  the  first 
question  for  our  consideration. 

This  cause  was  commenced  under,  and  must  be  determined 
by,  the  provi>ions  of  §  22,  page  63,  Code  Civil  Procedure, 
Compiled  Statutes  1887,  which  is  as  follows: 

<<An  action,  or  cause  of  action,  or  defense,  shall  not  abate 
by  the  death,  marriage  or  other  disability  of  a  party,  or  by 
the  transfer  of  any  interest  therein,  but  shall,  in  all  cases 
where  a  cause  of  action  or  defense  aro^e  in  favor  of  such  party 
prior  to  his  death,  marriage  or  other  disability,  or  transfer  of 
interest  therein,  survive,  and  be  maintained  by  his  representa- 
tives or  successors  in  interest;  and  in  case  such  action  has  not 
been  begun  or  defense  interposed,  the  action  may  be  begun  or 
defense  set  up,  in  the  name  of  his  representatives  or  successors 
in  interest;  and  in  case  the  action  has  been  begun  or  de- 
fense set  up,  the  courts  shall,  on  motion,  allow  the  action 
or  proceeding  to  be  continued  by  or  against  his  representa- 
tives or  successors  in  interest.  In  case  of  any  transfer  of  in- 
terest, the  action  or  proceeding  may  be  continued  in  the  name 
of  the  original  party,  or  the  court  may  allow  the  person  to 
whom  the  transfer  is  made  to  be  substituted  in  the  action  or 
proceeding. ' ' 

We  are  aware  that  at  the  common  law,  if  the  widow  die  be- 
fore the  damages  in  such  cases  are  assessed,  her  personal  i  ep- 
resentatives  cannot  claim  or  recover  them.  (§  625,  Story's 
Equity  Jurisprudence,  Vol.  1,  10th  Ed.)  This  is  so  clear  to 
our  minds  that  we  will  not  cite  further  authority,  or  further 
discuss  the  question. 
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But  we  think  under  our  statute,   and  the  great  weight  of 
authority,  a  different  rule  prevails  in  equity.     Judge  Story 
in  the  same  section  referred  to  above  says: 

'*But  a  court  of  equity  will,  in  such  cases,  entertain  a  bill 
for  relief;  and  decree  an  account  of  rents  and  profits  against 
the  respective  representatives  of  the  several  persons  who  may 
have  been  in  possession  of  the  estate  since  the  death  of  the 
husband;  provided,  at  the  time  of  filing  the  bill,  the  legal 
right  to  damages  is  not  gone." 

And  in  §  626  following  the  same  author  says: 

*'Upon  principle,  there  would  not  seem  to  be  any  real  dif- 
ficulty in  maintaining  the  concurrent  jurisdiction  in  courts  of 
equity  in  all  cases  of  dower;  for  a  case  can  scarcely  be  sup- 
posed in  which  the  widow  may  not  want  either  a  discovery  of 
the  title  deeds,  or  of  dowable  lands;  or  some  impediment  to 
her  recovery  at  law  removed;  or  on  account  of  7iie89ie  profits 
before  the  assignment  of  dower;  or  a  more  full  ascertainment 
of  the  relative  values  of  the  dowable  lands;  and,  for  any  of 
these  purposes  (independent  of  cases  of  accident,  mistake  or 
fraud,  or  other  occasional  equities)  there  seems  to  be  a  posi- 
tive  necessity  for  the  assistance  of  a  court  of  equity.  And,  if 
a  court  of  equity  has  once  a  just  possession  of  the  cause  in 
point  of  jurisdiction,  there  seems  to  be  no  reason  why  it 
should  stop  short  of  giving  full  relief,  instead  of  turning  the 
dowress  round  to  her  ultimate  remedy  at  law,  which  is  often 
dilatory,  and  always  expensive.  Dower  is  favored,  as  well 
in  law  as  in  equity.'' 

In  PolliU  V.  Kerr,  49  N.  J.  Equity  R.  65,  the  rule  at  law 
and  in  equity  in  such  cases  is  ably  discussed  and  the  authori- 
ties collated.     In  that  case  the  court  says  of  the  rule  at  law: 

^  'The  reason  given  for  the  rule  is,  that  damages  can  only 
be  given  for  the  detention  of  the  possession,  and  in  writs  of 
right,  where  the  right  itself  is  disputed,  no  damages  are  given, 
because  no  wrong  is  done  until  the  right  is  determined.  This 
is  the  rule  at  law.  By  force  of  it,  it  is  clear  that  the  peti- 
tioner, if  he  were  in  a  court  of  law,  would  be  without  a  right, 
and,  consequently,  without  a  remedy.'' 
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The  court  then  continues: 

"A  somewhat  more  liberal  rule  in  favor  of  the  widow  pre- 
vails in  equity.  The  rule  in  equity  I  understand  to  be  this: 
That  where  a  widow  files  a  bill  in  chancery  for  dower,  and 
dies  pending  the  suit,  her  personal  representative  may  revive 
the  suit  and  recover  mesne  profits.  This  is  the  rule  that  Lord 
Alvanley  enforced  in  Curtis  v.  Curtis^  2  Brown  Ch.  C.  620. 
In  that  case  a  widow  filed  a  bill  for  dower  against  her  hus- 
band's brother.  The  defendant  denied  the  fact  of  marriage. 
The  court  thereupon  directed  that  the  bill  be  retained  until  the 
widow  established  her  right  by  a  judgment  at  law.  She  then 
brought  an  action  at  law  and  had  a  recovery  and  then  died. 
On  a  bill  of  revivor  and  supplement,  Lord  Alvanley  held  that 
the  widow's  personal  representative  was  entitled  to  a  decree 
for  mesne  profits.     Park  states  the  rule  in  equity  as  follows: 

<We  have  seen  that  at  law  the  widow  loses  her  damages  if 
the  tenant  dies  after  judgment,  and  before  they  are  assessed, 
and,  also,  that  if  she  herself  dies  before  the  damages  are  as- 
certained, her  personal  representative  cannot  claim  them. 
But  in  equity,  a  different  rule  prevails,  and  the  court  will  de- 
cree an  account  of  rents  and  profits  against  the  persons  who 
have  been  in  possession  since  the  death  of  the  husband,  pro- 
vided that  at  the  time  when  the  bill  is  filed  the  legal  right  to 
damages  was  not  gone.^  "     (Park,  Dow.   330.) 

Judge  Story  states  the  rule  in  almost  precisely  the  same 
words.  (1  Story  on  EJquity  Jurisprudence,  §  625.)  '^The 
instances  in  which  the  court  has  been  called  upon  to  apply  the 
rule  are  but  few  in  number,  but  in  every  instance,  where  it 
was  applicable,  that  has  come  under  my  observation  the  rule 
has  been  enforced."  To  the  same  effect  see  Magiuder  v. 
SmttK  79  Ky.  512;  McLaugldin  v.  McLaugldin^  20  N.  J.  E. 
R.  190;  Pauc's  Exs.  v.  Paul.  36  Pa.  St.  270;  Harper  v. 
Archer,  et,  aL^  28  Miss.  212;  Price  v.  Ilobbs,  47  Md.  369. 
We  think  it  useless  to  cite  further  authority  upon  this  ques- 
tion. 

We  are  clearly  of  the  opinion  under  our  system  of  juris- 
prudence, where  we  have  ^'but  one  form  of   civil  action  for 
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the  enforcement  or  protection  of  private  rights,  and  the  re- 
dress or  prevention  of  private  wrongs  which  shall  be  same  at 
law  and  in  equity,"  (§  1,  Chap.  1,  Code  Civil  Procedure, 
Compiled  Statutes  1887)  and  where  law  and  equity  are  merged 
in  the  same  tribunals,  that  the  right  to  prosecute  this  suit  for 
the  collection  of  the  rents  and  profits  of  the  dower  estate  of 
Mary  A.  Black  survives  to  her  legal  representative. 

Counsel  for  appellant  contend  that  if  Mary  A.  Black  was 
ever  entitled  to  dower  in  the  i*eal  estate  mentioned  in  the  com- 
plaint, her  right  thereto  is  barred  by  the  statute  of  limita- 
tions. 

The  question  as  to  whether  a  widow's  dower  is  barred  by 
the  general  statutes  of  limitations  in  this  state  was  determined 
by  this  court  in  Burt  v.  C,  W.  Cook  Sheep  Co.y  10 
Mont.  671,  and  in  that  case  we  held  her  right  of  action  was 
not  so  barred.  We  think  that  case  decisive  of  the  question 
raised  in  the  case  at  bar. 

Counsel  for  appellant  contend  that  the  statute  was  not  prop- 
erly before  the  court  in  Burt  v.  C,  W.  Cook  Sheep  Co,  This 
contention  is  not  supported  by  any  sufficient  showing,  for  in 
that  case  the  court  not  only  held  that  it  was  raised,  but  said 
it  had  been  argued  <'with  great  ability  and  research."  And 
besides,  we  think  Burt  v.  C  W.  Cook  Sheep  Co,  is  in  har- 
mony with  the  best  reasoning,  and  supported  by  the  great 
weight  of  authority  on  the  subject. 

Counsel  for  appellant  contend  also  that  the  widow  is  not  en- 
titled to  dower  in  the  lands  described  in  the  complaint,  l^e- 
cause,  they  say,  the  sheriff's  deed  to  the  lands  conveyed  the 
whole  title,  relieved  of  dower.  In  the  ably  written  opinion 
on  file  in  this  cause  of  the  Hon.  Dudley  DuBose,  the  judge  who 
tried  the  case  below,  we  find  this  language  in  reference  to  the 
effect  of  such  a  sale  upon  the  widow's  dower: 

«*The  court  is  of  the  opinion  that,  under  our  statute,  the 
only  title  the  purchaser  obtains  at  a  sheriff's  sale  is  the  title 
of  the  husband  and  not  the  inchoate  right  of  dower  of  the 
wife.  This  doctrine  is  laid  down  by  the  Supreme  Court  of 
New  Jersey,  and  by  the  Supreme  Courts  of  Illinois,   Mas.>a- 
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chiisetts,  Ohio,  Missouri,  Indiana,  New  York,  Maryland;  and 
by  Kent,  Scribner  on  Dower  and  Williams  on  Real  Property, 
and  many  other  cases. '  ^ 

In  Harrison  v.  EUridge^  7  N.  J.  Law  R.  (2  Halsted)  408, 
the  court  in  discussing  the  question  as  to  whether  a  sale  by 
the  sheriff  on  a  common  law  judgment  will  bar  the  widow  of 
dower,  says: 

^'It  has  been  repeatedly  determined  that  by  such  a  proceed- 
ing the  widow's  claim  will  not  be  affected,  and  the  doctrine  of 
the  law  is  conclusively  settled  upon  that  poinf  (§  340  Code 
of  Civil  Procedure  of  Montana;  Barker  v.  Parker^  17  Mass. 
564;  Vol.  4,  Kent  Com.  page  45;  I  Scribner  on  Dower,  page 
603;  Williams  on  Real  Property  224;  Ayer  v.  Spring:^  10 
Mass.  80;  Blain  v.  Harrison^  11  111.  384;  Sumners  v.  Rahb^ 
13  111.  483;  McClanahan  v.  Porter ^  10  Mo.  746;  Taylor  v. 
FowlcTy  18  Ohio  567;  26  Am.  Dec.  225  and  note;  87  Am. 
Dec.  346;  Nance  v.  Hooper^  11  Ala.  552;  Herman  on 
Executors,  pages  359,  360  and  364;  Merchant's  Bank  v. 
Thompson^  55  N.  Y.  7;  Dunham  v.  Osborne  1  Paige  Chan. 
634;  Freeman  on  Executions,  page  560,  §  388;  22  Am.  Dec. 
710  and  note;  51  Am.  Dec.  470;  Dayton  v.  Corser^  53  N.  W. 
717  (Minn.);  Vimon  v.  Gentry,  21  S.  W.  578  (Ky.);  Hoxise 
V.  Tawle,  29  Pac.  890  (Or.);  Blevinsv.  Smith,  16  S.  W.  213; 
Smithy.  Rothchild,  4  O.  Cir.  R.   544.) 

The  court  below  held  that  the  quit  claim  deed  executed  by 
Black  to  E.  W.  Toole  of  the  lands  in  question  after  the  same 
had  been  sold  by  the  sheriff,  but  before  the  sheriff^  s  deed  had 
been  executed,  amounted  in  effect  to  a  sale  of  the  right  to  re- 
deem the  lind.  We  think  this  a  correct  view  of  the  question. 
Black  at  the  date  of  the  quit  claim  deed  only  had  the  right  of 
redemption.  He  could  sell  no  more  than  he  had.  There  was 
no  redemption  by  Toole,  and  consequently  he  never  acquired 
any  title  to  the  land. 

We  think  the  contention  that  Black's  deed  to  Toole  con- 
veyed the  whole  title  to  the  lands  relieved  of  dower,  because 
Mary  A.  Black  was  not  residing  in  the  state  at  the  time  is 
without  foundation,  especially  as  Toole,  by  failing  to  redeem 
never  acquired  any  title  to  the  land. 


1  5»_^ 
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We  have  considered  all  the  questions  presented  by  the 
record  in  this  case.  We  are  of  the  opinion  that  the  only  ser- 
ious question  involved  is  as  to  whether  the  right  to  collect 
rents  and  profits  survived  to  Mrs.  Black's  representative  upon 
her  death. 

Having  disposed  of  that  question  against  the  appellant  we 
are  of  the  opinion  that  the  other  assignments  of  error  are 
without  merit,  although  we  have  treated  some  of  them  at  con- 
siderable length.  T.  J.  Lynde,  administrator  of  Mary  A. 
Black,  deceased,  will  be  substituted  for  Mary  A.  Black  as  re- 
spondent and  the  suit  will  proceed  in  his  name.  The  judg- 
ment and  order  appealed  from  are  aflSrmed. 

The  cause,  however,  is  remanded  with  instructions  to  the 
court  below  to  take  such  proceedings  as  are  authorized  by  law 
and  proper  to  ascertain  the  value  of  the  rents  and  profits  of 
the  dower  estate  from  the  time  of  the  commencement  of  the 
suit  by  Mary  A.  Black  to  her  death,  and  that  when  the  value 
of  such  rents  and  profits  has  been  ascertained,  judgment  be 
entered  for  the  amount  with  costs  in  favor  of  the  legal  repre- 
sentative of  said  Mary  A.  Black. 

Ajfirmed. 

DeWitt,  J.,  and  Hunt,  J.,  concur. 


^^    3^,,     JOHNSON,    Appellant,    v.    THE    PURITAN     MINING 

24      77! 

\vr2fi  COMPANY,  ET  AL.,  Respondents,  and  MURRAY, 


Appellant. 

[Submitted  Noyember  19, 1886.    Decided  December  14, 1896.] 

Mechanic's  Likv— Apt  eal-Servlce  of  Notice  at  Between  Defendants— J uriadieUon,— 
Where  In  a  lien  foreclosure  the  defendants,  some  of  whom  claimed  under  a  prior 
mortgage  and  one  under  a  prior  Judgment  lien,  united  In  the  defense,  all  being  repre- 
sented by  the  same  counsel,  and  on  the  trial  the  mortgagee  defendants  prevailed 
while  the  Judgment  defendant  was  defeated,  and  on  an  appeal  by  the  plaintiff  and 
the  unsuccessful  defendant  the  original  counsel  for  the  defendants  who  represented 
them  below  again  appeared  insisting  that  there  was  still  no  conflict  of  interests  be- 
tween thehr  clients,  while  new  counsel  then  appearing  for  the  mortgagee  defendants 
for  the  first  time  insisted  that  there  was  a  conflict  of  interests  and  objected  to  the 
Jurisdiction  of  the  appellate  court  because  no  notice  of  appeal  was  serred  on  the 
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mortgagee  defendants  by  their  co-defendant,  the  supreme  court  wiU,  under  such  cir- 
cumstances, entertain  jurisdiction  of  the  appeal  and  provide  for  a  determination  of 
the  rights  of  the  mortgagee  defendants  so  far  as  they  may  be  affected  by  a  reversal 
on  their  eo-defendants  appeal. 

SAMm—PnoritUs— Mining  Cfolfiw.— Under  section  1874,  Fifth  Division  of  the  Compiled 
Statutes  extending  a  lien  for  labor  and  materials  to  the  land  upon  which  the  building 
or  improvement  Is  situated  and  giving  it  precedence  over  any  mortgage  made  subse- 
quent to  the  commencement  of  the  work,  and  section  1376.  Id.,  providing  that  the 
lien  shall  attach  to  the  Improvement  in  preference  to  any  prior  mortgage  on  the  land 
and  permitting  the  enforcement  of  the  lien  by  the  sale  of  the  improvement  under  ex- 
ecution and  Its  removal  within  a  reasonable  time,  the  lien  of  a  mechanic  as  to  the 
improvement  Is  superior  to  a  prior  mortgage  on  the  land,  but  as  to  the  land  itself  the 
prior  mortgage  maintains  precedence,  and  therefore,  where  a  lien  claimant  has  not 
erected  a  building  or  placed  such  an  improvement  upon  a  mining  claim,  as  Is  sus- 
ceptible of  severance  or  removal,  his  lien  must  yield  to  a  prior  mortgage  upon  the 
premises. 

^AMKr-JudgmeiU  IMl— Evidence— VerlJIcatUm  of  Preadinff.— Verification  is  not  neces- 
sary to  vest  jurisdiction,  and  therefore  where  one  of  the  defendants  in  a  Hen  fore- 
closure relied  upon  a  judgment  lien  as  prior  to  the  plaintiff's  lien  it  was  error  to  ex- 
elude  the  judgment  roll  in  the  action  wherein  he  recovered  the  .judgment  merely  be- 
cause the  complaint  was  not  verified. 

SAMit- Evidence— Ownenhfp  of  Judgment.—'in  a  mechanic's  Uen  foreclosure  where  <  ne 
of  the  defendants  relied  upon  a  judgment  lien  as  prior  to  the  plaintiff's  lien  and  an 
execution  had  been  issued  on  motion  after  five  years  from  entry  of  his  judgment.  It 
was  error  to  exclude  the  judgment  roll,  execution,  motion  papers  and  sheriff's  deed 
on  the  ground  that  the  t>ald  defendant  was  not  the  owner  of  the  judgment  at  the  time 
the  motion  for  execution  was  made,  slnoe  as  the  judgment  debtor  had  raised  no  ob- 
jection to  the  Issuance  of  the  execution  and  as  It  had  been  issued  in  the  name  of  the 
party  In  whose  favor  it  was  rendered,  the  ownership  of  the  judgment  was  of  no  con- 
cern to  the  plaintiff. 

Appeal  from  Third  JvdiciaL  District^  Grranite  Comity, 

Foreclosure  of  mechanic's  lien.  Judgment  was  rendered 
for  the  defendant  mortgagees  by  Brantley,  J.  AfSrmed  on 
plaintiff's  appeal  and  reversed  on  appeal  of  defendant  Murray. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Levi  C.  Johnson,  plaintiff  in  this  action,  alleged  fifty-seven 
causes  of  action  upon  liens  for  materials  furnished  to  the  Puri- 
tan Mining  and  Milling  Company,  defendant,  or  for  labor  per- 
formed upon  the  mines  of  said  company.  The  times  within 
which  the  materials  were  furnished  and  the  labor  performed 
in  all  of  the  causes  of  action  set  forth  are  between  September 
1898  and  March  1894.  The  plaintiff  prayed  for  judgment 
against  the  Puritan  Mining  and  Milling  Co. ,  and  that  the  same 
be  declared  a  lien  on  said  mining  claims  and  that  they  be  sold 
to  satisfy  the  judgment. 
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Defendants  Hines  and  wife,  Lynch,  and  the  executor  of 
Mary  Minuse,  answered  and  denied  the  several  causes  of  action 
set  up  in  plaintiff's  complaint  and  pleaded  that  they  were  the 
owners  of  a  mortgage  made  to  them  upon  the  claims  of  the 
Puritan  Mining  and  Milling  Company  on  May  21st,  1892,  to 
secure  certain  debts  of  the  corporation.  The  defendant  King 
also  claims  to  be  the  owner  of  a  mortgage  upon  the  same  min- 
ing claims,  executed  on  May  15th,  1893.  King's  mortgage 
recognizes  the  former  one  to  Hines,  Lynch,  et  al.,  so  there  is 
no  conflict  between  the  interests  of  these  mortgagees. 

The  contention  of  the  mortgagees  was  that  by  virtue  of  *he 
mortgages  their  liens  were  prior  to  the  plaintiff's.  The  de- 
fendant Murray  claimed  a  one-fifth  interest  in  the  mining 
claims  of  the  Puritan  Mining  Company  by  reason  of  his  being 
the  judgment  creditor  of  one  John  UUery,  the  predecessor  in 
interest  of  the  defendant  Puritan  Mining  and  Milling  Com- 
pany. He  pleaded  that  his  judgment  lien  existed  by  virtue  of 
a  judgment  obtained  in  a  suit  of  Murray  v.  Ullery  wherein  he 
recovered  judgment  in  December,  1887  against  Ullery  for  the 
sum  of  $2,062.81,  together  with  interest  and  costs,  and  that 
on  June  29th,  1893,  under  his  execution  issued  upon  said 
judgment,  the  sheriff  sold  a  one-fifth  interest  in  the  mining 
claims  involved  in  this  suit,  to  him,  Murray,  and  thereafter  on 
December  30th,  1893,  the  sheriff  executed  to  him  a  sheriff's 
deed.  By  reason  of  these  facts  Murray  asserted  that  his  in- 
terest in  said  mining  claims  was  prior  and  superior  to  plain- 
tiff's lien. 

The  plaintiff  filed  no  replication  to  the  answers  of  the  mort- 
gagees, but  did  reply  to  Murray's  answer  denying  the  aver- 
ments of  the  same. 

Upon  the  trial  it  was  agreed  by  all  parties  that  the  mater- 
ials were  furnished  and  the  labor  was  performed  as  alleged  in 
the  complaint.  Murray  then  offered  in  evidence  the  judgment 
roll  in  the  case  of  Murray  v.  Ullery^  filed  December  7,  1887, 
the  motion  and  afSdavit  for  execution,  the  execution  issued  on 
said  judgment  May  1st,  1893,  and  the  deed  from  the  sheriff  to 
J.  A.  Murray,  conveying  to  Murray  the  interest  of  Ullery  in 
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the  miDing  claims  described  in  the  complaint,  filed  for  record 
January  4^h,  1894.  The  plaintiff  objected  to  the  admission 
of  the  judgment  roll,  motion,  execution  and  sheriff's  deed  on 
the  ground  that  the  complaint  in  said  judgment  roll  was  not 
verified,  and  because  it  appeared  from  the  papers  introduced 
that  J.  A.  Murray  was  not  the  owner  of  said  judgment  against 
UUery  at  the  time  the  motion  and  affidavit  for  execution  were 
made  and  filed.  The  court  sustained  the  plaintiff's  objection. 
Judgment  was  thereafter  rendered  in  favor  of  plaintiff  for 
$8,134.04  and  costs  including  attorney's  fees,  which  said  sums 
itere  adjudged  to  be  liens  upon  the  Puritan  and  Silver  Star 
mining  claims,  the  properties  of  the  Puritan  Mining  and  Mill- 
ing Company;  but  the  court  decreed  that  the  defendants 
mortgagees,  by  virtue  of  their  mortgages,  had  prior  and  su- 
•'perior  liens  to  those  of  plaintiff's.  It  was  also  decreed  that 
the  defendant  Murray  had  no  lien  and  could  take  nothing  of 
the  action. 

IL  R.   WhiteKiU^  for  Appellant. 

The  lien  given  under  the  Montana  statute,  upon  a  mining 
claim  or  quartz  lode,  the  improvements  being  incapable  of  seg- 
regation, is  upon  the  mine  itself  and  is  given  preference  to  any 
prior  lien,  incumbrance,  or  mortgage  upon  the  land  upon 
which  any  buildings,  structures,  or  improvements  are  erected. 

In  every  case,  yet  decided  by  the  courts,  in  which  the  ques- 
tion has  been  raised  as  to  the  validity  of  the  lien  upon  the 
mine  itself,  instead  of  the  improvements,  it  has  been  held  that 
the  lien,  if  it  exists  at  all,  extends  to  the  whole  claim.  The 
mine,  or  shafts,  stopes,  levels  and  other  openings  and  work- 
ings for  the  development  of  a  quartz  lode  within  a  mining 
claim,  is  a  structure,  or  improvement,  within  the  meaning  of 
the  statute.  {Alvord  v.  Uendrie^  2  Mont.  116;  Smith  v. 
Sherman  Mining  Co.^  12  Mont.  629;  Hdm  v.  Chapman^  66 
Cal.  2^"^'^* Sylvester  v.  Coe  Quartz  Mining  Co.,  80  Cal.  610.) 

The  priority  as  between  such  liens  and  prior  incumbrances 
depends  wholly  upon  the  statutes  of  the  different  states. 
{Davis  V.  Bisland^  18  Wall  669;  Cheshire  Prov.  Inst.  v. 
Vol.  XIX-3 
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Stone,  62  N.  H.  365;  Shepardson  v.  Johmtm,  60  Iowa  239; 
Chadboum  v.  WiUiamSy  71  IJ.  C.  450;  Mellon  v.  Valentine, 
3  Col.  268.) 

As  to  the  statutes  of  Colorado,  Idaho,  Nevada,  New  Mexico 
and  Washington,  see  IlJones  on  Liens,  §§  1191,  1198,  1214, 
1217,  1230. 

•This  court  in  the  case  of  the  Gramd  Opera  House  v.  Ma- 
guire,  14  Mont.  668,  in  construing  §  1376  of  the  Montana 
statute,  has  decided  that  a  mechanic's  lien,  in  so  far  as  the 
improvements  are  concerned,  takes  precedence  over  a  mort- 
gage upon  the  land,  which  was  made  and  recorded  prior  to  the 
commencement  of  the  building.  It  has  also  been  decided  in 
other  cases  that  the  lien  has  preference  over  a  mortgage  made 
and  recorded  prior  to  the  commencement  of  the  delivery  of 
materials  and  the  commencement  of  the  work  for  which  the 
lien  was  claimed,  though  the  building  had  been  commenced  at 
a  date  prior  to  the  commencement  of  the  lienor's  claim  on  a 
different  contract,  and  this  for  the  reason  that  a  purchaser 
ought  not  to  have  the  benefit  of  labor  and  materials  which 
give  the  property  its  existence  and  value.  (Mason  v.  Ger- 
inaine,  1  Mont.  263;  Merrigan  v.  English,  9  Mont  113; 
Davis  V.  Bisland,  18  Wall  659.)  §  1376  of  the  Montana 
Code  having  displaced  and  postponed  the  prior  liens  of  mort- 
gages and  other  incumbrances  upon  the  land  to  the  subsequent 
liens  for  materials  and  labor  used  in  making  improvements, 
the  priorities  of  such  conflicting  liens  are  not  governed  by  the 
principle  in  equity,  qui  prior  est  tempore,  potior  est  jure,  but 
by  the  statute  alone.  ( Gallatin  County  v.  Beafty,  3  Mont. 
173;  Williams  v.  Santa  Clara  Mining  Association,  66  Cal. 
198;  HaU  v.  HincMey,  32  Wis.  362;  Meyer  v.  Delawwe  R. 
R.  Co.,  100  U.  S.  467.) 

In  the  state  of  Iowa  a  mechanic's  lien  has  preference  over  a 
prior  recorded  mortgage.  The  statute  authorizing  such  pref- 
erence is  almost  identical  with  §  1376  of  the  Montatia  Code, 
and  it  is  submitted  that  the  Iowa  decisions  are  conclusive  of 
the  question  here  presented.  {Brooks  v.  Burlington  R.  R. 
Co.,  101  U.  S.   443;  StockioeU  v.    Carpenter,    27  Iowa  119; 
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GetcheU  v.  AUeriy  34  Iowa  559;  O^Brien  v.  Pettis^  42  Iowa 
293;  Bear  v.  Burlington  R.  E.  Co.,  48  Iowa  619;  Taylor  v. 
Burlington,  Etc.,  R.  R.  Co.,  4  Dill.  570.) 

Smith  wnd  Word,  for  appellant  Murray. 

I.  The  coart  below  erred  in  holding  that  the  judgment  roll 
in  the  case  of  Murray  v.  Ullery  was  not  admissible  in  evi- 
dence because  the  complaint  was  not  verified.  The  verifica- 
tion is  no  part  of  a  pleading  and  is  not  necessary  to  give  the 
court  jurisdiction.  (Bliss  on  Code  Pleading  §  173,  note; 
Boone  on  Code  Pleading,  §§  34,  81,  note  22;  Maxwell  on  Code 
Pleading,  pages  563-4;  Baylies'  Code  Pleading,  page  310;  Van 
Fleet  on  Collateral  Attack,  §§  251-5;  Johnson  v.  Jones,  2  Neb. 
126,  138;  Trumhle  v.  WiUiams,  18  Neb.  144;  24,  N.  W.  716, 
718;  George  v.  McAvoy,  6  How.  Pr.,  200;  Bank  v.  Shaw,  5 
Hun.  114;  McCraney  v.  McCraney,  5  la.  232,  254;  Rush  v. 
Rush,  46  la.  648;  Castleman  v.  Eelfe,  50  Mo.  583;  Patterson 
v.  Ely,  19  Cal.  28.) 

Where  objection  is  not  made  until  after  judgment  the  defect 
is  waived.  {Dorrington  v.  Meyer,  8  Neb.  214;  Hay  wand  v. 
Orant,  13  Minn.  165;  Schwarz  v.  Oppold,  74  N.  Y.  307; 
Harris  v.  Ray,  15  B.  Mont  630;  Wilkin  v.  Oilman,  13 
How.  Pr.  225;  Bragg  v.  Bickford,  4  How.  Pr.  21.) 

II.  At  the  trial  the  plaintiff  objected  to  the  admission  in 
evidence  in  the  appellant  Murray's  behalf  of  the  motion  and 
affidavit  for  execution,  execution  and  sheriff's  deed,  on  the 
ground  that  it  appeared  from  the  papers  introduced  that  said 
Murray  was  not' the  owner  of  the  judgment  at  the  time  the 
motion  was  made  and  affidavit  filed.  This  objection  was  not 
well  taken.  More  than  five  years  having  elapsed  from  the 
entry  of  the  judgment  the  execution,  as  the  record  shows,  and 
the  statute  required,  issued  upon  the  motion  and  affidavit  of 
Murray,  and  after  personal  notice  to  Ullery.  (Code  Civil 
Procedure,  §  349.)  (1887.)  The  court  made  an  order  that 
execution  issue.  This  order  for  execution  was  appealable. 
{N.  R  R.  R.  Co.  V.  Bender,  13  Mont.  432.)  The  record 
nowhere  shows  that  this  order  was  ever  appealed  from.     The 
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execution  could  issue  only  in  the  name  of  the  party  who  re* 
covered  the  judgment,  for  if  otherwise  issued,  the  execution 
would  not  be  following  the  judgment  and  could  not  therefore 
be  warranted  by  it.  (C.  C.  P.  §  312  (1887);  Corriell  v.  Doo- 
little,  2  G.  Green  (la.)  387;  Collins  v.  Smith,  76  Wis.  895; 
Freeman  on  Executions  §  21.)  As  regards  strangers  and  in 
collateral  attacks  like  the  present  based  upon  matter  dehors 
the  record,  the  judgment  of  the  court  ordering  execution  to 
issue  and  all  proceedings  had  thereunder  will  be  deemed  valid 
for  all  purposes.  {Edgerton  v.  Edgerton^  12  Mont.  122,  149; 
Vantleberg  v.  Black,  2  Mont.  371;  Wells,  Fargo  i&  Co.  v. 
Clarkson,  5  Mont.  336;  Morrill  v.  Morrill,  25  Pac.  362;  Van 
Fleet  on  Collateral  Attack,  §  16;  Alderson  on  Judicial  Writs, 

§14.) 

Durfee  cfe  Brown  and  McConnell  <&  McConnell,  for  Re- 
spondents. 

I.  The  interest  of  Murray  and  the  mortgagees  manifestly 
conflict.  Both  mortgages  cover  the  whole  of  the  Puritan  lode 
and  four-fifths  of  the  Silver  Star.  And  the  Hynes  mortgage 
provides  for  the  acquisition  of  the  other  fiith,  if  it  could  be 
done.  To  give  this  court  jurisdiction  of  any  party  who  is  ad- 
versely interested,  even  if  he  is  a  co-defendant,  notice  of  ap- 
peal must  be  served  on  him.  And  this  court  cannot  reverse 
or  modify  the  judgment  so  as  to  affect  the  rights  of  the  party 
not  served  with  the  notice.  (Hayne  on  New  Trial  and  Appeal, 
pages  629-630;  Senter  v.  DeBernal,  38  Cal.  640;  Thompson, 
V.  Ellsworth,  1  Barb.  Ch.  R.,  627;  Williams -v.  .aS.  C.  Min- 
ing Association,  66  Cal.  195;  Randall  v.  Hunter,  69  Cal.  82; 
Milikin  v.  Him^hton,  75  Cal.  540;  O' Kane  v.  Daly,  63  Cal. 
317.) 

II.  The  question  in  this  case  is  controlled  by  §§  1370, 
1374,  1375,  1376.  We  understand  §  1376  applies  to  a  min- 
ing claim  as  well  as  to  any  other  kind  of  land.  The  statutes 
do  not  anywhere  undertake  to  give  precedence  to  these  liens 
to  the  land  upon  which  the  improvements  were  made  over  that 
created  by  a  mortgage  duly  executed  before  the  commence- 
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ment  of  work.  This  preference  is  confined  to  the  buildings, 
erections  and  improvements  put  upon  the  land  by  the  lienors. 
That  it  was  never  intended  to  interfere  with  the  lien  of  the 
morto^age  upon  the  land  is  shown  by  the  fact  that  the  pur- 
chaser at  the  foreclosure  sale  of  the  lienor  for  materials  or 
labor  has  the  right  to  remove  the  building,  erection  or  im- 
provement within  a  reasonable  time.  The  meaning^  of  these 
statutes  is  settled  by  the  cases  of  Davis  v.  Alvord^  94  U.  S. 
545  and  Grand  Opera  Hottae  v.  Magutre^  14  Mont.  558. 
Plaintiff  has  not  shown  the  erection  of  a  single  building  or 
other  improvements  upon  the  mining  claims  against  which  he 
claims  his  lien.  If  a  mill,  hoist  or  other  improvement  capable 
of  being  severed  from  the  mining  claims  had  been  put  there 
by  the  material  furnished  or  the  labor  done  by  the  plaintiff, 
then  he  would  undoubtedly  have  the  right,  under  §  1376,  to 
have  a  decree  to  sell  the  same  together  with  the  equity  of  the 
owner  in  the  claims  themHelves.  The  fact  that  the  labor  may 
have  been  done  in  sinking  shafts,  running  levels,  or  tunnels, 
which  are  incapable  of  being  removed,  cannot  change  the  plain 
mandate  of  the  statute.  Such  lienors  get  the  benefit  of  such 
improvements  in  the  sale  of  the  equity  of  the  owner  in  the 
claim  itself  whose  value  is  enhanced  thereby.  When  the  work 
done  is  incapable  of  severance,  such  as  stoping  ore  on  a  min- 
ing claim,  or  digging  a  well  on  any  kind  of  land,  no  special 
lien  is  created  upon  such  improvements  as  distinguished  from 
the  realty  itself,  to  which  a  preference  will  be  given  over  a 
pre-existing  mortgage.  {Montana  L.  cfe  M,  Co.  v.  Obelisk 
M.  iib  M.  Co,y  15  Mont.  20.)  The  rights  of  the  mortgagee 
are  paramount  to  those  of  the  mechanic  where  the  mortgage 
attaches  before  the  house  was  erected,  altered  or  repaired. 
(15  Am.  &  Eng.  Ency.  of  law,  page  88,  note  1,  where  55 
cases  irom  19  states  are  collected.)  It  is  true,  as  contended, 
that  the  courts  hold  a  lien  on  a  mining  claim  for  materials  and 
labor  extends  to  the  whole  claim,  and  is  not  limited  to  a  spe- 
cific amount  of  the  realty  upon  which  the  improvement  is 
made.  But  this  does  not  give  such  liens  the  preference  over 
pre-existing  liens  by  mortgage  or  judgment,  etc.     [Smith  v. 
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Sherman   Mining    Company^    12  Mont    629;    Grand   Opera 
House  Co,  V.  Maguire^  supra.) 

Hunt,  J.— -The  only  question  to  consider  on  the  plaintiff's 
appeal  is  the  specific  error  that  the  court  dught  not  to  have 
decreed  the  mortgage  liens  of  the  defendants  to  be  superior  to 
the  liens  of  the  plaintiff  for  materials  furnished  and  labor  done 
upon  th^  mining  claims  of  the  Puritan  Mining  and  Milling 
Company. 

Section  1370  of  the  Compiled  Laws  of  1887  gives  a  lien  to 
every  laborer  or  other  person  who  does  any  work  and  labor 
upon,  or  furnishes  any  material  for,  any  mining  claim,  quartz 
lode,  building,  erection,  etc. 

Section  1374  provides  that  the  lien  given  by  section  1370 
shall  extend  to  the  lot  or  land  upon  which  any  such  build- 
ing, improvement  or  structure  as  may  be  referred  to  in  the 
aforesaid  section,  is  situated;  and  provides  further  that  the 
liens  for  work  or  labor  done,  or  material  furnished,  as  speci- 
fied in  the  chapter  of  the  statutes  referring  to  liens,  shall  be 
prior  to  and  have  precedence  over  any  mortgage,  incumbrance 
or  other  lien  made  subsequent  to  the  commencement  of  work 
on  any  contract  for  the  erection  of  such  building,  structure  or 
other  improvement. 

Section  1375  declares  that  any  such  lien  shall  extend  to  all 
the  right,  title  and  interest  owned  in  the  land  by  the  owner  or 
proprietor  of  the  building,  erection  or  other  improvement  for 
whose  immediate  benefit  the  labor  was  done  or  the  materials 
were  furnished. 

Section  1376  provides  that  such  liens  or  work  ''shall  attach 
to  the  buildings,  or  improvements  or  erections  for  which  they 
were  furnished,  or  the  work  was  done,  in  preference  to  any 
prior  lien,  or  incumbrance  or  mortgage  upon  the  land  upon 
which  said  buildings,  erections  or  improvements  have  been 
erected  or  put;  and  any  person  enforcing  such  lien  may  have 
such  building,  erection  or  improvement  sold  under  execution 
and  the  purchaser  may  remove  the  same  within  a  reasonable 
time  thereafter." 
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As  we  must  be  governed  by  the  foregoing  i-tatates,  we  shall 
be  careful  not  to  extend  the  law  beyond  the  expressed  intent 
of  the  Legislature. 

Granting  that  section  1376  is  applicable  to  mining  claims, 
still  we  cannot  find  that  it  or  any  other  statute  gives  pre- 
cedence to  liens,  such  as  are  involved  in  this  action,  upon 
land  upon  which  the  improvements  have  been  made  over  liens 
created  by  mortgages  duly  executed  before  the  commencement 
of  the  work.  The  statute  does  make  such  liens  preferred  to 
any  prior  lien  upon  the  land  by  attaching  them  to  the  build- 
ings, erections  or  improvements  for  which  the  labor  and  ma- 
terials were  furnished,  but  clearly  goes  no  farther.  "We  find 
no  warrant  in  the  language  used  to  imply  that  it  extends  such 
lien  to  the  land  itself,  while  as  conclusive  evidence  that  the 
construction  we  put  upon  the  statute  is  accurate,  it  is  provided 
that  the  person  enforcing  the  lien  may  have  ''such  building, 
erection  or  improvement  sold  under  execution  and  the  pur- 
chaser may  remove  the  same  within  a  reasonable  time  there- 
after." 

We  are  cited  by  the  appellant  to  the  statutes  of  Iowa,  which 
are  substantially  like  those  that  obtained  in  Montana  when 
plaintiff's  cause  of  action  accrued.  But  we  find  that  the  U.  S. 
Supreme  Court  in  Brooks  v.  Railway  Co,y  101  U.  S.  443,  has 
construed  the  Iowa  statutes  similar  to  sections  1374,  1375  and 
1376,  cited  above,  and  decided  that  a  provision  like  section  1374 
relating  to  the  land  on  which  the  improvement  is-  made,  gives 
the  laborer  a  paramount  lien  only  as  against  other  liens  and  in- 
cumbrances created  subsequent  to  the  commencement  of  work 
on  any  contract  for  the  erection  of  such  building,  structure  or 
other  improvement,  and  that  those  made  prior  to  that  time 
were  unaffected  by  it  But  the  court  goes  on  to  say  that  a 
section  of  the  Iowa  Code  like  section  1376  of  the  Montana 
Code,  made  a  different  provision  in  regard  to  the  lien  on  the 
building,  erection  and  improvement  on  the  land,  and  thus 
summed  up  the  statutory  law: 

**The  mechanic,  therefore,  has  a  lien  upon  the  land  para- 
mount to  all  rights  accruing  after  the  commencement  of  his 
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work,  and  what  he  pats  upon  the  land  paramount  to  all  other 
claims,  whether  created  before  or  after  that  time.  The  de- 
cisions of  the  courts  of  Iowa  are  to  this  effect  and  the  propo- 
sition is  not  disputed  in  argument  here." 

This  was  the  view  taken  of  the  statutes  in  Grand  Opera 
House  V.  Maguire^  14  Mont  558,  where  Justice  Harwood, 
speaking  for  the  court,  said: 

'This  provision  (§  1376)  subjects  the  improvements  to  the 
claim  of  the  lienor  to  secure  payment  for  the  labor  or  mater- 
ial  used  in  the  erection  of  the  improvement,  by  right  superior 
to  that  of  the  prior  mortgagee."  (See  also  L.  <&  M.  Co.  v. 
Mining  Co,^  15  Mont.  24  and  Murray  v.  Su>anson^  18  Mont. 
533.) 

The  Montana  statutes  in  thus  giving  a  lien  upon  a  building 
or  improvement  separate  from  the  land  in  preference  to  all 
prior  liens  upon  the  land,  and  by  permitting  the  enforcement 
of  such  a  lien  by  sale  and  removal  of  the  building  or  improve- 
ment, seem  to  wipe  out  the  common  law  rule  that  buildings 
attached  to  the  real  estate  are  part  of  the  real  estate,  not  to  be 
severed  without  permission  of  prior  mortgagees  of  the  land. 
Commenting  upon  such  statutes  Jones  on  Mechanic's  liens, 
§  1373,  says: 

'<A  lien  is  given,  not  on  the  materials  as  such,  but  on  the 
buildings  or  improvements  in  the  construction  of  which  the 
materials  are  used.  The  operation  of  the  statute,  in  case 
there  is  a  prior  mortgage  of  the  land,  is  to  dissever  the  im- 
provements from  the  realty  by  giving  a  superior  lien  on  such 
improvements,  and  conferring  on  the  purchaser  the  right  to 
remove  them." 

Now  to  apply  these  controlling  rules.  Plaintiff  has  not 
proved  that  he  has  erected  a  building  or  structure,  or  put  any 
other  improvement  upon  the  mining  claims  susceptible  of  sev- 
erance and  removal.  He  relies  solely  upon  the  contention 
that,  where  the  improvements  are  incapable  of  segregation, 
the  lien  is  upon  the  mine  itself,  and  is  to  be  preferred  to  any 
prior  lien,  incumbrance  or  mortgage  upon  the  land  on  which 
the  buildings,  structures  or  improvements  are  erected.     But 
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we  think  plaintiff  is  in  error  in  his  construction  of  the  statutes. 
Many  improvements,  buildings  or  erections  placed  upon  min- 
ing claims  may  be  removed  from  the  land  itself.  There  are 
mills,  hoists,  pumps,  sheds  and  other  improvements  upon 
which  labor  may  have  been  done.  For  all  such  improvements 
the  liens  of  the  laborers  attach  to  the  buildings  or  improve- 
ments in  preference  to  any  prior  lien,  incumbrance  or  mort- 
gage, and  they  may  be  sold  and  removed.  But  where  the  im- 
provement into  which  the  materials  or  labor  went  cannot  be 
removed  from  the  land  and  sold,  the  statute  in  such  case  has 
not  provided  for  any  preference  over  a  pre-existing  mortgage, 
but  rather  by  clear  implication  declared  otherwise.  [Getchetl 
V.  Alleriy  34  Iowa  559.)  It  is  impossible,  for  instance,  to 
separate  a  shaft  in  a  mine  from  the  mining  claim  upon  which 
it  is  sunk.  The  lien  in  such  a  case  attaches  to  the  land,  and 
the  law  recognizes  that  the  lienor  derives  the  benefit  of  such 
improvement  by  the  enhanced  value  of  the  property,  but  his 
lien  is  subsequent  to  a  pre-existing  mortgage.  (Montana  L. 
dk  M.  Co.  v.  Minimg  Co.,  15  Mont.  24;  Alvora  v.  Hendrie^ 
94  U.  S.  645;  Conrad  and  Ewinger  v.  Starr^  50  Iowa  470.) 

Whether  or  not  a  lien  for  labor  or  materials  furnished  on  a 
mining  claim  extends  to  the  whole  claim  or  only  to  that  part 
of  the  realty  upon  which  the  improvement  is  made  is  not  im- 
portant in  this  case,  because,  conceding  the  truth  of  that  prop- 
osition which  b  laid  down  in  Smith  v.  Sherman  Mining  Co,^ 
12  Mont.  524,  it  does  not  follow  at  all  that  any  such  lien  is  to 
be  preferred  to  the  pre-existing  lien  of  a  judgment  or  mort- 
gage. 

In  conclusion  we  think  that  the  court  correctly  fixed  the  re- 
lati(  n  of  the  mortgage  liens  in  the  case  by  awarding  them 
priority  over  the  plaintiff^ s  liens,  and  in  this  respect  the  judg- 
ment must  be  affirmed. 

The  legal  question  raised  by  Murray's  appeal  is  whether  or 
not  the  district  court  wab  correct  in  ordering  that  Murray 
take  nothing  of  the  action  and  that  he  have  no  lien  on  the 
property. 

To  the  brief  of  Murray's  counsel,  and  to  the  authorities 
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cited  to  the  effect  that  the  court  did  err  in  ruling  adversely  to 
Murray,  no  brief  has  been  filed  by  either  plaintiff  or  the 
mortgagee  defendants.  The  mortgagees,  however,  (except 
the  administrator  of  the  estate  of  Mary  Minuse)  did  file  a 
brief,  contending  that  Murray's  position  is  adverse  to  the 
mortgagees,  and  that  this  court  has  no  jurisdiction  over  the 
mortgagees'  rights  so  far  as  they  may  be  affected  'by  any 
judgment  of  reversal  of  the  district  court's  order,  because  no 
notice  of  appeal  was  ever  served  upon  the  mortgagees  by  ap- 
pellant Murray.  The  facts  are  that  when  the  case  was  tried 
in  the  district  court  Messrs.  Durfee  &  Brown  and  Smith  & 
Word  appeared  as  counsel  of  record  for  all  the  defendants, 
and  the  names  of  Durfee  &  Brown  appear  as  having  subscribed 
every  answer  filed.  Throughout  the  trial  no  effort  was  made 
by  the  mortgagees  to  exclude  any  evidence  offered  by  appel- 
lant Murray.  On  the  contrary,  all  the  defendants  being  rep- 
resented by  the  same  counsel,  their  rights  were  evidently 
recognized  and  understood  as  between  themselves,  and  were 
adverse  only  to  the  plaintiff — who  claimed  priority  to  them 
all.  It  was  the  plaintiff  alone  who  objected  to  the  evidence  of 
Murray's  judgment  against  Ullery,  and  it  was  plaintiff's  ob- 
jection only  which  the  court  passed  upon  when  it  sustained 
that  objection.  It  was  never  assumed  on  the  trial,  nor  does 
it  appear  to  us  under  the  pleadings  or  proceedings  had,  that 
there  is  any  necessary  conflict  between  the  interests  of  the 
mortgagees  and  Murray,  and  we  cannot  assume  that  the  coun- 
sel for  the  defendants  took  the  position  they  did,  except  with 
due  regard  to  the  wishes  and  interests  of  their  several  clients. 
When  Murray  appealed  it  was  by  the  same  counsel  who  had 
represented  him  and  his  co-defendants  on  the  trial.  *  One  of 
the  said  counsel,  Mr.  Word,  argued  Murray's  appeal  to  the 
supreme  court.  D.  M.  Durfee,  Esq. ,  another  of  defendants' 
counsel,  argued  the  appeal  in  behalf  of  the  mortgagee  de- 
fendants before  this  court,  and  stated  at  the  close  of  the  argu- 
ments that  he  did  not  contest  the  appeal  of  Murray  and  did 
not  wish  to  be  understood  as  doing  so  for  his  clients.  But 
Messrs.  McConnell  &  McConnell,  who  first  appear  in  the  case 
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fn  this  court  and  who  alone  are  contesting  Murray's  appeal^ 
state  that  they  are  employed  by  all  the  mortgagees  (except 
the  Minuse  estate)  to  maintain  the  integrity  of  the  judgment 
as  to  them  against  all  parties  thereto  who  seek  to  disturb  it 
by  appeal.  The  attitude  of  the  several  defendants,  therefore, 
is  this  in  the  supreme  court:  The  defendants  all  made  a  com- 
mon and  friendly  fight  against  plaintiff  in  the  district  court. 
Some  of  them  prevailed — one  alone  did  not.  Plaintiff,  by  his 
counsel,  and  the  unsuccessful  defendant  by  the  same  counsel 
who  had  appeared  for  all  defendants,  appeal.  In  the  supreme 
court,  in  addition  to  the  original  counsel  of  defendants  who 
resist  plaintiff's  appeal  only  and  contend  for  Murray's  rights 
against  plain. iff  alone,  new  counsel  appear  for  the  mortgagees. 
The  original  counsel  still  say  there  is  no  hostility  of  interests 
between  any  of  their  clients — the  one  appealing  and  those 
simply  respondiEg  to  plaintiff's  appeal.  But  the  additional 
counifel  for  the  respondent  defendants  say  to  us  there  is  a  con- 
flict of  interests  between  defendants  and  object  to  the  jurisdic- 
tion of  this  court.  Now  if  this  court  is  obliged  to  elect  be- 
tween these  discordant  contentions  and  to  decide  that  it  has 
no  jurisdiction  over  the  mortgagees  so  far  as  they  are  affected 
by  Murray's  appeal,  it  would  do  Murray's  rights — if  any  he 
has — grave  wrong  and  must  needs  do  so  too  in  the  teeth  of 
the  statements  of  the  original  counsel  of  all  the  defendants, 
that  they,  the  defendants,  are  not  in  conflict  on  this  appeal 
between  themselves.  Obviously,  the  mortgagee  defendants 
who  are  still  represented  by  the  same  counsel  who  tried  their 
case  for  them  in  the  lower  court,  should  not  be  heard  to  say 
in  this  appeal  through  the  mouths  of  those  attorneys  familiar 
with  their  case  from  its  inception  that  they  were  not  and  are 
not  in  a  position  adverse  to  their  co-defendant  appellant,  yet 
to  stultify  themselves  through  other  counsel  by  contending 
that  there  is  a  conflict.  We  would  not  listen  to  such  a  posi- 
tion if  advanced  by  the  original  counsel  and  we  regard  it  as 
none  the  less  unsound  because  advanced  by  the  learned  counsel 
who  now  first  appear  for  the  mortgagees.  Besides,  to  uphold  * 
the  mortgagees  as  against  Murray  would  necessarily  impute  to 
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their  senior  counsel  inexcusable  error  or  gross  perfidy  of  their 
clients^  interests.  We  decline  to  do  this  in  the  absence  of  ^ 
clear  showing.  Nor  should  a  court  tolerate  such  a  shifting  of 
attitudes.  Where  litigants  recognize  the  equities  of  one  another 
by  uniting  to  resist  the  demands  of  a  common  enemy,  and  all 
are  legally  entitled  to  succee<',  yet  through  error  one  is  denied 
all  rights  and  appeals,  we  will  not  sustain  the  one  and  dismiss 
the  other  merely  because  the  district  court  erroneously  ex- 
cluded the  latter  from  participating  in  the  fruits  of  the  victory 
which  he  helped  to  gain  and  which  was  awarded  his  co-de- 
fendants. 

The  circumstances  of  this  case  make  it  easily  distinguishable 
from  Trader  8  Bank  v.  Boken^  5  Wash.  777,  cited  by  counsel 
for  the  mortgagees  resisting  Murray's  claims.  There  it  did  not 
appear  that  all  the  parties  defendant  made  a  common  defense 
in  the  court  below,  or  that  there  was  a  common  interest  be- 
tween them;  nor  were  all  the  defendants  before  the  supreme 
court  by  the  same  counsel  who  had  represented  them  in  the 
lower  court.  That  decision  is,  therefore  inapplicable.  We 
believe  we  have  jurisdiction  and  so  hold. 

Reverting  to  the  rulings  of  the  court,  we  think  it  was  error 
to  exclude  the  judgment  roll  in  the  case  of  Murray  v.  UUery 
offered  in  evidence  by  Murray  on  the  trial.  The  judgment 
roll  in  that  case  shows  that  the  action  was  on  a  promissory 
note;  that  the  complaint  was  filed;  that  summons  was  duly  is- 
sued and  properly  served,  and  that  after  the  statutory  time 
for  answering  or  pleading  had  elapsed  the  default  of  defend- 
ant was  entered  and  judgment  rendered  for  the  plaintiff  as 
prayed  for  in  his  complaint.  The  complaint  lacked  any  veri- 
fication and  for  this  reason  the  district  court  rejected  the  evi- 
dence. The  object  of  the  verification  of  the  complaint  is  to 
insure  good  faith  in  the  averments  of  the  plaintiff.  (Pattersofi 
V.  i:iy,  19  Cal.  28.)  The  latest  writer  on  Code  Pleading, 
Phillips,  §  224,  says: 

«*With  the  view  to  secure  good  faith  and  truthfulness  in 
pleading,  to  confine  litigation  to  matters  really  in  dispute,  and 
to  avoid  frivolous  and  false  issues,  nearly  all  the  codes  require 
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pleadings  of  fact  to  be  verified  upon  oatli.  By  thus  requiring 
parties  to  sustain  their  statements  and  denials  by  affidavits  of 
their  truthfulness,  facts  not  believed  to  be  true  will  seldom 
be  alleged  on  the  one  hand,  and  alleged  facts  believed  to  be 
true  will  seldom  be  denied  on  the  other  hand,  and  the  judicial 
controversy  will  thus  be  limited  to  such  statements  and  de- 
nials as  the  parties  are  willing  to  swear  to/' 

It  is  also  held  that  the  verification  is  not  a  part  of  the  plead- 
ings, strictly  speaking,  and  is  not  necessary  to  vest  jurisdic- 
tion. '  <Like  any  other  formal  matter,  its  absence  is  waived 
by  a  failure  to  object.  And  if  its  entire  absence  does  not  af- 
fect the  jurisdiction,  of  course  mere  defects  cannot/'  (Van 
Fleet's  Collateral  Attack,  §  251.  See  also  Baylies'  Code 
Pleading,  page  310;  Phillips'  Code  Pleading,  §  225;  Bliss  on 
Code  Pleading,  §  173.) 

Maxwell  on  Code  Pleading,  page  563,  says  (as  does  §  80  of 
the  Montana  Code  Civil  Procedure,  1887)  that  jurisdiction  at- 
taches to  the  defendant  when  he  is  legally  served  with  sum- 
mons, regardless  of  the  defects  in  the  petition  or  verification, 
and  that  the  omission  of  the  verification  < 'amounts  to  one  of 
those  irregularities  which  cannot  be  collaterally  called  into 
question."     (See  also  Boone  en  Code  Pleading,  §§  34 and  81.) 

The  Montana  Code— §  81  Code  Civil  Procedure,  1887; 
§  660  Code  Civil  Procedure,  1895 — defines  pleadings  as  '*the 
formal  allegations  by  the  parties  of  their  respective  claims  and 
defenses  for  the  judgment  of  the  court."  It  also  specifies 
what  the  complaint  must  contain  as  its  allegations;  and  al- 
though the  complaint,  when  made  up  of  such  formal  allega- 
tions, must  be  verified,  the  verification  is  not  really  a  part  of 
any  formal  allegation  of  a  claim  by  a  party  for  the  judgment 
of  the  court.  It  is  an  oath  of  the  good  faith  of  the  complain- 
ant in  making  his  averments,  but  of  itself  does  not  tender  an 
issue  or  add  an  allegation  to  the  pleadings.  Such  we  take  it 
is  the  reason  of  the  texts  of  the  authors  referred  to,  which 
commend  themselves  to  us. 

The  district  court  sustained  the  plaintiff's  objection  to  the 
admission  in  evidence  on  Murray's  behalf  of  the  judgment  roll, 
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motion  and  affidavit  for  execution,  the  execution  and  sheriff^  s 
deed,  on  the  further  ground  that  it  appeared  from  the  papers 
introduced  that  Murray  was  not  the  owner  of  the  judgment 
"at  the  time  the  motion  for  execution  was  made''  etc.  This 
appears  to  have  been  error.  More  than  five  years  had  elapsed 
from  the  date  of  the  entry  of  the  judgment.  The  execution 
was  issued  upon  the  motion  and  affidavit  of  Murray,  and  after 
personal  notice  to  the  original  defendant  John  UUery.  The 
exact  date  of  the  filing  of  the  motion  and  affidavit  does  not 
appear,  but  they  were  served  on  the  13th  of  April,  1893. 
These  proceedings  were  had  in  accordance  with  section  349  of 
the  Code  Civil  Procedure  Compiled  Statutes  1887,  (md  were 
not  objected  to  by  UUery.  [N.  P.  R.  S.  v.  Bender^  13  Mont. 
432. )  The  execution  issued  in  obedience  to  the  order  of  the 
court,  made  April  29th,  1893.  The  plaintiff  intro- 
duced an  assignment  of  the  judgment  by  Murray  to  Frank 
E.  Corbett,  dated  May  20th,  1892.  But  in  the  transcript  of 
the  judgment  docket,  which  appears  to  have  been  offered  in 
evidence  in  the  case,  there  is  a  recital  of  a  reassignment  of  the 
judgment  to  Murray  by  Corbett,  April  10th,  1893,  prior  to 
the  issuance  of  the  execution,  which  was  May  Ist,  1893.  By 
this  evidence  it  would  appear,  therefore,  as  if  Murray  were 
presumptively  the  owner  of  the  judgment  at  the  date  of  the 
execution. 

But  the  question  of  ownership  is  a  matter  of  no  importance 
on  this  appeal,  because  the  plaintiff,  who  alone  raised  that 
question  on  the  trial,  does  not  ask  for  its  determination,  and 
in  his  argument  and  brief  relies  on  but  the  one  specification  of 
error,  namely,  the  ruling  of  the  court  declaring  plaintiff's  lien 
inferior  to  the  mortgagees'.  We  understand  his  position  to 
be  that  if  his  lien  is  not  good  against  the  mortgagees  he  can- 
not insist  that  it  be  held  prior  to  the  judgment  lien,  hence  the 
ownership  of  the  judgment  is  immaterial  to  bim. 

If  the  judgment  debtor  had  any  reason  to  show  why  execu- 
tion ought  not  to  have  issued  against  him,  he  had  an  oppor- 
tunity to  appear  after  he  was  served  with  a  copy  of  the  motion 
and  the  affidavit  for  execution.     Can  this  plaintiff  now  take 
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advantage  of  any  defect  in  the  proceedings  had  upon  the  judg- 
ment obtained  by  Murray  against  Ullery  except  by  a  direct 
proceeding,  or  can  the  judgment  defendant  alone  do  so? 
(j&^tf  V.  U.  jS.,  161  U.  S.  104;  Edgerton  v.  Edgerton,  12 
Mont.  122.)  It  would  seem  that  the  proper  way  to  issue  an 
execution  is  in  the  name  of  the  party  in  whose  favor  the  judg- 
ment has  been  given,  and,  if  this  be  true,  the  execution  ought 
to  have  issued  in  the  name  of  Murray  under  any  circum- 
stances. (§  312  Code  Civil  Procedure  Compiled  Statutes 
1887;  CoUins  v.  Smithy  75  Wis.  395;  Freeman  on  Execu- 
tions, §  21.) 

If  any  of  these  propositions  are  correct — and  no  one  has 
disputed  any  of  them  in  argument  or  brief — it  was  no  concern 
of  this  plaintiff  who  owned  the  judgment  at  the  time  the  exe- 
cution issued,  for  it  was  of  course  by  the  mandate  of 'execu- 
tion itself  that  the  sheriff  acted. 

The  judgment  of  the  district  court,  so  far  as  it  affects  Mur- 
ray, must  be  reversed,  and  the  cause  is  remanded  to  the  dis- 
trict court  with  directions  to  grant  a  new  trial  to  Murray, 
proceeding  in  accordance  with  the  views  expressed  in  this 
opinion.  When  the  lien  of  Murray  is  ascertained  in  amount, 
the  court  should  then  make  a  decree  establishing  the  status  of 
his  lien  toward  the  liens  of  the  mortgagees  and  fixing  their 
respective  relations  toward  one  another.  In  other  respects 
the  judgment  is  affirmed. 

Pemberton,  C.  J.,  concurs.     DeWitt,  J.,  not  sitting. 
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jo  1^  STATE,  REflPOMDENT,  V.  GAWITH,  Appellant. 
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[Submitted  December  14. 189«.    Decided  December  21, 1896.] 

Criminaij  Practicb— B<II  of  Exeeptlon9SeUlementr-Notiee.—Thb  statute,  (sectioa 
2171,  Penal  Code)  requiring  a  notice  of  at  least  two  days  to  the  county  attorney  of  the 
presentation  of  a  bill  of  exceptions  to  the  Judge  for  settlement  is  mandatory,  and 
where  the  record  on  appeal  does  not  show  afflrmatiyely  that  such  notice  was  glyen 
the  bill  of  exceptions  will  not  be  considered.  {McKay  y.  Montana  Union  Ry,  Co,t  18 
Mont.  15.  died.) 

Samb— Record— Instnirtions.— Error  of  the  court  in  refusing  to  instruct  the  Jury  to 
acquit  the  defendant  for  insufficiency  of  the  eyidence  to  warrant  a  conyiction  will  not 
be  considered  where  the  record  does  not  properly  present  the  eyidence  for  reyiew. 

Sauk— New  Trtdl^Detianation  of  <?ft>und<.— Under  section  2194  of  the  penal  code,  pro' 
yidlng  in  effect  that  a  motion  for  a  new  trial,  if  error  has  been  committed  by  the  court 
in  misdirecting  the  Jury  in  a  matter  of  law.  or  if  the  court  has  erred  in  the  decision  of 
any  question  of  law  arising  during  the  course  of  the  trial,  or  when  the  yerdict  is  con- 
trary to  the  hiw  or  eyidence,  must  be  made  on  a  bill  of  exceptions,  and  the  notice  of 
motion  must  designate  the  grounds  upon  which  the  motion  will  be  made,— alleged 
error  ih  Instructions  will  not  be  reyiewed  on  appeal  where  the  only  ground  desig- 
nated is  that  the  yerdict  is  contrary  to  law  and  eyidence.  {Froman  y.  Pattenon,  10 
Mont.  107,  cited.) 

Appeal  from  Eleventh  Judicial  District^  Flathead  County. 

Conviction  for  grand  larceny.  The  defendant  was  tried 
before  Pomerot,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  was  convicted  of  grand  larceny  and  sentenced 
to  the  penitentiary  by  the  district  court  of  Flathead  county  on 
February  12th,  1896.  On  February  17th,  he  gave  his  notice 
of  intention  to  move  for  a  new  trial,  upon  the  grounds,  among 
others,  that  the  court  erred  '<in  refusing  to  instruct  or  advise 
the  jury  to  acquit,"  and  *«that  the  verdict  in  said  cause  is 
contrary  to  the  law  and  evidence. "  The  notice  stated  that  the 
motion  would  be  made  upon  a  bill  of  exceptioE^,  to  be  there- 
after submitted  to  and  settled  by  the  court,  and  upon  the  files 
and  records  and  minutes  of  said  court.  The  notice  of  inten- 
tion to  move  for  a  new  trial  was  duly  served  upon  the  county 
attorney  on  February  17th,  1896.  The  record  contains  no 
proof  of  service  upon  the  county  attorney  of  the  bill  of  ex- 
ceptions, or  of  notice  of  the  presentation  of  the  bill  of  excep- 
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tions  to  the  judge  for  settlement.  On  May  19th,  1896,  Judge 
Pomeroy  certified  that  the  bill  of  exceptions  was  settled  and 
allowed.  On  June  23d  the  motion  for  a  new  trial  was  over- 
ruled, and  on  August  22d  defendant's  counsel  duly  gave 
notice  of  appeal  from  the  judgment  and  from  the  order  deny- 
ing defendant's  motion  for  a  new  trial. 

IL  G.  Swaneyy  John  Eloor  and  C.  B.  Nolan^  for  Appel- 
lant. 

Henri  J.  Haahdl^  Attorney  General,  for  the  State,  Respond- 
ent. 

Hunt,  J. — At  the  outset  of  this  case  the  state  objects  to 
the  consideration  by  this  court  of  the  bill  of  exceptions  em- 
bodied in  the  transcript,  because  it  does  not  appear  by  the 
record  that  the  appellant  ever  notified  the  county  attorney  that 
he  would  present  a  bill  of  exceptions  to  the  judge  for  settle- 
ment. 

The  recitals  and  statements  of  record,  by  which  of  course 
we  must  determine  whether  the  appellate  power  of  this  court 
is  invoked,  nowhere  disclose  that  any  notice  of  the  presenta- 
tion of  a  bill  of  exceptions  to  the  judge  for  settlement  was 
ever  given  to  the  county  attorney;  nor  does  it  appear  that  the 
county  attorney  ever  appeared  to  oflfer  amendments  for  any 
purpose  whatsoever  connected  with  the  settlement  of  any  bill 
of  exceptions,  or  in  any  manner  knew  of  the  existence  of  any 
such  paper  before  appeal  was  taken,  or  that  he  waived  the 
notice  required  by  the  statute. 

The  statute  requiring  a  notice  of  at  least  two  days  to  the 
county  attorney  of  the  presentation  of  the  bill  to  the  judge,  is 
mandatory.  Notice  is  indispensable,  and  it  must  appear  on 
the  face  of  the  record  that  this  step,  necessary  to  give  this 
cou.t  jurisdiction  of  the  appeal,  has  been  taken.  The  statute 
provides  as  one  necessary  way  by  which  possible  errors  in  the 
presentation  of  matter  excepted  to  on  the  trial,  and  sought  to 
be  preserved  for  review  by  bill  of  exceptions,  can  be  revised 
and  made  <x)rrect  is  by  extending  to  the  prosecuting  officer  an 
Vol.  xix-4    . 
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opportunity  to  examine  the  defendant's  proposed  bill  of  ex- 
ceptions, that  he  may  offer  amendments  to  the  same.  {McKay 
V.  MorUana  Union  £.  5.,  13  Mont.  15.)  To  deny  him  this 
opportunity  is  to  ignore  the  law,  and  that  he  has  had  this  op- 
portunity this  court  can  only  be  advised  by  an  afSrmative 
showing  by  the  record.  This  must  be  so,  for  the  reason  that, 
if  the  county  attorney  has  had  no  notice  of  the  bill  of  exceptions, 
he  has  had  no  chance  to  object  thereto,  and  matter  may  thus 
have  been  incorporated  in  the  bill,  as  settled  by  the  judge,  which 
had  no  proper  place  therein,  and  which  would  not  have  been 
allowed  had  the^county  attorney  had  the  statutory  opportunity 
to  call  the  judge's  attention  to  errors  or  defects  in  the  pro- 
posed bill. 

In  State  v.  Ilinchey,  5  Wash.  326,  this  exact  question  was 
raised,  and  the  court  said  : 

*'  The  respondent  also  moves  the  court  to  strike  the  bill  of 
exceptions  from  the  files  on  the  ground  that  no  notice  of  the 
settlement  thereof  was  served  upon  the  respondent  as  required 
by  law.  And  as  the  record  is  silent  as  to  notice,  there  is 
nothing  before  us  to  show  that  the  court  had  jurisdiction  to 
settle  the  same." 

The  following  cases  are  also  in  point,  and  hold  that  the 
record  should  show  that  the  bill  of  exceptions  was  served,  or 
notice  of  the  presentation  of  the  same  for  settlement  must  be 
given  to  the  opposite  party  or  his  counsel.  {Sneady,  Tieijen^ 
(Ariz.)  24  Pac.  324;  People  v.  IIUl,  78  Cal.  405;  Coleman  v. 
Ransora,  45  Ga.  316;  Amett  v.  RusaeU,  59  Ga.  ^^%\  Acker- 
man^  Executrix  Y.  Neil,  Receiver^  70  Ga.  728;  Encyclopedia 
of  Pleading  and  Practice,  Vol.  83,  pages  444-446.) 

The  bill  of  exceptions  which  contains  the  evidence  cannot 
therefore,  be  considered. 

On  the  appeal  from  the  judgment  we  cannot  consider  the 
alleged  error  of  the  court  in  refusing  to  instruct  or  advise  the 
jury  to  acquit,  for  the  reason  that  the  ground  of  that  motion 
was  the  insufficiency  of  the  evidence  to  warrant  a  conviction. 
But  as  the  evidence  is  not  before  us,  as  heretofore  decided,  we 
cannot  review  the  same. 
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The  defendant  relies  upon  errors  alleged  to  have  been  com- 
mitted by  the  court  in  instructing  the  jury.  Section  2194,  of 
the  Penal  Code,  provides  that  a  motion  for  a  new  trial,  if 
error  has  been  committed  by  the  court  in  misdirecting  the 
jury  in  a  matter  of  law,  or  if  the  court  has  erred  in  the  deci- 
sion of  any  question  of  law  arising  during  the  course  of  the 
trial,  or  when  the  verdict  is  contrary  to  the  law  or  evidence, 
must  be  made  upon  a  bill  of  exceptions,  and  the  notice  of  mo- 
tion must  designate  the  grounds  upon  which  the  motion  will 
be  made.  The  ground  designated  in  the  notice  of  motion  in 
the  case  before  us,  is  that  <Hhe  verdict  is  contrary  to  law  and 
evidence. ' '  So  far,  therefore,  as  the  motion  pertains  to  the 
evidence,  it  must  be  disregarded  at  once,  as  the  evidence  is  not 
before  us. 

The  question  remaining,  therefore,  resolves  itself  into  this: 
Can  this  court  review  the  instructions  on  an  appeal  from  the 
judgment,  or  from  an  order  denying  a  motion  for  a  new  trial, 
where  the  only  designation  of  the  ground  upon  which  the  mo- 
tion for  a  new  trial  was  made,  is  that  <' the  verdict  is  con- 
trary to  law  ?  "  It  would  seem  as  if  under  any  circumstances 
there  should  be  a  more  specific  designation  of  the  ground  re- 
lied on  than  we  find  in  this  case;  (State  v.  Black,  15  Mont. 
14:4;)  but,  assuming  that  by  changes  in  the  code  since  State  v. 
Back,  supra^  was  decided,  the  statutory  words  are  now  a  sui  - 
ticient  designation  upon  which  the  court  will  review  the  ques- 
tion of  whether  '« a  verdict  is  contrary  to  law  or  evidence," 
still  the  appellant  here  is  not  in  a  position  to  have  the  instruc- 
tions considered  by  the  court,  because  under  a  notice  of  mo- 
tion designating  as  grounds  for  a  new  trial  that  <^  the  verdict 
U  contrary  to  law  and  evidence,"  the  statute  does  not  mean 
to  include  the  distinct  and  separate  ground  of  motion  enumer- 
ated in  subdivision  5  of  section  2192,  which  authorizes  the 
court  to  grant  a  new  trial  '<when  the  court  has  misdirected 
the  jury  in  a  matter  of  law,  or  has  erred  in  the  decision  of  any 
question  of  law  arising  during  the  course  of  the  trial."  in 
Froman  v.  Patterson^  10  Mont.  107,  the  court  approvingly 
quoted  from  the  opinion  in  Buma^im  v.    Bradshaw^    39  Cal. 
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24,  where  it  was  held  that  it  was  not  enough  to  aver  that 
the  verdict  was  against  law,  and  then  offer  to  support  the  aver- 
ment by  showing  that  the  verdict  was  not  supported  by  the 
evidence  and  was  for  that  reason  against  law,  and  said  : 

*<If  such  a  course  of  proceding  was  tolerated,  all  the  other 
specific  grounds  for  new  trial,  enumerated  in  the  statute, 
might,  for  the  same  reason,  be  condensed  into  the  one  ground 
that  <  the  verdict  is  against  law;^  for,  in  that  general  sense, 
it  would  be  ^  against  law, '  if  there  was  any  valid  reason  what- 
soever for  a  new  trial.  But  the  statute,  in  authorizing  a  new 
trial  on  the  ground  that  the  verdict  <  is  against  law, '  evidentl}" 
does  not  intend  to  include  in  that  phrase  all  or  any  of  the 
other  several  distinct  and'  separate  grounds  of  the  motion, 
which  are  specified  in  the  act."  (Hayne  on  New  Trial  and 
Appeal,  §  99.) 

It  seems  to  us  that  to  hold  that  the  instructions  may  be  re- 
viewed on  appeal  under  the  sole  designated  ground  that  the 
verdict  is  contrary  to  law,  would  do  entirely  away  with  the 
distinct  and  separate  ground  upon  which  a  new  trial  may  be 
granted  when  the  court  has  misdirected  the  jury  in  a  matter 
of  law.  A  verdict  is  against  law.  says  Hayne  on  New  Trial 
and  Appeal,  section  99,  only  ^*' where  it  can  be  seen  that  the 
verdict  of  the  jury  was  against  the  instructions."  {^Murray 
V.  Ileinze,  17  Mont.  363.) 

There  being  nothing  left  for  review  of  which  appellant  com- 
plains, the  judgment  and  order  appealed  from  must  be  af- 
firmed. 

Affirmed. 

Pemberton,  C.  J.  and  De  Witt,  J,  concur. 
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PRIEST,  Respondent,  v.  EIDE,  et  al.,  Appellants.  JS  4^ 


[Submitted  September  ao,  1896.   Decided  December  21, 1896.] 

Law  of  thb  Cask— Former  Appeal-  ValiOUv  of  Bond.— The  decision  of  this  court  on 
a  former  appeal  that  a  bond  which  was  in  suit  for  reformation  was  yaiid  without 
reformation  when  properly  construed,  was  necessarily  an  adjudication  as  to  the 
▼alidity  of  the  bond  and  is  therefore  the  law  of  the  case  on  a  second  trial  to  recoyer 
the  amount  due  on  the  bond.    {Watson  y.  O^NeUh  14  Mont.  197.) 

iKTBREST—^c/iononfiond.— Where  a  Judgment  for  the  defendant  in  a  suit  on  a  bond 
was  reversed  on  appeal,  the  plaintiff,  upon  recovering  a  Judgment  on  the  second  trial 
is  not  entitled  tr>  interest  upon  his  claim  from  the  date  of  the  Judgment  rendered  at 
the  former  trial,  under  section  1237,  Fifth  Dlylsion,  Compiled  Statutes,  allowing  inter- 
est in  such  cases  after  ascertaining  the  balance  due,  since  the  balance  due  was  not 
as'iertained  until  the  verdict  was  rendered  at  the  second  trial. 

APTKAL-Rthearing—JL  motion  for  a  rehearing  will  not  be  granted  on  a  second  appeal 
where  the  contention  of  the  moving  party,  if  sustained,  would  require  a  reversal  of 
the  decision  on  the  former  appeal. 

Appeal  from  the  First  Judicial  District^  Lewis  and  Clarke 
County. 

Action  on  bond.  Judgment  was  rendered  for  the  plaintiff 
below  by  Blake,  J.     Affirmed. 

Statement  of  the  case  by  the  justice' delivering  the  opinion. 

This  is  a  suit  to  reform  a  bond,  and  for  judgment  therefor, 
after  reformation  thereof  has  been  decreed.  This  is  the  second 
appeal  of  the  case.  (See  Watson  v.  O^Neill  et  al.^  14  Mont. 
197. 

When  the  case  was  here  on  the  first  appeal  we  held  substan- 
tially that  if  the  bond  is  construed  in  connection  with  the 
building  contract  and  plans  and  specifications  of  the  building 
mentioned  in  the  complaint,  as  it  should  be,  as  all  of  said  in- 
struments were  contemporaneous  and  parts  of  the  same  trans- 
action, then  there  was  no  necessity  for  a  reformation  of  the 
bond;  and  that  the  bond  so  construed  was  a  valid  instrument 
upon  which  the  plaintiff  was  entitled  to  recover  the  amount 
sued  for.  We. also  held  that  under  the  foregoing  view  all  the 
allegations  in  the  complaint  referring  to  a  reformation  of  the 
bond  were  surplusage. 
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In  the  second  trial  of  the  case  below  the  court  ignored  all 
the  allegations  of  the  complaint  relating  to  the  reformation  of 
the  bond,  in  accordance  with  the  decision  of  this  court,  and 
treating  that  decision  as  the  law  of  the  case,  entered  judgment 
for  the  amount  claimed  by  plaintiff.  The  defendants  appeal 
from  the  judgment  and  order  of  the  court  denying  a  new 
trial. 

Henry  C.  Smithy  for  Appellants. 

F.  C.  Stranahan^  for  Respondent. 

Pemberton,  C.  J. — We  are  clearly  of  the  opinion  that  the 
action  of  the  trial  court  in  holding  the  decision  of  this  court 
in  Watson  v.  O^Neill^  et  al.,  supra^  to  be  the  law  of  the  case 
was  correct.  We  do  not  see  how  the  court  could  have  done 
otherwise. 

Counsel  for  the  appellants  contends  that  the  question  of  the 
validity  of  the  bond  sued  on  was  not  before  this  court  in  WcLt- 
son  V.  O^Neill^  et  al.  We  think  this  contention  cannot  be 
supported.  We  held  that  the  bond  which  was  in  suit  for 
reformation,  and  after  reformation  for  judgment  thereon,  was 
valid  without  reformation  when  properly  construed.  We 
necessarily  passed  upon,  and  had  to  pass  upon  the  validity  of 
the  bond. 

The  plaintiff  also  appeals  from  the  refusal  of  the  trial  court 
to  allow  him  interest  on  the  demand  from  the  date  of  the 
judgment  rendered  at  the  former  trial  of  the  case. 

We  think  the  view  of  the  court  was  correct.  The  statate, 
section  1237,  Fifth  Division  Compiled  Statutes,  1887,  allows 
interest  in  such  cases  as  the  one  at  bar  after  ^'ascertaining  the 
balance  due.''  The  amount,  or  ^'balance  due,"  was  only 
ascertained  when  the  verdict  was  rendered  in  favor  of  plaintiff 
at  the  second  trial  of  the  case.  , 

The  judgment  and  order  appealed  from  are  afSrmed. 

DeWitt,  J.,  concurs.     Hunt,  J.,  disqualified. 
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ON  MOTION  FOR  REHEARING. 

Per  Curiam. — As  stated  in  the  opinion  of  the  court,  this  is 
the  second  appeal  of  the  case.  In  the  first  trial  of  the  case 
the  district  court  sustained  a  demurrer  to  the  complaint. 
Thereupon  plaintiffs  dismissed  the  suit  without  prejudice  and 
commenced  another  suit  against  the  same  defendants.  On  the 
trial,  under  the  complaint  in  the  new  suit,  the  court  non-suited 
plaintiffs.  From  this  action  plaintiffs  appealed  and  this  court 
reversed  the  judgment  of  the  lower  court  and  held  that  the 
defendants  were  all  liable  on  the  bond  without  its  being  re- 
formed. The  case  went  back  for  new  trial  and  the  district 
court  followed  the  opinion  of  this  court  and  judgment  was  ac- 
cordingly rendered  against  the  defendants  for  the  amount  of 
the  bond. 

The  principal  ground  for  rehearing  is  the  contention  of  ap- 
pellants that  the  plaintiff  having  failed  to  appeal  from  the 
order  of  the  district  court  sustaining  the  defendants'  demurrer 
to  the  complaint  in  the  first  suit  on  the  ground  that  defendants 
were  not  liable  on  the  bond,  he  is  now  estopped  from  litigat- 
ing the  matter  and  that  this  court  has  no  jurisdiction  to  deter- 
mine that  matter  in  this  appeal,  and  had  no  right  so  to  do  on 
the  former  appeal. 

To  uphold  this  contention  would  be  to  grant  a  rehearing  of 
the  former  appeal  and  reverse  the  conclusion  then  reached  by 
this  court.  This  cannot  be  done,  especially  in  view  of  the 
fact  that  a  majority  of  the  justices  now  composing  this  court 
were  trial  judges  who  had  had  to  do  with  the  case  below,  and 
who  now  deem  themselves  to  be  disqualified  from  passing  upon 
the  merits  of  this  appeal,  and  only  participate  at  all  by  consent 
of  parties.  We  must  under  the  circumstances  overrule  the  pe- 
tition for  rehearing,  believing  the  law  of  the  case  to  have  been 
settled. 
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-j;— ^     SANFORD  et  al..  Respondents,  v.    EDWARDS,    Appel- 

19     5b  LANT. 
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[Submitted  December  8, 1896.    Decided  December  21, 1896.] 

8uMM0N8~5«rvtee— Jf  andatory  8fatutea.— Statutes  prescribing  the  manner  of  service 
of  summons  are  mandatory  and  must  be  strictly  pursued,  and  therefore,  a  statute 
providing  for  service  of  summons  by  reading  It  to  the  defendant  personally,  or  by 
leaving  a  copy  at  his  place  of  residence,  is  not  satisfied  by  the  delivery  of  a  copy  to 
the  defendant  personally,  and  a  Judgment  rendered  upon  such  service  is  void. 

EviDENCR— Service  of  Summons.—ln  an  action  in  the  district  court  on  a  Judgment  re 
covered  in  a  Justice  court,  parol  evidence  is  inadmissible  to  show  that  the  service  o 
the  summons  in  the  Justice  court  was  made  in  conformity  with  the  statute,  for  the 
purpose  of  authorizing  a  Judgment  in  the  district  court. 

Appeal  from  First  Jvdicial  District^  Lewis  and  Clarke 
County. 

Action  on  Judgment.  Judgment  was  rendered  for  the 
plaintiffs  below  by  Buck,  J.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

It  appears  from  the  record  and  pleadings  in  this  case  that 
on  March  4th,  1887,  plaintiffs  recovered  judgment  against  the 
defendant  before  a  justice  of  the  peace  for  the  sum  of  $298.99 
and  costs.  This  is  an  action  commenced  in  the  district  court 
to  recover  judgment  on  the  judgment  rendered  before  said 
justice  of  the  peace. 

The  complaint  in  this  case  alleges  that  by  mistake  the  name 
of  the  defendant  in  said  justice's  court  was  given  as  *'Ada" 
Edwards  instead  of  <  *  Mary  ' '  Edwards,  but  that  Mary  Ed- 
wards was  and  is  the  real  defendant  in  said  action  before  said 
justice,  and  that  summons  in  said  justice's  court  was  served 
upon  Mary  Edwards  and  judgment  rendered  against  her  as  the 
real  defendant  in  said  cause  before  said  justice. 

The  defendant  filed  a  general  demurrer  to  the  complaint* 
which  was  overruled.  The  answer  denies  the  indebtedness 
sued  for  in  the  justice's  court;  alleges  defendant's  real  name 
is  **Mary"   and  not   <*Ada"    Edwards;   that  the  summons 
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issaed  in  the  case  by  the  justice  of  the  peace  was  directed  to 
Ada  Edwards  as  defendant,  and  that  on  the  28th  day  of  Feb- 
ruary, 1887,  the  constable  served  a  copy  of  said  summons 
upon  this  defendant,  but  did  not  read  the  same  to  her. 

The  answer  sets  up  the  return  of  the  constable  which  is  as 
follows  :  <'  I  hereby  certify  that  I  received  the  within  sum- 
mons on  the  28th  day  of  f'ebruary,  1887,  and  personally 
served  the  same  on  the  28th  day  of  February,  Anno  Domini 
1887,  upon  Ada  Edwards,  being  the  defendant  named  in  said 
summons,  by  delivering  to  said  defendant  personally  in  the 
said  county  of  Lewis  and  Clarke,  a  copy  of  said  summons.^' 
Defendant  in  her  answer  alleges  that  judgment  was  rendered 
in  said  justice^ s  court  against  Ada  Edwards  on  the  4th  day  of 
March,  1887,  and  that  said  judgment  is  nuil  and  void  for  the 
reason  that  said  justice  of  the  peace  never  acquired  jurisdiction 
to  render  the  same  against  the  defendant;  that  this  defendant 
never  appeared  in  said  justice^s  court  and  that  judgment  en- 
tered therein  was  by  default  against  this  defendant  as  ''Ada 
Edwards. '^ 

The  replication  to  the  answer  alleges  that  the  constable 
served  the  summons  upon  the  defendant  by  delivering  a  copy 
thereof  to  her  at  her  place  of  residence  in  the  county  of  Lewis 
and  Clarke,  state  of  Montana,  and  alleges  on  information  and 
belief  that  it  was  delivered  to  her  at  her  place  of  residence. 
Thereafter  the  defendant  moved  the  court  for  judgment  on  the 
pleadings,  which  motion  was  overruled  by  the  court. 

The  case  was  tried  to  the  court  without  a  jury.  On  the 
trial  the  constable.  White,  was  introduced,  and  over  the  ob- 
jection of  the  defendant  was  permitted  to  testify,  and  did 
testify,  that  he  served  the  summons  issued  by  the  justice  of 
the  peace  upon  the  defendant  by  delivering  a  copy  of  it  to  her 
at  the  front  door  of  her  residence.  The  defendant  at  the  close 
of  the  plaintiff's  testimony  moved  the  court  for  a  nonsuit,  on 
the  ground  that  the  judgment  sued  on  was  void,  which  motion 
was  overruled. 

The  court  made  certain  findings  of  fact  in  favor  of  plaintiffs 
and  rendered  judgment  as  prayed  for  against  the  defendant. 
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This  appeal  is  from  the  judgment  and  from  an  order  refusing 
a  new  trial. 

Henry  C.  Smith  and  T,  J.   Walsh   for  Appellant. 

A  summons  in  a  justice  court  is  required  to  be  served  by 
reading  it  to  the  defendant.  (§  744,  Code  of  Civil  Procedure, 
subd.  4.)  '*  Where  the  statute  provides  the  form  of  service 
or  mode  of  obtaining  it,  that  mode  must  be  pursued  strictly.'" 
(Brown  on  Jurisdiction  of  Courts,  §  41,  page  110.)  Statutes 
prescribing  the  manner  of  service  are  mandatory.  (Wells  on 
Jurisdiction  of  Courts,  §  97,  page  83.)  Accordingly  it  has 
been  repeatedly  held  that  where  the  statute  required  a  copy  to 
be  delivered  and  the  oflScer  only  read  the  summons  to  the  de- 
fendant, the  service  is  void.  (Bobbins  v.  Clemmens^  41  Ohio 
St.  285;  Campau  v.  FairbankSy  1  Mich.  152;  Newlove  v. 
Woodwardy  9  Neb.  502;  Yoting  v.  Capen^  7  Mich.  287;  Orand 
Tower  v.  Schirmer,  64  111.  116;  McCoy  v.  Crawford^  9  Tex. 
353;  jSar^  V.  Gray^  3  Sumn.  339.)  The  particular  manner  of 
service  required  by  the  statute  must  appear  from  the  record  or 
a  default  judgment  is  void.  {Barney  v.  Vigoreaux^  17  Pac. 
433;  Maynardy,  McOreUish^  57  Cal.  355;  Naglee  v.  Spencer ^ 
60  Cal.  11;  Wilkinson  y.  ChUson^  36  N.  W.  836;  Mattison 
V.  Smithy  37  Wis.  333.)  A  judgment  taken  against  **Ada" 
Edwards  does  not  bind  Ma  y  Edwards.  {McGiU  v.  Weil^  10 
N.  Y.  S.  246;  Gardner  v.  Kraft,  52  How.  Pr.  499.) 

Massena  Bvllard^  for  Respondents. 

• 

Pemberton,  C.  J. — The  first  question  presented  by  this 
appeal  is  as  to  whether  the  constable's  service  of  the  summons 
issued  by  the  justice  was  void.  If  the  service  of  the  summons 
was  void,  then  it  will  not  be  disputed  that  the  judgment  of  the 
justice,  on  which  this  suit  is  brought,  was  and  is  void  also,  as 
well  as  all  proceedings  thereunder. 

Section  744,  Code  of  Civil  Procedure,  Compiled  Statutes, 
1887,  in  force  at  the  time  of  the  service  of  the  summons  in 
question,  and  which  must  govern  in  the  determination  of  the 


19  Mont.]  Samford  r.  Edwards.  59 

case,  after  prescribing  the  manner  of  service  of  summons  on 
corporations,  minors,  persoDs  of  unsound  mind,  etc.,  in  sub- 
division 4  provides  for  service  of  summons  in  cases  like  the 
one  under  discussion,  as  follows:  <<In  all  other  cases,  by 
recfiing  the  same  to  the  defendant  personally^  or  by  leaving  a 
copy  at  his  place  of  residence.''  It  is  conceded  that  in  this 
case  the  constable  did  not  read  the  summons  to  the  defendant 
perMnaUy* 

In  Brown  on  Jurisdiction,  section  41,  page  110,  it  is  said  : 
* « When  the  statute  provides  the  form  of  service  or  mode  of 
obtaining  it,  that  mode  must  be  pursued  strictly."  Statutes 
prescribing  the  manner  of  selrvice  are  mandatory,  not  direc- 
tory. (Wells  on  Jurisdiction  of  Courts,  §  97;  Freeman  on 
Judgments  (4th  Ed.)  §  125.) 

Jn  Robbing  v.  Clemmena^  41  Ohio  St.  285,  under  a  statute 
requiring  service  to  be  made  by  delivering  a  copy,  service  was 
made  by  reading  the  summons  to  the  defendant;  the  court  held 
the  service  void,  and  that  a  judgment  rendered  on  such  service 
could  be  attacked  collaterally. 

In  Neu)lave  v.  Woodward^  9  Neb.  502,  the  court  held  that 
<<  a  summons  must  be  served  upon  a  defendant  in  the  mode 
provided  by  the  statute,  in  order  to  give  the  court  jurisdiction, 
unless  the  defendant  by  an  appearance  waive  the  defect."  To 
the  same  effect  see  Oampau  v.  Fa^rbanksy  1  Mich.  152;  Ytmng 
V.  Capen^  7  Mich.  287. 

In  Grattd  Tower  v.  Schirmer^  64  111.  116,  the  court  says : 
^<The  ofScer  making  the  service  was  bound  to  pursue  the  re- 
quirements of  the  statute.  He  is  not  invested  with  power  to 
substitute  another  and  different  mode  from  that  pointed  out  in 
the  statute."  See,  also,  McCoy  v.  Crawford^  9  Tex.  353; 
Hart  V.  Grray^  3  Sumn.  339;  Mattuon  v.  Smithy  37  Wis. 
333. 

In  fact  the  authorities,  if  not  absolutely  uniform  upon  this 
question,  seem  to  largely  and  strongly  support  the  view  that 
such  service  as  we  are  here  discussing  is  void,  and  that  the 
judgment  rendered  thereon  is  necessarily  void  also.  We,  at 
least,  have  been  shown  no  authority  to  the  contrary  by  coun- 
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sel  for  respondent,  nor  has  our  attention  in  any  manner  been 
called  to  any  such  authority. 

We  are,  therefore,  of  the  opinion  that  the  constable^s  serv- 
ice of  the  summons  issued  by  the  justice  was  void,  and  gave 
the  justice  no  jurisdiction  of  the  defendant. 

The  court  permitted  the  constable  to  testify  in  this  case  that 
he  served  the  summons  issued  by  the  justice  upon  the  defend- 
ant by  delivering  a  copy  thereof  to  her  personally  at  the  door 
of  her  residence.  This  is  assigned  as  error.  We  think  the 
action  of  the  court  was  erroneous.  The  constable  might,  we 
think,  have  amended  his  return  to  show  service  in  compliance 
with  the  requirements  of  the  statute — if  the  facts  warranted 
such  amendment — in  the  justice  court,  where  the  original  pro- 
ceedings and  judgment  were  had  and  entered.  But  in  this 
suit,  commenced  in  the  district  court,  we  do  not  think  it  was 
permissible  to  prove  or  show  the  manner  of  service  in  the 
justice's  court  by  parol  testimony.  This  parol  offer  of 
evidence  was  not  an  offer  or  effort  to  amend  a  return  to  con- 
form to  the  facts,  so  as  to  show  service  in  conformity  with  the 
statute — if  such  amendment  could  have  been  made  in  the  dis- 
trict court.  It  was  an  attempt  in  one  case  and  court  to  show 
by  parol  evidence  that  such  service  of  summons  was  had  on  a 
defendant  in  another  case  and  court  as  would  authorize  such 
other  court  to  render  the  judgment  in  controversy.  We  think 
the  admission  of  parol  evidence  to  establish  such  fact  wai 
error.  (§  77  Code  of  Civil  Procedure,  Compiled  Statutes, 
1887;  Settlemeier  v.  Sullivan,  97  U.  S.  444;  Botsford  v. 
(/ConnoTy  57  111.  78;  Wellington  v.  Oale,  13  Mass.  483; 
JUiller  V.  JHi^,  64  N.  W.  232;  Broum  v.  Gaston  1  Mont. 
57;  Dya%\,  Keaton,  3  Mont.  495;  Sawytr  v.  Robertson,  11 
Mont.  416.) 

We  regard  this  question  as  settled  by  the  great  weight  of 
authority  in  accordance  with  the  foregoing  view.  If  there  are 
respectable  authorities  to  the  contrary,  our  attention  has  not 
been  called  to  them. 

Counsel  for  appellant  concedes  that  the  question  of  suing 
the   defendant   by  a  wrong  christian   name   in  the  justice's 
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court  is  unimportant,  and  of  itself  would  be  unavailing  on  this 
appeal. 

The  judgment  and  order  appealed  from  are  reversed. 


Reversed. 


De  Witt,  J.,  concurs.     Hunt,  J.,  disqualified. 


PALMER,  Appellant,  v.  THE   CITY    OF   HELENA,   et 
AL.,  Respondents. 

[Submitted  December  16, 1896.    Decided  December  21, 1896.] 

Municipal  GoRPOBATiOKS-CofuiMtufiofMilX/imitqf  Jiulebfednfaa— Icnianceo/  Bnndi. 
—The  funding  by  a  city  of  an  existing  Indebtedness  by  the  Issuance  of  bonds  does  not 
create  a  new  or  additional  Indebtedness  within  section  6.  Article  XIII  of  the  Consti- 
tution, limiting  the  indeb.Mness  which  may  be  incurred  by  a  city,  but  merely  chanj^es 
the  form  of  the  liability.    iHotchkUs  v.  Marion,  12  Mont.  218,  followed.) 

SAMK—iJanM.— Where  the  assessment  of  a  city  for  a  given  year  is  the  basis  for  calculat- 
ing the  three  per  cent,  indebtedness  which  the  city  may  Incur  under  the  constitu- 
tional limitation,  and  the  whole  bonded  indebtedness  is  less  than  three  per  cent,  of 
the  assessment  for  such  year,  outstHDding  warrants  issued  for  Indebtedness  incurred 
under  the  assessment  of  that  year  may  be  Uiwf  uUy  funded  by  the  issuance  of  bonds 
to  an  amount  equal  to  the  difference  between  the  debt  and  three  per  cent,  of  the  as. 
sessment. 

&AMm— Same— Constructing  Sewerage  8y8t«m.— Section  6,  Article  XIII  of  the  constitu- 
tion and  section  4800  of  the  Political  Code,  forbidding  the  creation  by  a  city  of  an  In- 
debtedness greater  than  three  per  cent,  of  the  assessed  value  of  property  within  its 
limits,  unless  the  creation  thereof  is  necessary  and  authorized  by  a  vote  of  the  tax- 
payers, for  the  purpose  of  constructing  a  sewer  or  water  system,  prohibits  the  crea- 
tion of  an  indebtedness  beyond  the  three  per  cent,  limit  for  such  purposes  by  a  city 
which  had  its  sewerage  system  at  the  time  of  the  adoption  of  the  constitution. 

Appeal  from  First  Judicial  District^  Lewis  and  Clarke 
County, 

Injunction  to  restrain  issuance  and  sale  of  city  bqnds. 
Judgment  was  rendered  for  defendants  below  by  Blake,  J. 
Reversed. 
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Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  and  appellant  is  a  resident  and  taxpayer  of  the 
city  of  Helena.  The  defendants  are  the .  city  of  Helena,  the 
mayor,  aldermen,  treasurer  and  the  city  attorney  of  said  city. 
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This  action  is  prosecuted  by  the  plaintiff  as  a  taxpayer  to  re- 
strain the  defendant  city  and  its  ofSoers  from  issuing,  nego- 
tiating and  selling  certain  bonds  described  in  the  complaint, 
which  it  is  alleged  that  said  city  proposes  to  issue,  negotiate 
and  sell  for  the  purpose  of  refunding  certain  other  bonds  de- 
nominated <<sewer  bonds/'  and  for  the  purpose  of  funding  a 
large  amount  of  outstanding  warrants  heretofore  issued  by 
said  city.  It  is  alleged  in  the  complaint  that  the  indebtedness 
which  would  be  created  by  issuing,  negotiating  and  selling 
such  bonds  will  be  in  excess  of  the  limit  prescribed  by  the 
provisions  of  Article  XIII,  section  6,  of  the  State  Constitu- 
tion. The  complaint  alleges  that  on  July  9th,  1895,  a  reso- 
lution was  introduced  in  the  city  council  of  said  city  and 
passed  to  call  an  election  to  submit  to  the  electors  the  question 
of  declaring  {280, 000  sewer  bonds  outside  of  the  constitu- 
tional limitation;  that  in  pursuance  thereof  an  election  was 
held  and  a  majority  of  the  electors  of  said  city  voted  in  lavor 
of  declaring  the  bonds  outside  of  the  constitutional  limitation. 
It  is  also  alleged  that  on  the  13th  day  of  August,  1895,  the 
city  council  of  said  city  passed  a  resolution  to  call  an  election 
for  the  purpose  of  submitting  to  the  voters  the  question  of  is- 
suing bonds  to  refund  and  fund  the  bonds  and  warrants  men- 
tioned in  the  complaint;  that  said  election  was  held  and  a 
majority  of  the  voters  of  the  city  voted  in  favor  of  the  issuing 
of  such  bonds;  that  afterwards  ordinances  were  passed  by  the 
city  council  of  said  city  directing  the  bonds  to  be  issued  and 
sold  to  the  highest  bidder;  that  the  city  council  of  said  city 
advertised  lor  bids  for  the  bonds,  and  on  the  29th  day  of 
February,  1896,  sold  the  bonds  to  one  George  F.  Cope.  The 
plaintiff  alleges,  in  substance,  that  at  the  time  of  the  passing 
of  haid  resolutions  and  ordinances  by  the  city  council  of  said 
city,  and  the  election  held  thereunder  for  the  purposes  already 
stated,  the  debt  of  said  city,  already  incurred  and  existing, 
exceeded  the  amount  of  the  indebtedness  which  the  city  was 
pel  mitted  to  incur  under  the  provisions  of  Article  XIII,  sec 
tion  6,  of  the  Constitution  of  the  State;  that  the  amount  of 
warrants  then  outstanding,  exclusive  of  interest,   was  |i366,  - 
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811.35;  that  the  amount  of  bonds  outstanding  at  that  date  was 
$391,500,  making  a  total  indebtedness  of  bonds  and  warrants, 
exclusive  of  interest,  in  the  sum  of  $760,311.35;  that  the  as- 
sessed valuation  of  the  city  for  the  year  1895  was  $13, 943, 637; 
that  the  resolutions  and  ordinances  passed  by  the  city  council 
of  said  city  were  absolutely  null  and  void,  because  in  violation 
of  the  provisions  of  the  section  of  the  constitution  above  re- 
ferred to,  and  that  the  election  held  under  and  in  pursuance 
of  said  resolutions  and  ordinances,  were  also  ineffectual  and 
void  for  the  same  reason. 

The  defendants  in  their  answer  claim  that  $161,500  of  the 
bonds  mentioned  in  the  complaint  are  bonds  which  the  rAty  is 
seeking  to  refund  at  a  lower  rate  of  interest  than  said  bonds 
are  now  drawing,  and  claim  that  the  city  has  power  and 
authority  to  refund  said  bonds  under  section  4800,  subdivision 
64,  of  the  Political  Code;  and  claim  also  that  the  refunding  of 
said  bonds  is  not  the  creation  of  a  new  indebtedness.  The  de- 
fendants further  contend  that  without  reference  to  the  ques- 
tion of  the  city's  undertaking  to  place  the  sewer  bonds  outside 
of  the  ordinary  three  per  cent,  limit  fixed  by  the  constitution, 
the  city  is  entitled  to  issue  bonds  to  the  amount  of  $168,204 
for  any  indebtedness  that  was  existing  on  the  12th  day  of 
September,  1893,  provided  such  indebtedness  still  remains 
unpaid.  The  defendants  allege  that  on  the  12th  day  of  Sep- 
tember, 1893,  there  were  outstanding  warrants,  that  still  re- 
main unpaid,  to  the  amount  of  $145,171.  This  is  not  disputed 
by  the  plaintiff.  The  defendants  further  allege,  and  which  is 
not  disputed  by  the  plaintiff,  that  the  assessment  of  the  city  of 
Helena  for  the  year  1892,  and  which  remained  the  basis  for 
calculating  the  limit  of  indebtedness  until  September,  1893, 
was  $18,656,828,  and  that  three  per  cent,  of  this  amount  is 
$559,704,  and  that  the  city  was,  therefore,  authorized  to 
incur  an  indebtedness  for  ordinary  purposes  on  the  12th  day 
of  September,  1893,  to  the  amount  of  $559,704,  from  which 
said  sum,  they  claim,  if  the  bonded  indebtedness  of  $391,500 
is  deducted,  it  will  leave  the  sum  of  $168,204,  and  for  which 
last  sum  the  city  is  authorized  to  issue  its  bonds  for  the  pur- 
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pofe  of  funding  said  debt  without  infringing  upon  said  con- 
stitutional limitation.  The  defendants  claim  that  in  any  event, 
and  without  infringing  upon  the  constitutional  provision  in- 
voked by  the  plaintiff  in  thi^  case,  the  city  of  Helena  may 
issue  refunding  bonds  to  the  amount  of  1161,500  to  take  up 
the  old  bonds,  and  $168,204  for  the  purpose  of  funding  the 
warrant  indebtedness  of  the  city,  with  the  accrued  interest 
due  on  said  bonds  and  warrants.  Defendants  deny  that  the 
resolutions  and  ordinances  of  the  city  council  of  said  city,  and 
the  elections  held  thereunder  were  ineffectual  and  void,  and 
claim  that  the  city  had  the  right  by  such  ordinances  and  elec- 
tions to  declare  the  $280,000  sewer  bonds  outside  of  the  three 
per  cent,  limitation  of  indebtedness  prescribed  by  the  consti- 
tutional provision  mentioned  and  invoked  by  plaintiff. 

The  district  court  rendered  judgment  on  the  pleadings  in 
favor  of  defendants,  and  dismissed  plaintiff^  s  complaint.  From 
this  judgment  the  plaintiff  appeals. 

Walsh  cfe  Neijoman^  for  Appellant. 

Mdssena  Bullard^  for  Respondents. 

Pemberton,  C.  J. — The  first  question  presented  by  this 
appeal  is  as  to  whether  the  issuing  and  sale  of  new  bonds  in 
the  sum  of  $161,600  by  the  city  for  the  purpose  of  refunding 
a  like  amount  of  old  bonds  of  the  city,  creates  a  new  debt. 
The  only  objection  urged  by  appellant  to  such  proposed  ac- 
tion by  the  city  is  that  an  additional  debt  will  be  created 
thereby. 

This  court,  in  HotctJcisa  v.  Marion  et  al,  12  Mont.  218, 
held  that  the  funding  of  an  existing  indebtedness  by  the  is- 
suance of  bonds  did  not  create  a  new  or  additional  indebted- 
ness, but  that  the  form  of  the  liability  of  a  county  was  only 
changed  thereby.  In  that  case  this  question  is  fully  discussed, 
and,  we  think,  the  proper  conclusion  reached.  We  think  that 
case  is  decisive  of  the  question  raised  here. 

The  respondents  contend  that  in  any  view  of  the  case  the 
city  can  issue  bonds  in  the  sum  of  $168,204,  for  the  purpose 
of  funding  a  like  amount  of  city  warrants  now  outstanding. 
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It  is  conceded  that  the  asseBsment  of  the  city  of  Helena  for 
the  year  1892,  and  which  remained  the  basis  for  calculating 
the  amount  of  indebtedness  the  city  might  incur  under  the 
constitution  until  September,  1893,  was  118,656,828;  that 
three  per  cent,  of  this  is  1559,704;  that  the  city  was  author- 
ized to  incur  an  indebtedness  to  that  amount  for  ordinary  pur> 
poses  on  September  12th,  1893;  that  if  the  whole  bonded  in- 
debtedness of  the  city,  to-wit:  $391,500  be  deducted  from 
said  sum  it  would  leave  the  sum  of  $168,204,  evidenced  in 
this  case  by  warrants,  which  the  city  could  legally  fund  by 
issuing  bonds  therefor.  It  is  also  conceded  that  on  the  12th 
day  of  September,  1893,  there  were  outstanding  warrants  of 
the  city — which  still  remain  unpaid — to  the  amount  of 
$145,181. 

Upon  this  showing  and  these  concessions,  we  think  the  city 
may  lawfully  fund  the  warrants  of  the  city  by  issuing  its 
bonds  to  the  amoimt  of  $168,204,  provided  said  warrants  were 
issued  for  indebtedness  incurred  under  the  assessment  of  1 892, 
if  warrants  to  that  amount  remain  now  unpaid.  This  is  in 
accordance  with  the  views  expressed  in  lIotcAktss  v.  Marion, 
&upra.  These  warrants  remaining  unpaid  should  be  funded 
according  to  the  date  of  their  issue. 

Tbe  important  question  that  arises  on  this  appeal  is  as  to 
the  authority  of  the  city  by  ordinance  and  vote  of  the  elec- 
tors, at  an  election  held  under  such  ordinance,  to  take  the 
sewer  bonds  mentioned  in  the  pleadings,  out  of  the  three  per 
cent,  limit  of  indebtedness  for  ordinary  expenses  prescribed 
by  the  constitution,  and  place  the  indebtedness  evidenced  by 
such  bonds,  under  the  larger  limit  allowed  by  the  constitution 
for  sewer  and  water  systems,  and  which  larger  limit  is  tixed 
by  section  4800,  in  subdivision  64  thereof.  Political  Code,  at 
ten  per  cent,  of  the  assessed  valuation  of  property,  as  the 
maximum  amount  of  indebtedness  the  city  can  incur  for  f uch 
sewer  and  water  systems,  when  the  same  shall  be  necessary  to 
construct  such  system  or  systems,  and  after  the  same  shall  be 
authorized  by  vote  of  the  people. 

Section  6,  Article  XIII  of  the  constitution  reads  as  follows  : 
Vol.  xix-5 
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*<No  city,  town,  township  or  school  district  shall  be  al- 
lowed to  become  indebted  in  any  manner  or  for  any  purpose 
to  an  amount  including  existing  indebtedness,  in  the  aggre- 
gate exceeding  three  per  centum  of  the  value  of  the  taxable 
property  therein,  to  be  ascertained  by  the  last  assessment  for 
the  state  and  county  taxes  previous  to  the  incurring  of  such 
indebtedness,  and  all  bonds  or  obligations  in  excess  of  such 
amount  by  or  on  behalf  of  such  city,  town,  township  or  school 
district  shall  be  void  :  Provided,  however,  that  the  legisla- 
tive assembly  may  extend  the  limit  mentioned  in  this  section, 
by  authorizing  municipal  corporations  to  submit  the  question 
to  a  vote  of  the  tax-payers  affected  thereby,  when  such  in- 
crease is  necessary  to  construct  a  sewerage  system  or  to  pro- 
cure a  supply  of  water  for  such  municipality  which  shall  own 
and  control  said  water  supply  and  devote  the  revenues  derived 
therefrom  to  the  payment  of  the  debt." 

That  part  of  subdivision  64,  section  4800  of  the  Political 
Code,  pertinent  to  this  question,  is  as  follows  : 

<' That  an  additional  indebtedness  may  be  incurred,  when 
necessary,  to  construct  a  sewerage  system.  *  *  *  The 
additional  indebtedness  authorized,  including  all  indebtedness 
heretofore  contracted,  which  is  unpaid  or  outstanding,  for  the 
construction  of  a  sewerage  system,  shall  not  exceed  ten  per 
centum  over  and  above  the  three  per  centum  heretofore  re- 
ferred to  of  the  total  assessed  valuation  of  the  taxable  prop- 
perty  of  the  city,  as  ascertained  by  the  last  assessment  for 
state  and  county  taxes;  and  provided  further,  that  the  above 
limit  of  ten  per  centum  shall  not  be  extended  unless  the  ques- 
tion shall  have  been  submitted  to  a  vote  of  the  taxpayers  af- 
fected thereby  and  carried  in  the  affirmative  by  a  vote  of  a 
majority  of  said  taxpayers  who  vote  at  such  election." 

It  will  be  observed  that  the  section  of  the  code  quoted  above 
is  in  harmony  with  the  constitutional  provision  involved.  The 
creation  of  an  indebtedness  greater  than  three  per  cent,  of  the 
assessed  value  of  property  within  the  limits  is  absolutely  for- 
bidden to  the  city  by  the  constitution  and  the  statute,  unless 
the  creation  thereof  is  necessary^  and  is  authorized  by  a  vote 
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of  the  electors,  for  the  parpose  of  constructing  a  sewer  or 
water  system.  It  is  conceded  that  at  the  time  the  ordinance 
ordering  an  election  was  passed  by  the  city,  and  when  the 
election  was  held  thereunder  to  declare  the  sewer  bonds  out  of 
the  three  per  cent,  limit  and  into  the  ten  per  cent,  limit, 
allowed  by  law  for  sewer  and  water  systems,  that  the  city  of 
Helena  had  already  constructed  her  sewer  system.  In  fact 
her  sewer  system  was  constructed  prior  to  the  adoption  of  the 
constitution  and  the-  enactment  of  the  provision  of  the  code 
thereunder.  The  bonds  in  question  were  issued  under  laws 
passed  by  the  territorial  legislature.  These  laws  and  the  va- 
lidity of  the  bonds  are  not  questioned.  The  defendants  con- 
tend that,  as  cities  which  bad  no  sewer  systems  when  the  con- 
stitution was  adopted,  might  take  advantage  and  get  the  bene- 
fit of  its  provisions  by  declaring  its  sewer  bonds  out  of  the 
three  per  cent,  limit  fixed  by  the  constitution  for  ordinary  ex- 
penses, by  proceeding  in  the  manner  that  the  city  of  Helena 
has  undertaken  to  proceed,  it  would  be  a  manifest  injustice  to 
deny  to  cities  that  had  a  sewer  system  before  the  adoption  of 
the  constitution,  the  right  to  so  place,  distribute  and  dispose 
of  their  indebtedness.  But  under  the  constitution  and  the 
statutes  enacted  thereunder,  before  any  city  can  .create  a  debt 
in  excess  of  three  per  cent,  of  the  value  of  the  taxable  prop- 
erty therein,  it  must  be  necessary  to  do  so  for  the  purpose  of 
constructing  a  **  sewerage  system  or  to  secure  a  supply  of 
water  for  such  municipality." 

Was  it  necessary  in  order  to  secure  a  sewerage  system  or 
supply  of  water  for  the  city  by  ordinance  and  vote  of  the  peo- 
ple to  take  these  sewer  bonds  out  of  the  three  per  cent,  limit 
and  place  them  in  the  ten  per  cent,  limit,  at  the  time  the  at- 
tempt to  do  so  was  made  as  shown  in  the  statement  ?  We 
think  not.  It  could  not  be  necessary,  for  the  city  had  its 
sewer  system  at  the  time.  Suppose,  as  suggested  by  counsel 
for  appellant  in  the  argument  of  the  case,  that  a  city  which 
had  constructed  its  sewer  system  since  the  adoption  of  the 
constitution,  and  had  paid  for  it  out  of  its  general  fund,  should 
undertake  to  vote  and  place  the  amount  of  the  cost  of  its  con- 
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struction  out  of  the  three  per  per  cent,  limit  and  into  the  ten 
per  cent.  limit  permitted  under  circumstances  shown  above, 
would  it  be  contended  that  such  action  would  be  warranted, 
either  by  the  constitution  or  provision  of  the  code  cited  above  { 
We  think  not.  There  would  clearly,  in  such  case,  be  no  neces- 
sity that  would  authorize  such  action.  The  constitution,  we 
think,  is  prospective  in  its  terms  and  purposes.  If  this  view 
acts  harshly  upon  the  city  of  Helena  in  this  instance,  we  can- 
not help  it,  however  much  we  may  regret  it.  We  must  con- 
strue the  constitution  and  laws  as  we  find  them.  We  have  no 
power  or  disposition  to  legislate  in  this  matter.  We  have  so 
far  contended  for  and  held  to  a  strict  construction  of  the  funda- 
mental law  of  the  state.  We  believe  it  to  be  right,  and  for 
the  best  interest  of  the  people  to  strictly  construe  the  consti- 
tution. We  cannot  consent  to  such  a  loose  and  liberal  con- 
struction of  that  sacred  instrument  as  shall  in  effect  abrogate 
its  provisions  and  thereby  endanger  the  guarantees  of  life, 
liberty  and  property  which  the  framers  thereof  sought  to  se- 
cure to  the  people.  (State  v.  Botwitt^  15  Mont.  29;  State  v. 
looker^  15  Mont.  8;  State  y.  Mitchell^  17  Mont.  67;  State  v. 
Cainp  Sing,  18  Mont.  128.)  In  State  v.  Camp  Sing,  we 
said : 

* « And  in  tlie  matter  before  us  it  is  better  that  we  suffer  all 
the  inconveniences  of  a  present  loss  of  revenue  than  that  we 
let  go  of  the  constitution  for  the  sake  of  relief  from  temporary 
distresses.  The  argument  of  ah  inconvenienti  must  be  ex- 
cluded from  all  control  over  the  decision. "  The  provisions  of 
the  constitution  are  mandatory  and  prohibitory,  unless  by  ex- 
press words  they  are  declared  to  be  otherwise.  (§  29,  Article 
III  of  the  Constitution. ) 

We  are,  therefore,  of  the  opinion  that  the  city  cannot  now 
place  the  sewer  bonds  involved  in  the  ten  per  cent,  limit 
as  it  has  sought  to  do,  and  that  its  attempt  to  do  so  is  void. 

The  cause  is  remanded  to  the  district  court  with  instruc- 
tions to  enter  judgment  in  accordance  with  the  views  herein 
expressed.     Remittitur  forthwith. 

Db  Witt  and  Hunt,  JJ.,  concur 
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19     OP 

WILSON,  ET  AL.,  Respondents,  v,  HARRIS  et  al.,  Ap- 
pellants. 

[Submitted  December  7, 1806.    Decided  JaDuary  2. 1897.] 
.  APPBAir-DftHded  Courf.— On  appeal  a  divided  court  afllnns  the  judgment. 

Appeal  from  First  Jvdidal  Districty  Lewis  cmd  Clarke 
County. 

Creditor's  bill  to  set  aside  an  assignment  for  benefit  of 
creditors.  Judgment  was  rendered  for  the  plaintiffs  below  by 
Buck,  J.     AflSrmed. 

Thomas  C  Bach  and  H.  G.  Mclntire,  for  Appellants. 

Mc  Connelly  Clayherg  cfe  Chinn^  for  Respondents. 

Per  Curiam. — The  case  was  argued  on  December  7th,  1896, 
before  Mr.  Chief  Justice  Pemberton  and  Mr.  Justice  De  Witt, 
Mr.  Justice  Hunt  deeming  himself  disqualified.  From  that 
day  until  now — January  2d,  1897 — the  case  has  had  the 
earnest  consideration  of  the  justices  who  heard  it.  There  are 
several  important  questions  of  law  in  the  case,  but  the  great- 
est difSculty  arises  in  the  interpretation  and  construction  of 
the  facts  and  the  application  of  the  law  thereto.  Upon  some 
of  the  questions  involved  we  are  wholly  in  accord;  for  example 
as  to  finding  Y  by  the  court;  while  the  finding  does  not  so 
state,  it  suggests  a  participation  by  H.  L.  Frank  in  some  fraud 
in  a  sale  by  the  assignee  to  him.  It  is  expressly  found  that 
the  assignee  acted  in  good  faith,  and  we  do  not  think  that  the 
facts  as  presented  to  us  warrant  any  different  conclusion  as  to 
Frank.  There  are  also  other  matters  in  which  we  agree,  some 
of  which  are  material  and  others  of  which  are  unimportant; 
but  there  are  other  questions  which  are  material  and  neces- 
sary to  the  afi[irmance  or  reversal  of  the  judgment  upon  which 
we  do  not  agree,    and  upon  which,  after  three  weeks  consid- 
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eration,  we  find  that  we  are  not  at  all  able  to  agree.  The 
personnel  of  this  court  changes  on  day  after  to-morrow.  At 
that  time  there  will  be  two  justices  who  will  be  disqualified  to 
sit  upon  a  re-argument,  if  one  were  ordered.  The  case  could 
therefore  not  be  heard  at  all  after  to-day.  These  circum- 
stances, therefore,  compel  a  decision  to  be  made  to-day  and 
must  result  in  an  affirmance  of  the  judgment  and  order  ap- 
pealed from  on  account  of  the  disagreement  of  the  justices  who 
heard  the  case,  which  is  accordingly  done. 
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«?!  SLOAN  ET  AL.,  Appellants,    v,    GLANCY,    Respondent. 

[Submitted  NoTomber  17, 1896.    Decided  January  2, 1897.] 

Watbb  Bights— Deed9—^]:>puftenancM.— a  conveyaDce  of  bind,  with  the  appurte- 
nances, conveys  tlie  Rrantor's  Interest  in  a  ditch  passing  through  the  land  which  had 
been  constructed  under  an  agreement  with  the  owner  of  the  water  right,  without  pro- 
ceedings in  eminent  domain,  whereby  he  should  be  permitted  to  construct  tbe  ditch 
without  payment  of  damages  In  consideration  of  the  use  by  the  grantor  of  sufficient 
of  the  water  to  irrigate  his  land  below  the  ditch,  and  which  was  necessary  to  its 
cultivation,  altliough  such  right  to  the  use  of  the  water  was  not  described  In  express 
terms  in  the  deed.  (Tuclcer  v.  Jone»^  8  Mont.  226;  SwuUand  t.  Olsen,  11  Mont.  27,  fol- 
lowed.) 

Samb— jibandonment.— In  the  absence  of  evidence  of  an  intention  to  relinquish,  the  mere 
non-user  of  a  water  right  Is  not  an  abandonment.  {8mUh  v.  Hopt  Minima  Co.,  18 
Mont.  432,  followed.) 

APPRAL—Findfngs.— Omission  of  the  court  to  make  findings  upon  an  immaterial  Issue  is 
not  an  error  of  which  the  appellants  can  complain  where  the  evidence  on  the  Issue 
was  meager  and  the  court  offered  to  permit  them  tolniroduce  further  testimony  upon 
tbe  point  before  adopting  the  findings  of  the  Jury,  which  offer  was  refused. 

Appeal  from  Tenth  Judicial  District^  Fergvs  County, 

Injunction  to  restrain  diversion  of  water.  Decree  for  de- 
fendant was  entered  by  Du  Bose,  J.     AflSrmed.' 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Suit  by  plaintiffs  against  the  defendant  to  enjoin  him  from 
interfering  with  the  plaintiffs'  use  and  enjoyment  of  the  waters 
of  an  irrigating  ditch  described  in  the  complaint  and  situated 
in  Fergus  county.     The  plaintiffs  have  been  in  possession  of 
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certain  agricultural  lands  in  Fergus  county  for  years  prior 
to  the  commencement  of  this  suit.  In  1884  the  plaintiff  Cul- 
nan  and  one  Howell,  the  grantors  of  plaintiffs  B.  McDonnell 
and  T.  McDonnell,  appropriated  a  thousand  inches  of  the 
waters  of  Big  Spring  Creek.  The  plaintiffs  allege  that  this 
appropriation  was  by  means  of  a  ditch  which  tapped  Big 
Spring  Creek,  and  that  the  plaintiffs  B.  and  T.  McDonnell,  as 
grantees  of  Howell,  now  own  said  Howell's  interest  in  said 
ditch  and  water.  It  is  next  alleged  that  about  May  31,  1890, 
the  plaintiffs  Sloan,  Culnan,  Clegg.  E.  McDonnell,  B.  Mc- 
Donnell and  T.  McDonnell  appropriated  an  additional  fifteen 
hundred  inches  of  the  waters  of  said  stream  by  means  of  en- 
larging the  ditch  first  above  described,  and  that  plaintiffs  have 
used  the  waters  flowing  through  the  above  mentioned  ditch 
until  interfered  with  by  the  defendant;  that  about  August, 
1892,  and  since  then  defendant  has  deprived  the  plaintiffs  of 
the  use  of  the  waters  aforesaid  and  caused  them  injury  and 
damage. 

The  defendant  denied  that  Sloan,  one  of  the  plaintiffs,  was 
one  of  the  original  appropriators  of  the  water  first  mentioned 
in  the  complaint,  or  that  Howell  was  the  grantor  of  plaintiff 
Ed  McDonnell,  or  that  Ed  McDonnell  has  any  interest  in  the 
said  ditch  as  grantee  of  Howell.  He  also  denied  the  alleged 
appropriation  of  May  31,  1890,  of  an  additional  fifteen  hun- 
dred inches  of  water;  denied  the  capacity  of  the  ditch  con- 
structed to  be  suflScient  to  convey  twenty-five  hundred  inches 
of  water,  or  any  greater  amount  than  one  thousand  inches; 
denied  any  wrongful  diversion  on  his  part  or  any  damage 
through  any  action  of  his  to  the  plaintiffs  or  any  of  them. 
The  defendant  aflBirmatively  set  forth  that  he  and  his  grantors 
owned  a  certain  piece  of  agricultural  ground  adjacent  to  Big 
Spring  Creek,  and  that  fifty  acres  of  his  lands  lie  upon  the 
northerly  side  of  the  creek  between  the  creek  and  the  ditch 
of  plaintiffs  and  below  the  ditch;  that  the  plaintiffs  Culnan, 
Clegg  and  McDonnell;  together  with  John  W.  Howell  ap- 
propriated certain  waters  of  Big  Spring  Creek  by  means  of 
that  certain  ditch  described  in  the  complaint;  that  at  the  time 
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of  such  diversion  and  appropriation  one  Joel  A.  Harris,  de- 
fendant's grantor,  owned  and  was  in  possession  of  the  ground 
now  owned  by  defendant;  that  the  plaintiffs'  said  ditch  is  con- 
structed across  the  lands  owned  by  this  defendant  and  form- 
erly owned  by  said  Harris;  that  at  the  time  of  the  appropria- 
tion of  the  water  in  1884,  and  before  the  construction  of  the 
ditch  by  plaintiffs  across  the  lands  of  the  defendant,  and  in 
consideration  of  their  being  allowed  to  construct  and  maintain 
the  said  ditch  across  the  said  lands,  the  plaintiffs  Culnan, 
Clegg  and  Ed  McDonnell  and  Howell,  the  grantor  of  said 
plaintiffs  B.  and  T.  McDonnell,  agreed  with  said  Harris,  de- 
fendant's grantor,  that  Harris  should  have  such  an  interest  in 
the  said  ditch  and  the  waters  therein  as  might  be  necessary  to 
irrigate  that  portion  of  defendant's  lands  lying  between  the 
said  ditch  and  the  said  Big  Spring  Creek — about  50  acres  more 
or  less; — that  in  pursuance  of  said  agreement  the  said  plaint- 
iffs and  the  said  Howell  entered  upon  the  construction,  and 
completed  the  said  ditch  over  and  across  the  said  lands  of  this 
defendant;  that  afterwards,  in  1886,  the  defendant  bought 
from  the  said  Harris  all  his  right,  title  and  interest  in  and  to 
the  above  mentioned  lands,  together  with  the  appurtenances, 
and  the  same  were  conveyed  to  the  defendant  by  deed  in  writ- 
ing. The  defendant  alleges  that  at  the  time  of  the  purchase 
the  plaintiffs  Culnan,  Clegg,  Ed  McDonnell  and  Howell 
promised  to  convey  to  the  defendant  such  interest  in  the  ditch 
and  the  right  to  the  use  in  the  waters  therein  as  might  be 
necessary  to  irrigate  the  50  acres  of  ground  before  mentioned; 
that  in  1887,  the  defendant  took  possession  of  the  lands  so 
purchased  by  him  and  commenced  to  use  the  waters  in  the 
ditch,  and  has  used  the  same  every  year  since,  and  for  more 
than  five  years  has  been  in  quiet  and  peaceable  possession  of 
as  much  of  the  water  as  was  necessary  to  successfully  irrigate 
his  50  acres  of  ground.  Defendant  prayed  for  a  decree  ad- 
judging him  to  be  entitled  to  the  use  of  75  inches  of  wate? 
flowing  in  the  plaintiffs'  said  ditch,  and  that  plaintiff  be  en- 
joined from  interfering  with  his  right  to  the  use  of  the  same. 
The  replication  denied  all  the  new  matter  set  up  in  the  an- 
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8wer.  Special  issues  were  submitted  to  the  jury.  The  jury 
found  that  Culnan  and  Howell  appropriated  certain  of  the 
waters  of  Big  Spring  Creek  in  1S84,  but  that  the  appropria- 
tion did  not  amount  to  one  thousand  inches.  It  was  also 
found  that  the  plaintiffs,  in  May,  1890,  made  an  additional  ap- 
propriation by  enlargement  of  the  original  ditch  of  Culnan 
and  Howell,  but  that  this  appropriation  did  not  amount  to 
fifteen  hundred  inches.  They  found  that  defendant  diverted 
the  water  from  the  plaintiffs'  ditch  in  August,  1892,  and 
thereafter,  but  that  there  were  no  damages  done.  In  answer 
to  the  question  submitted  whether  Culnan,  Clegg,  Ed  McDon- 
nell and  Howell  made  an  agreement  with  Harris  in  1884,  by 
the  terms  of  whicli  agreement  Harris  permitted  the  above 
named  parties  to  construct  a  ditch  across  the  land  of  Harris  in 
consideration  that  Harris  should  have  the  use  of  sufficient 
water  to  irrigate  the  land  below  the  ditch,  the  jury  replied 
<^  Yes,^'  that  there  was  such  an  agreement  made  with  Thomas 
Culnan  under  which  Harris  was  entitled  to  37^  inches  of 
water.  They  found  against  the  defendant  upon  the  issue  of 
adverse  possession. 

Thereafter  the  court  adopted  the  findings  of  the  jury,  after 
modifying  the  one  relating  to  the  diversion  by  the  defendant, 
so  that  the  finding  was  to  the  effect  that  the  defendant  did  di- 
vert the  water,  but  did  not  wrongfully  divert  it. 

A  decree  was  entered  in  favor  of  the  defendant  adjudging 
him  the  owner  of  a  sufficient  interest  in  the  plaintiffs'  ditch  to 
convey  37^  inches  of  water  from  the  point  where  the  water  is 
diverted  from  Big  Spring  Creek  down  to  the  point  where  the 
defendant  diverts  the  same  upon  his  lands.  The  plaintiffs 
moved  for  a  new  trial  upon  the  ground  that  the  evidence  was 
insufficient  to  sustain  the  findings  and  decision  of  the  courts 
And  upon  errors  of  law.  The  motion  for  a  new  trial  was  over- 
ruled, and  from  the  order  overruling  the  said  motion  and  from 
the  judgment  the  plaintiffs  appeal. 

William  M.  Blackford  and  F.  A.  StranaJum,  for  Appel- 
lants. 
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Von  Tohel  cfe  Cheadle^  for  Respondent. 

Hunt,  J. — We  will  not  encumber  this  opinion  with  a 
lengthy  statement  of  the  testimony  in  the  case.  A  brief  re- 
cital of  the  evidence  upon  which  the  district  court  and  the  jury 
founded  their  cjnclusions  is  sufficient. 

From  1883  to  1886  Joel  A.  Harris  owned  a  tract  of  land, 
afterwards  sold  to  this  defendant.  In  1883  J.  W.  Howell 
built  a  small  ditch  across  Harris'  land  to  irrigate  his  own 
garden.  In  1884  Thomas  Culnan,  J.  T.  Clegg  and  E.  Mc- 
Donnell proposed  to  build  another  ditch  acr  oss  Harris^  land 
above,  but  parallel  to,  the  original  Howell  ditch.  About  the 
time  that  Culnan,  Clegg  and  McDonnell  commenced  their  pro- 
posed ditch,  Harris  went  to  them,  and  speaking  particularly 
to  Culnan,  McDonnell  and  Howell,  objected  to  their  taking 
out  another  ditch.  Harris  told  them  there  was  another  ditch 
below  and  they  ought  to  unite  on  the  one  ditch  and  not  cut 
his  place  up.  Culnan  explained  to  Harris  that  there  had  been 
some  disagreement  between  Howell  and. themselves  concerning 
the  rights  in  the  other  ditch,  to  which  Harris  replied  that  he 
was  not  going  to  have  his  ranch  cut  up  by  ditches  because  of 
a  squabble  among  themselves.  After  some  further  conversa- 
tion Harris  told  them  that  if  they  wished  to  construct  a  ditch 
through  his  land  he  wished  what  water  he  needed  for  the  land 
below  the  ditch  and  that  would  be  all  the  damages  he  would 
ask.  Tney  agreed  upon  this.  The  appellants  now  contend 
that  Harris'  statement  had  relation  only  to  the  ditch  which 
Culnan,  Clegg  and  McDonnell  were  commencing  to  dig;  but 
the  court  and  jury  believed  that  the  point  of  Harris'  objec- 
tions was  to  digging  two  ditches  through  his  land,  and  that 
when  he  referred  to  uniting  upon  one  ditch  he  referred  to  an 
enlargement  of  the  Howell  ditch — the  one  from  which  he 
could  divert  the  water  to  his  land.  It  certainly  appears  that 
the  advice  of  Harris  was  acted  upon,  for  the  ditch  constructed 
was  the  old  Howell  ditch,  and  it  was  through  the  same  that 
water  was  conducted  by  the  plaintiffs  thereafter.  In  1886, 
before  and  after  defendant  purchased  of  Harris,   certain  wit- 
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nesses  conversed  with  several  of  the  men  who  had  constructed 
the  enlarged  Culnan- Howell  ditch,  and  who  owned  interests 
therein.  These  persons  admitted  that  the  purchaser  of 
Harris^  land  was  entitled  to  irrigate  his  land  lying  below  the 
ditch  by  water  from  the  ditch,  thus  recognizing  the  agree- 
ment which  had  been  made  with  Harris,  the  grantor  of  de- 
fendant Glancy.  When  it  was  suggested  to  several  of  the 
owners  that  the  purchaser  would  like  a  title  by  deed  in  writ- 
ing, they  said  that  they  had  nothing  to  show  themselves  and 
could  not  therefore  give  auy  title  other  than  the  right  to  go 
on  and  use  the  water  as  the  purchaser  might  desire  as  the 
water,  under  the  agreement  with  Harris,  went  with  the  ranch 
to  irrigate  whatever  land  was  below  the  ditch.  The  defend- 
ant Glancy  testified  that  two  of  the  persons  interested  in  the 
ditch  bad  offered  him  $75  to  relinquish  his  right  to  the  same, 
ana  that  another  of  the  plaintiffs  had  told  him,  when  there 
was  some  difSculty  about  the  water  in  1887,  that  when  they 
had  put  the  ditch  through  Harris'  ground,  they  had  agreed  to 
give  to  Harris  the  necessary  water  to  irrigate  what  land  lay 
below  the  ditch  as  a  consideration  for  the  right  of  way  through 
his  premises. 

Without  further  recapitulating  the  testimony,  we  think  the 
findings  are  fully  sustained  by  the  evidence  and  that  it  appears 
the  ditch  now  in  use,  and  concerning  which  this  action  arose, 
is  the  identical  one  which  was  constructed  as  the  result  of  the 
agreement  between  Harris  and  the  plaintiffs,  and  that  fre- 
quently after  its  construction,  at  divers  times  and  to  different 
persons,  plaintiffs  recognized  the  right  of  Harris,  and  permitted 
Glancy  to  purchase  the  land  of  Harris  fully  knowing 
of  the  agreement  that  had  been  made  between  themselves  and 
Harris. 

Appellants  stand  in  one  of  two  positions.  If  they  enlarged 
the  Howel  ditch  without  Harris'  consent,  upon  their  own 
showing  they  were  trespassers  without  legal  right  to  maintain 
their  ditch  at  all.  Hence  they  would  have  no  standing  in  a 
court  of  equity  seeking  to  enjoin  the  right  of  the  use  of  any 
waters  by  the  person  who  owned  the  lands  over  which  they 
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had  unlawfully  constructed  their  ditch.  (Emerson  v.  Eldorado 
Ditch  Co,,  18  Mont  247.) 

On  the  other  hand,  if  they  built  the  ditch  with  Harris'  con- 
sent, such  authority  was  clearly  only  obtained  in  consideration 
of  the  right  of  Harris  to  use  enough  water  to  irrigate  those 
portions  of  his  land  lying  below  the  ditch;  therefore  Harris' 
rights  as  well  as  plaintiffs',  should  be  protected.  The  con- 
struction and  use  of  the  Howel  ditch  by  the  appellants  tend 
to  sustain  the  existence  of  the  agreement  as  contended  for  by 
respondent,  and  to  prove  that  it  was  in  pursuance  of  that 
agreement  and  in  consideration  thereof  that  the  plaintiffs  were 
enjoying  their  rights,  without  having  first  proceeded  in  emi- 
nent domain.  The  admissions  of  the  plaintiffs  also  strengths 
this  deduction.    • 

The  facts,  like  those  in  Flichinger  v.  Shaw^  87  Cal.  126, 
invest  the  whole  transaction  with  the  character  of  a  purchase 
and  sale.  The  plaintiffs  bought  and  Harris  sold  a  right  of  way 
for  a  valuable  consideration,  and  because  of  the  relations  of 
the  parties  the  case  is  at  once  distinguished  from  that  of 
Fabian  v.  Collins^  3  Mont.  215,  where  the  legal  relations  of 
the  parties  were  likened  to  those  existing  between  a  land' 
lord  and  tenant,  and  where  the  privilege  to  use  water  under  a 
license  was  held  to  be  one  limited  strictly  to  the  original  par- 
ties not  to  be  sold  and  transferred  by  the  original  licensees. 

Harris'  right  to  the  use  of  the  water  to  irrigate  his  land 
being  established,  he  had  a  right  to  convey  the  same  to 
respondent  Glancy,  and  the  conveyance  to  Glancy  of  the  land 
with  its  appurtenances  also  conveyed  Harris'  interest  in  the 
ditch  and  water  right,  which  was  necessary  to  the  cultivation, 
use  and  enjoyment  of  the  land,  just  as  fully  as  if  Harris  had 
described  it  in  expi'ess  terms  in  the  deed  itself.  This  is  the 
established  law  of  this  state  and  is  decisive  of  respondent's 
rights.  {Tucker  Y.  Jones,  8  Mont.  225;  Sweetland\.  Olson, 
11  Mont.  27.) 

It  is  argued  that  because  the  evidence  fails  to  show  an 
actual  use  of  the  water  for  two  years  by  Harris  before  he  sold 
to  Glancy,  his  right  of  use  or  his  interest  in  the  ditch  and  water 
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right  did  not  become  an  appurtenant.  No  abandonment  was 
relied  upon;  nor  was  it  pretended  that  Harris  intended  to 
relinquish  his  rights  at  any  time  after  he  became  possessed  of 
them.  On  the  contrary,  he  sold  his  lands  to  Glancy  for  a 
valuable  consideration,  and  that  water  was  necessary  to  the 
successful  cultivation  of  the  lands  is  a  conceded  fact  Mere 
non-user  of  a  water  right  is  not  an  abandonment.  The  Montana 
decisions  upon  that  point  are  collated  in  Smith  v.  Uope  Mining 
Co.,  18  Mont  432. 

There  is  nothing  in  the  facts  of  the  case  to  remove  it  from 
within  the  general  rule  that  the  water  was  a  necessary  appur- 
tenance of  the  principal  estate,  and  that  in  conveying  the  latter, 
as  a  matter  of  law  and  fact,  the  former  was  conveyed. 

Appellants  object  to  the  omission  of  the  court  to  make 
findings  upon  the  amount  of  the  respective  appropriations  in  the 
years  1884  and  1890  of  the  waters  of  Big  Spring  Creek  flowing 
through  appellants'  ditch.  This  issue  became  an  immaterial 
one  to  the  main  controversy,  for  no  rights  of  priority  between 
appellants  and  respondent  were  involved.  The  evidence  was 
so  meagre  upon  the  extent  of  the  exact  appropriations  that  the 
court  and  jury  evidently  found  difiiculty  in  making  a  specific 
finding.  However,  the  privilege  was  accorded  plaintiffs  of 
introducing  further  testimony  upon  the  point  before  the  court 
adopted  the  findings  of  the  jury,  but  the  offer  was  declined. 
Under  these  circumstances  plaintiffs  cannot  complain. 

None  of  the  other  errors  assigned  are  well  taken.  Judg- 
ment and  order  affirmed. 

Affirmed. 

Pemberton,  C.  J. ,   concurs.     De  Witt,  J. ,  not  sitting. 
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McDonald,  appellant,  v.  LANNEN  et  al., 
Respondents. 

[Submitted  January  12, 1897.    Decided  January  18, 1897.] 

Water  Bight — Date  and  amount  of  appropriation — Oral 
transfer — Heview  of  evidence. 

Watbb  Rioht.— Dote  of  AppropriaUrm.—WheTe  the  evidence  Justllies  the  finding  of 
the  court  fixing  the  relative  priorities  of  tlie  appropriations  of  water,  appellant  Is  not 
injured  because  the  court  arbitrarily  fixes  particular  dates  of  the  appropriations  of 
the  several  parties,  the  date  being  merely  Incidental  to  the  question  of  priority. 

Samk— jimount  of  Appropriation.— T  who  owned  land  on  both  sides  of  a  creels,  con- 
structed a  ditch  on  the  north  side  of  the  stream,  by  means  of  which  he  could  irrigate 
only  forty  acres  of  land  on  that  side,  although  the  capacity  of  the  ditch  was  greater 
than  the  amount  of  the  water  necessary  for  that  purpose;  subsequently  and  after 
other  appropriations  had  attached,  it  was  found  to  be  necessary  to  construct  another 
ditch  .to  reach  the  land  on  the  south  side  of  the  stream.  Held,  that,  as  to  subsequent 
appropriators,  T's  appropriation  was  not  limited  to  the  amount  necessary  to  irrigate 
the  forty  acres;  and  that  T  was  entitled  to  a  priority  to  an  amount  equal  to  the 
capacity  of  his  original  ditch. 

Sams— OnU  Conveyance  of  WcUer  BiQhU,—ln  1869  P  settled  on  unsurveyed  pubUe  lands 
(a  squatter's  right)  and  made  an  appropriation  of  water  to  be  used  thereon;  by  mesne 
oral  transfers,  B  obtained  possession  of  the  land  and  G  traded  ranches  with  B's 
widow,  and  subsequently  filed  upon  it  as  a  homestead.  Held,  that  a  squatter's  right 
can  be  transferred  verbally;  that  the  water  right  was  an  appurtenant  to  tie  land; 
that  the  oral  transfer  did  not  constitute  an  abandonment  of  the  water  right  and  that 
consequently  the  date  of  appropriation  of  G's  right  was  properly  fixed  as  of  1869. 
iJBarkUy  v.  Tieleke,  2  Mont.  59,  distinguished.) 

Samb— fHndfna  of  the  Court.— Where  the  only  evidence  in  the  record  shows  that  the 
amount  of  P's  appropriation  was  from  50  to  60  Inches,  a  finding  fixing  the  amount  at 
150  inches  is  not  sustained  by  the  evidence. 

Appeal  from  District  Courts  Granite  County;  Theo.  Brant- 
lyj  Judge, 

Action  by  Angus  A.  McDonald  against  Edward  Lannen 
and  others  to  determine  the  priorities  between  water  rights. 
There  was  a  judgment  for  defendants,  and  plaintiff  appeals. 
Modified. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  was  commenced  on  the  7th  day  of  November, 
1893,  under  Sec.  1260,  p.  997,  5th  Div.  Compiled  Statutes 
Mont.,  for  the  purpose  of  determining  the  respective  prior- 


19  Mont]  McDoDALD  v.  Lannen.  79 

ities  of  the  plaintiff  and  the  defendants,  who  were  claimants 
of  the  use  of  the  waters  of  Willow  creek,  in  the  county  of 
Granite,  State  of  Montana,  and  was  tried  by  the  court  sitting 
without  a  jury.  The  plaintiff  appeals  from  the  decree,  and 
claims  that  the  Court*  committed  errors  of  law  in  admitting 
testimony,  and  that  certain  findings  of  fact  are  not  supported 
by  the  evidence. 

Durfee  and  Brovm^  for  Appellant. 

An  appropriation  of  water  dates  from  the  commencement 
of  work  to  utilize  it  for  a  useful  purpose,  if  the  work  is  pros- 
ecuted with  reasonable  diligence  and  in  good  faith.  KelVy  v. 
Natoma  Water  Co.j  6  Cal.  108;  Maeria  v.  BichneU^  7  Cal. 
263;  KimhaUv.  Beerha/rdt^  12  Cal.  46;  James  v.  WUliamSy 
31  Cal.  214;  J}^.  C.  i&  S.  C,  Co.  v.  Kidd,  37  Cal.  310;  Os- 
good \.  Water  &  Mining  Co.,  56  Cal.  574;  Sieher  y.  Frink^ 
et  cU.j  7  Col.  148;  Colorado  Zand  <&  Water  Co.  v.  RockFork^ 
etc.,  Co.,  3  Col.,  Ct.  of  Ap.  645;  WelU  v.  Mantle,  99  Cal. 
686;  DeNecochea  v.  Curtis,  80  Cal.  399. 

If,  as  we  contend,  the  undisputed  evidence  shows  that  the 
plaintiff  appropriated  the  waters  of  Willow  creek  from  the 
fall  of  1870,  there  is  absolutely  nothing  in  the  evidence  to 
show  that  the  plaintiff  ever  abandoned  his  right  from  that  time 
until  the  completion  of  his  ditch  in  the  spring  of  1871.  The 
court  will  take  judicial  notice  of  the  climatic  conditions  of  the 
country  through  which  this  ditch  is  constructed.  (Estill  v, 
Irvine,  10  Mont.  613.) 

It  follows,  therefore,  that  the  commencement  of  the  work 
in  the  fall  of  1870  and  the  completion  of  the  same  early  in  the 
spring  of  1871  was  a  prosecution  of  the  work  with  reasonable 
diligence.  (Pomeroy  on  Riparian  Rights,  §89;  Woolman  v. 
Garringer,  1  Mont.  636;  Atchison  v.  Peterson,  Id.,  661.) 

We  submit  that  the  testimony  did  not  warrant  the  court  in 
finding  that  the  plaintiff's  right  dated  from  the  15th  day  of 
May,  1871,  but  dated  not  later  than  the  1st  day  of  September, 
1870. 

That  the  verbal  sale  of  a  water  right  operates  as  an  aband- 
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onment  is  settled  by  a  long  list  of  authorities.  (Smith  v. 
O^Hara,  43  Cal.  375;  Barkley  v.  Tideke,  2  Mont  69;  Kinney 
on  Irrigation,  §  253,  p.  407;  Pomeroy's  Riparian  Rights, 
§  89,  p.  143.) 

It  is  a  well  settled  rule  that  in  determining  priorities  be- 
tween contesting  claimants  for  water  that  an  important  ele- 
ment for  the  court  to  consider  is  the  need  of  the  appropriator 
at  the  time  of  the  appropriation,  and*  that  no  one  is  entitled  to 
have  a  priority  adjudged  for  more  water  than  he  actually  ap- 
propriated at  the  inception  of  his  right,  and  that  proof  of 
present  necessities  is  no  criterion  of  the  original  appropriation. 
(^Nichols  V.  Mcintosh^  19  Col.  22;  Comhs  v.  Agricultural  Ditch 
Co.,  17  Col.  151;  Fort  Morgan  L.  <&  C.  Co.  v.  South  Platte 
D.  C,  18  Col.  1.) 

Bodgers  and  Hodgers,  for  Respondents. 

One  of  the  important  questions  suggested  by  appellant,  is 
whether  or  not  a  verbal  sale  of  land  and  the  water  right  ap- 
purtenant thereto  accompanied  by  a  delivery  of  the  possession 
thereof  to  the  vendee,  operates  as  an  abandonment  of  ^  the 
water  right  by  the  vendor,  so  that  the  vendee's  right  dates 
from  the  sale  only,  or  does  the  vendee  take  the  right  of  the 
vendor  unprejudiced  ? 

We  maintain  that  the  vendee  takes  the  same  right  that  the 
vendor  had  and  his  right  to  the  water  dates  from  the  vendor's 
appropriation. 

It  will  not  be  denied  that  so  far  as  the  land  is  concerned  the 
grantee  takes  a  good  title  against  all  the  world  except  the 
United  States;  for  a  person  not  in  privity  with  the  original 
grantee  can  have  no  right  to  avoid  the  sale  on  the  ground  that 
a  formal  deed  was  not  executed,  and  the  original  grantor  is 
estopped  from  asserting  any  rights,  because  the  contract  is  an 
executed  one,  the  consideration  paid,  and  the  grantee  is  in 
possession.  Furthermore  the  open  possession  of  the  land  by 
the  vendee  is  notice  to  the  world  of  his  ownership  of  such 
lands.  Storey  v.  Black,  5  Mont.  26;  Jones  v.  Marks,  47  Cal. 
242. 
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If  by  such  sale  the  vendee  obtains  a  good  title  to  the  land, 
by  what  course  of  reasoning  can  it  be  said  that  he  fails  to  take 
title  to  all  the  appurtenances  of  said  land.  An  executed 
contract  which  passes  the  equitable  title  to  a  ditch  to  which 
there  is  appurtenant  a  \%ater  right  insures  to  the  grantee  such 
water  right  as  against  an  adverse  claimant.  ( Ortman  v. 
Dixon,  13  Cal.  34.) 

The  question  of  abandonment  of  a  water  right  is  also  a 
question  of  intent.  [Dodge  v.  Marden,  7  Oregon  467;  Middle 
Creek  Ditch  Co.  v.  Henry,  15  Mont.  658,  39  Pac.  1054.) 
The  true  rule  is  that  the  appropriator  is  entitled  to  so  much  of 
the  waters  of  the  stream  as  was  necessary  to  irrigate  the  lands 
owned  by  him  at  the  date  of  his  appropriation  and  which  were 
available  for  the  production  of  crops.  {Kleinschmidt  v. 
Greiser,  14  Mont.  484,  37  Pjm5.  5.) 

Buck,  J. — Appellant  (plaintiff  in  the  lower  court)  com- 
plains that  the  trial  court  was  not  justified  by  the  evidence  in 
finding  May  15,  1871,  to  be  the  date  of  his  appropriation  of 
water.  Appellant  testified  that  he  had  commenced  to  dig 
his  appropriation  ditches  in  the  fall  of  1870,  and  that  he  com- 
pleted them  in  the  spring  of  1871.  A  witness  called  in  his 
behalf  testified  that  the  said  ditches  had  been  ^<  taken  out"  in 

1871,  •< early  in  the  spring,  April  or  May,"  he  was  not  sure 
which;  that  he  (witness)  had  assisted  in  the  construction  of 
one  of  these  ditches  in  the  spring  of  1871 ;  and  that  at  the  time 
this  ditch  was  the  only  one  he  had  seen  on  the  place.  Another 
witness  testified  that  appellant  had  no  ditches  on  his  land  in 

1872.  A  statutory  declaration  of  water  right,  made  and  tiled 
under  oath,  by  appellant  in  1885  (introduced  in  evidence),  re- 
cited that  appellant's  appropriation  of  water  from  Willow 
creek  had  been  made  in  the  month  of  May,  1871.  There  was 
before  the  court  also  testimony  in  behalf  of  several  other  ap- 
propriators  who  claimed  rights  prior  to  appellants.  The  court 
found  these  latter  rights  antedated  appellant's;  and  while, 
from  the  testimony,  it  was  impossible  to  determine  the  exact. 
date  of  any  one  of  them,  established  the  dates  as  of  May  1^ 
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1871.  There  being  evidence  to  support  the  lower  court  in  de- 
ciding the  relative  priorities  aforesaid,  we  are  of  opinion  that 
appellant  was  not  injured  by  the  establishing  of  these  dates  as 
of  May  1,  1871,  and  his  own  as  of  May  16,  1871.  In  water 
right  suits  testimony  relating  to  original  appropriations,  some 
of  them  made  many  years  before  the  controversy  arises,  is 
very  often'  indefinite  as  to  dates,  and  when  this  condition 
arises  at  the  end  of  the  suit  the  trial  court,  for  the  purpose  of 
framing  a  decree  specifically  settling  the  respective  rights  of 
parties,  of  necessity  must  often  arbitrarily  fix  a  particular  day 
or  days  for  appropriations  of  water.  Therefore,  while  the  se- 
lection of  these  specific  days  of  May  1st  and  May  15th  was,  in 
a  sense,  arbitrary,  it  being  incidental  merely  to  the  determina- 
tion of  the  question  of  priority,  the  action  of  the  court  was 
proper. 

Appellant  claims  again  that  the  court  erred  in  finding  that 
one  Thomas  was  entitled  to  150  inches  of  the  waters  of  Willow 
creek  as  of  May  1,  1871.  As  to  the  alleged  error  in  the 
matter  of  finding  the  particular  day  of  the  appropriation,  the 
previous  reasoning  applies.  While  conceding  that  there  is 
some  testimony  to  support  the  finding  as  to  the  amount  of 
water,  appellant  urges  that  the  first  of  the  Thomas  appropria- 
tion ditches  constructed  was  only  used  to  reclaim  land  on  the 
north  side  of  the  creek,  and,  regardless  of  the  question  of  its 
capacity,  had  no  more  than  40  acres  of  land  subject  to  its  irri- 
gation; and  that  it  was  found  necessary  to  construct  another 
ditch  to  reach  that  portion  of  the  ranch  on  the  south  side  of 
the  creek.  The  test  of  the  extent  of  an  appropriation  with 
reference  to  a  subsequent  right  to  the  waters  of  a  stream  is 
dependent  upon  the  capacity  of  the  first  ditch  before  such  sub- 
sequent appropriation  is  made.  When  an  owner  or  possessor 
of  land  makes  an  appropriation  of  water  in  excess  of  the  needs 
of  the  particular  portion  of  the  land  upon  which  he  conveys 
the  water,  and  other  portions  of  his  land  also  require  irriga- 
tion, his  water  right  is  not  limited  by  the  requirements  of  the 
particular  fraction.  He  may  still,  despite  the  fact  that  an- 
other's  water   right   has  attached,    construct  other    ditches 
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through  his  remaining  land,  provided  that  the  total  amount  of 
water  conveyed  by  all  the  ditches  on  his  place  does  not  ex- 
ceed the  original  capacity  of  the  first  ditch.  As  between 
his  appropriation  and  the  subsequent  water  right,  the  capacity 
of  the  ditch  by  means  of  which  he  first  made  his  appropriation 
is  the  test  of  the  extent  of  it.  There  was  no  error,  there- 
fore, in  the  amount  of  the  water  awarded  to  Thomas. 

The  court  found  that   the  estate  of  John  Gird,   deceased, 
was  entitled  to  150  inches  of  the  waters  of  Willow  creek  as  of 
May  1,  1871.     The  testimony  discloses  these  facts  :   The  first 
appropriation  of  water  on  the  160-acre  Gird  ranch  was  made 
by  one  John  Pickens,  who  settled  upon  it  some  time  in  1869. 
Pickens  sold  the  land  to   one  Fahey  some  time  later,    who, 
after  taking  possession,  subsequently  sold  and  turued  it  over 
to  one  Patrick,  to  whose  possession  one  Bradburn  succeeded 
as  a  purchaser.     Gird  acquired  possession  of  the  land  in  1884 
by  trading  ranches  with  the  widow  of  Bradburn,   and  subse- 
quently filed  upon  it  as  a  homestead.     All  the  transfers  afore- 
said were  verbal.     For  many  years  it  had  been  unsurveyed 
land.     One  settler  followed  another  in  the  possession  thereof. 
The  possession  of  the  land  and  the  use  of  the  water,  however, 
were  continuoub  on  the  part  of  John  Gird  and  his  predeces- 
sors.    Appellant  contends  that  all  evidence  as  to  any  appro- 
priation of  water  made  by  any  possessor  of  the  land  prior  to 
Gild  was  inadmissible,  for  the  reason  that  a  verbal  sale  of  a 
water  right  operates  as  an  abandonment  of  the  same  by  its 
owner.     It  is  claimed  that  the  case  of  Barkley  v.    Tteleke^   2 
Mont  59,  settles  the  law  in  this  respect.     This  case  has  fre- 
quently been  cited  in  the  text-books  as  a  precedent  on  the 
question.     It  is  to  be  borne  in  mind,  however,   that  Barkley 
V.  Tielekey  was  decided  in  reference  to  mining  water  rights 
and  ditches  considered  by  themselves,  rather  than  with  refer- 
ence to  the  mining  claims  to  which  they  were  appurtenant; 
and  whether  or  not  the  court  in  deciding  it  meant  to  establish 
a  preced^^nt  to  be  applied  to  agricultural  water  rights  of  the 
character  involved  in  this  suit  is  extremely  doubtful.     At  the 
time  when  Barkley  v.  Tideke^  was  decided, — ^in  1874, — litiga- 
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tion  in  Montana  in  respect  .to  water  rights  for  agricultaral 
purposes  was  comparatively  in  its  infancy.  Within  the  pacit 
few  years  (see  Quigley  v.  Birdm/e^  1 1  Mont  439 ;  28  Pac. 
741;  and  Ditch  Co.  v.  Henryy  15  Mont.  658,  39  Pac.  1054,— 
opinions  rendered  by  that  able  jurist,  Mr.  Justice  De  Witt, 
the  subjects  in  controversy  being  in  reference  to  water  rights 
for  agricultural  purposes)  this  court  has  viewed  somewhat 
doubtfully  the  applicability  of  this  decision  as  a  precedent  for 
suits  involving  agricultural  water  rights.  BarTdey  v.  Tideke, 
under  the  condition  of  facts  involved  therein,  was  a  most  just 
decision.  But  one  of  the  premises  therein  upon  which  the  de- 
cision is  apparently,  though  not  necessarily,  based,  we  are 
compelled,  after  mature  consideration,  to  disapprove  at  least 
in  so  far  as  it  affects  conflicting  water  rights  of  the  present 
character.  The  language  of  the  territorial  court  in  that  case 
was,  substantially,  that  where  an  appropriator  of  a  water 
right  transfers  it  by  an  imperfect  or  verbal  conveyance  he 
thereby  abandons  it,  and  his  transferee  in  possession  is  to  be 
regarded,  not  as  a  successor  in  interest,  but  only  as  an  ap- 
propriator by  recapture,  and  therefore  as  debarred  from  avail- 
ing himself  of  the  date  of  his  predecessor's  appropriation.  A 
squatter  or  settler  upon  unsurveyed  public  lands  of  the  United 
States  has  never  been  regarded  as  a  trespasser.  Such  a  pos- 
session of  ursurveyed  public  land  taken  in  good  faith  is  clearly 
recognized  in  the  general  spirit  of  congressional  legislation 
(see  particularly  acts  granting  government  lands  to  railroads), 
and  is  always  carefully  protected  by  the  courts.  Of  course, 
it  is  subservient  to  the  United  States  government,  or  an  actual 
or  inchoate  grantee  of  the  government.  But,  as  against  all 
others,  such  a  right,  based  though  it  be  upon  mere  possession, 
is  absolute.  The  settler  may  build  and  make  other  improve- 
ments upon  the  land.  He  has  such  a  possession  as  to  admjit 
of  the  legal  appropriation  of  a  water  right  therefor.  See 
Tucker  v.  Jones,  8  Mont.  225;  19  Pac.  571.  To  hold,  then, 
that,  a  settler  who  sells  and  transfers  the  possession  of  his 
claim,  together  with  a  water  right  he  has  appropriated  for  its 
benefit,  to  another  settler  by  doing  so  abandons  said  water 
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right  to  Buch  an  extent  as  to  render  it  unavailable  to  bis  trans- 
feree as  against  an  appropriator  of  water  subsequent  in  time 
to  the  first  appropriation,  is  an  inequitable  doctrine.  With 
reference  to  water  rights  of  the  character  before  us,  an  incon- 
sistency in  the  application  of  the  decision  of  Barkley  v.  Tieleke 
would  at  once  become  apparent. 

We  are  not  aware  that  it  has  ever  been  held  in  Montana 
that  a  squatter  on  the  public  domain  could  noc  transfer  the 
possession  of  his  claim  and  the  improvements  thereon  verbally. 
He  unquestionably  can;  and  the  transferee  whom  he  puts  in 
possession  becomes  his  successor  in  interest.  To  hold,  there- 
fore, that  this  is  true  of  the  transfer  of  a  real  estate  claim, 
and  not  true  of  a  water  right,  merely  incidental  and  appurten- 
ant thereto,  is  wholly  unreasonable.  In  this,  connection  we 
have  read  with  interest  the  pertinent  decision  of  the  supreme 
court  of  Oregon  (see  Hindman  v.  Rizor^  27  Pac.  13),  and 
also  the  recent  decision  of  the  supreme  court  of  (Colorado 
{Nichols  V.  Lantz^  47  Pac.  70).  In  rendering  his  opinion  in 
this  case.  Judge  Brantly,  the  judge  of  the  lower  court,  uses 
the  following  apt  language:  **It  is  true  that  conveyances  of 
lands,  or  any  interest  therein,  must  be  in  writing,  or  they  fall 
within  the  statute  of  frauds,  and  are  void  under  certain  cir- 
cumstances. It  is  an  elementary  principle,  however,  that  no 
person  can  take  advantage  of  the  void  character  of  a  contract 
unless  he  be  a  party  to  it,  an  innocent  purchaser,  or  some  one 
who  stands  in  some  sort  of  privity  to  one  of  the  parties;  in 
other  words,  no  one  but  a  party  to  a  contract,  or  one  who 
stands  in  privity  with  him,  can  avoid  the  contract  under  the 
statute  of  frauds.  For  instance,  A  sells  B  his  farm,  and 
delivers  him  the  possession  of  it.  He  executes  no  deed  to  B. 
As  long  as  B  or  A  does  not  seek  to  avoid  the  contract,  or  some 
one  who  stands  in  privity  with  one  of  them,  what  has  the  rest 
of  the  world  to  do  with  the  matter  ?  If  they  do  not  care  to 
take  advantage  of  the  statute  of  frauds,  no  one  else  can  plead  it 
for  them."  We  cannot  comprehend  the  logic  of  the  language 
in  Barkley  v.  Tieleke^  Avhich  is  claimed  generally  to  hold,  if  it 
does,  and  the  decision  of  the  supreme  court  of  California, 
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rendered  in  1872  (see  Smith  v.  O'Hdra,  43  Cal.  373),  which 
does  hold,  that  an  appropriator  of  a  water  right  by  verbal 
transfer  abandons  it,  and  therefore  divests  his  transferee,  to 
whom  he  has  honestly  intended  to  surrender  the  property,  of 
all  rights  of  priority  he  himself  acquired  therein.  The  error 
seems  to  lie  in  the  failure  to  properly  distinguish  in  this  con- 
nection the  true  sense  of  the  word  ^abandon.''  See  Ditch 
Co.  V.  Henry,  15  Mont.  576,  577,  39  Pac.  1054.  By  trans- 
fering  his  possession  of  land,  together  with  a  water  right  ap- 
purtenant thereto,  a  settler  certainly  does  abandon  any  inten- 
tion he  may  have  had  of  personally  acquiring  a  government 
patent  lo  the  property  by  a  compliance  with  the  United  States 
statutes.  But  a  mere  failure  to  execute  a  deed  in  no  wise  jus- 
tifies the  inference  that  he  intends  ^x>  throw  away  his  honest 
buyer's  rights  as  well  as  his  own.  He  personally,  and  any 
grantee  from  him  with  notice,  would  be  estopped,  as  intimated 
in  Barkley  v.  Tideke,  from  reasserting  his  rights  as  against 
his  purchaser.  Why,  then,  should  a  stranger  to  his  title  be 
allowed  a  greater  privilege;  a  stranger,  too,  not  in  privity 
with  the  United  States  government  itself?  Different  rules 
apply  to  the  acquisition  of  title  to  mining  claims  from 
those  applicable  to  agricultural.  The  right  to  the  possession 
of  a  mining  claim  comes  only  from  a  valid  location  which  is  a 
grant.  See  numerous  Montana  authorities.  We  are  satisfied 
that  a  verbal  transferee  of  a  settler's  claim  and  water  right 
appurtenant  thereto,  who  takes  possession  of  the  same,  is  the 
successor  in  interest  of  the  original  appropriator  of  the  water, 
that  he  does  not  take  it  by  recapture,  and  that  he  can  avail 
himself  of  his  predecessoi's  priority.  With  appellant's  con- 
tention that  the  court  was  not  justified  in  finding  that  the  first 
predecessor  of  Gird  (Pickens)  appropriated  150  inches  of 
water,  we  agree.  The  lower  court  must  have  overlooked  the 
fact  that  said  Pickens  himself  and  his  son  both  testified  that 
the  ditch  of  the  original  appropriation  carried  about  50  or  60 
inches  of  water,  and  the  record  shows  no  other  contempo- 
raneous evidence  on  the  question.  It  is  ordered,  therefore, 
that  this  case  be  remanded  to  the  lower  court  with  direciiobs 
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that  either  from  the  evidence  heretofore  before  it,  or,  if  the 
jud^re,  in  his  discretion,  sees  fit  to  direct  the  taking  of  further 
evidence  on  the  subject,  then  from  all  the  evidence,  a  new 
finding  be  made  as  to  the  original  appropriation  of  water  by 
the  first  predecessor  of  John  Gird. 

Hemanded. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


MORSE,  Respondent,  v.  CALLANTINE,  Appelijint. 

[Submitted  January  8, 1897.    Decided  January  18, 1897.] 

Jxidgment  hy  Default —  Vacati/yig — Bond  an  Appeal. 

Default  Jvdomsnt— Vaeo^fna.— M  sued  C  and  H;  H  retained  an  attorney  to  defend 
himself  and  C;  a  demurrer  to  the  complaint  was  filed  in  behalf  of  both  defendants, 
and  C  was  informed  and  believed  that  the  attorney  would  conduct  his  defense,  which 
was  the  same  as  that  of  H;  and  that  no  further  step  wouid  be  necessary  until  April 
1st.  -Demurrer  was  overruled  and  an  answer  filed  in  benalf  of  H  only,  which  showed 
a  good  defense  as  to  himself  and  C  also;  no  replication  having  been  filed  (as  required 
at  that  time).  H  moved  for  Judgment  on  the  pleadings;  the  plaintiff  then  (in  March) 
dismissed  the  aclion  as  to  H  and  took  judgment  by  default  against  C.  Held,  that  C's 
motion  to  set  aside  default,  based  upon  an  affidavit  setting  forth  the  above  facts  and 
accompanied  by  an  answer  showing  a  meritorious  defense  and  similar  to  the  answer 
of  H,  sr.ould  have  been  granted. 

Sams.— That  such  motions  are  addressed  to  the  sound  discretion  of  the  court,  and  that 
the  order  denying  the  motion  was  an  abuse  of  discretion  and  accordingly  reversible 
by  this  court. 

BoKD  ON  Appbai^— The  appeal  was  from  the  Judgment  and  from  the  order  denying  G's 
motion  to  open  the  default;  only  one  cost  bond  was  filed;  respondent  did  not  make 
any  motion  to  dismiss  upon  this  ground;  but  the  point  was  raised  in  his  brief  and 
oral  argument.  Htld,  that  the  error,  if  any,  could  not  be  presented  in  that  manner. 
Held,  alM,  that  only  one  cost  bond  is  necessary  on  an  appeal  from  a  Judgment  and 
order  contained  in  one  record. 

Saxb.— Where  respondent  moves  to  dismiss  an  appeal  on  account  of  defect  in  the  ap- 
peal bond,  appellant  may  file  a  sufficient  bond,  before  the  motion  is  decided. 

Appeal  from  District  Courts  Gallatin  County;  F.  K.  Arm- 
strong^  Judge. 

Action  by  Ebenezer  Morse  against  Felix  Callantine. 
Plaintiff  had  judgment  by  default,  and  defendant  appeals.  Re- 
versed. 
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Statement  of  the  facts  by  the  justice  delivering  the  opinion. 
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The  plaintiff  in  this  case  brought  this  action  against  de- 
fendants Stillman  Huling  and  Felix  Callantine,  alleging  in  his 
complaint  that  in  March,  1893,  he  was  the  owner  and  in  pos- 
session of  520  acres  of  land  described  in  the  complaint,  and 
that  on  the  16th  day  of  March,  1893,  he  sold  said  land  to  the 
defendant  Huling,  reserving  unto  himself  the  right  to  use  and 
lease,  free  of  charge,  about  20  acres  of  said  tract  of  land, 
which  was  then  used  as  an  orchard,  and  for  the  raising  of 
small  fruit,  and  which  he  was  to  have,  under  said  lease,  for  a 
period  of  three  years  from  April  1,  1893.  It  is  further  al- 
leged that  the  deed  from  the  plaintiff  to  Huling  contained  the 
contract  of  the  lease  of  said  20  acres  of  land.  The  complaint 
alleges  that  the  plaintiff  immediately  after  the  execution  of 
the  deed  entered  into  the  possession  of  the  20  acres  of  land 
mentioned,  and  continued  to  be  and  remained  in  possession 
thereof  at  all  times,  and  until  on  or  about  the  1st  day  of  June, 
1894;  that  in  November,  1893,  the  defendant  Huling  sold  and 
conveyed  the  tract  of  land,  including  the  20-acre  orchard,  to 
the  defendant  Felix  Callantine,  who,  when  he  purchased  the 
tract  of  land  and  took  his  deed  therefor,  had  full  knowledge 
of  the  rights  of  the  plaintiff  in  the  20  acres,  and  of  his  posses- 
sion thereof,  and  that  he  took  his  deed  subject  to  the  right  of 
the  plaintiff  to  the  possession  of  the  20-acre  orchard;  that  on 

or  about day   of   May,    1894,   defendants,  and  each  and 

both  of  them,  forcibly  and  with  arms,  and  threats  of  bodily 
injury,  and  without  any  cause  whatever  therefor,  drove  the 
plaintiff  from  said  tract  of  land,  and  forbade  and  refused  to 
allow  the  plaintiff  to  use  and  enjoy  said  tract  of  land 
as  by  said  contract  and  deed  he  was  entitled  to  use 
and  enjoy  it,  and  that  at  all  times  since  then,  and  now, 
the  defendants,  and  each  of  them,  refused  to  allow  the 
plaintiff  to  enter  upon  said  land,  or  any  part  thereof; 
that  the  said  20-acre  tract  of  land  was  planted  in  small  fruit 
and  plants,  garden  and  nursery  stock,  including  various  kinds 
of  fruit  trees  and  plants,  then  owned  and  raised  by  the  plaint- 
iff for  sale;  that  the  fair,  reasonable,  and  rental  value  for  the 
profit  and  use  of  said  land  during  the  years  1894  and  1895,  was 
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$1,000  per  year.  The  complaint  further  alleges  that  the 
plaintiff  had  upon  said  20  acres  a  large  amount  of  personal 
property,  which  is  itemized  in  an  exhibit  attached  to  the  com- 
plaint, of  the  value  of  $230,  which  the  complaint  alleges  the 
defendants,  and  each  and  both  of  them,  took  and  converted  to 
their  own  use  and  benefit,  without  the  consent  of  the  plaintiff. 
The  plaintiff  asked  judgment  against  the  defendants,  and  each 
of  them,  for  $2,230,  being  the  rental  value  of  said  20  acres 
of  land  for  two  years  and  the  value  of  the  personal  property 
alleged  to  have  been  converted  by  the  defendants.  The  de- 
fendants demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  that  it 
was  indefinite  and  uncertain,  and  that  there  was  a  misjoinder 
of  parties  defendant  and  a  misjoinder  of  causes  of  action.  This 
demurrer  was  overruled  by  the  court.  Thereafter  the  de- 
fendant Huling  filed  his  answer,  and  denied  that  the  plaintiff 
continued  in  possession  of  the  20-acre  tract  of  land  until  June 
1,  1894,  and  alleged  that  he  voluntarily  quit  the  possession  of 
the  same  on  November  19,  1893,  pursuant  to  an  agreement 
with  said  Huling.  The  answer  denied  that  plaintiff  took  pos- 
session of  the  20-acre  tract  under  the  contract  or  deed  above 
mentioned,  but  averred  that  on  March  27,  1893,  Huling  exe- 
cuted a  written  lease  to  plaintiff  for  the  said  20-acre  tract, 
pursuant  to  the  terms  of  the  contract  originally  entered  into 
between  the  plaintiff  and  defendant  Huling,  and  under  which 
lease  plaintiff  entered  into  possession  of  the  said  20  acres  of 
land,  and  under  which  he  remained  in  possession  until  the  3d 
day  of  May,  1893,  when,  for  a  valuable  consideration,  he 
sold,  assigned,  and  transferred  to  the  defendant  Huling  all  his 
interest  in  the  20-acre  tract  of  land,  and  surrendered  the  lease 
to  said  Huling.  The  answer  denied  that  when  the  conveyance 
of  the  land  was  made  to  the  defendant  Callantine  plaintiff  had 
any  interest  whatever  in  the  20-acre  tract,  or  that  Callantine 
took  the  deed  subject  to  any  right  of  the  plaintiff,  or  that  the 
plaintiff  ever  had  any  right  therein  alter  May  3,  1893,  the 
date  on  which  it  is  alleged  plaintiff  sold  his  lease  to  the  de- 
fendant Huling;  denied  that  either  of  the  defendants,   at  the 
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times  mentioned  in  the  oomplaint,  forcibly,  or  with  threats  of 
bodily  injury,  or  at  all,  drove  the  plaintiff  from  the  land,  but 
alleged  that  he  voluntarily  left  the  land  after  the  surrender  to 
Huling  of  the  lease  for  a  valuable  consideration.  The  answer 
affirmatively  alleges  that  on  the  8th  day  of  April,  1893,  in  a 
suit  pending  in  the  district  court  in  and  for  Gallatin  county, 
wherein  J.  D.  McCammon  was  plaintiff  and  this  plaintiff  was 
defendant,  a  judgment  was  duly  entered  in  favor  of  said  Mc- 
Cammon and  against  this  plaintiff,  Morse,  and  that  on  April 
15,  1893,  an  execution  was  issued,  which,  in  default  of  suffi- 
cient personal  property  to  satisfy  the  same  being  found,  was 
duly  levied  upon  the  right,  title,  and  interest  of  said  plaintiff, 
Morse,  in  and  to  the  said  20  acres  of  land,  the  same  having 
been  previously  attached  by  the  sheriff  of  ^aid  county;  and, 
alter  being  advertised  for  sale,  the  sheriff,  on  June  1,  1893, 
sold  all  the  right,  title  and  interest  and  claim  of  the  said 
plaintiff,  Morse,  in  and  to  the  said  land  to  said  McCammon 
for  $226.72;  that  no  redemption  from  this  sale  was  made  by 
plaintiff,  Morse;  that  McCammon  assigned  his  certificate  of 
sale  to  the  defendant  Huling,  who,  at  the  expiration  of  six 
months  for  redemption,  to- wit,  on  August  1,  1894,  received 
from  the  sheriff  a  deed  for  the  land,  which  deed  conveyed  to 
him  all  the  right,  title,  and  interest  of  plaintiff,  Morse, 
therein;  and  that  the  said  plaintiff,  since  April  8,  1893,  had 
no  interest  whatever  in  said  land,  and  that  the  defendant  Cal- 
lantine owned  the  same  free  from  any  right,  interest  or  claim 
or  right  of  possession  of  said  plaintiff,  Morse,  under  any  lease 
or  agreement  or  contract  whatever.  The  answer  also  pleads 
a  misjoinder  of  parties  and  a  misjoinder  of  action.  It  denies 
the  conversion  of  the  personal  property  mentioned  in  the  com- 
plaint, as  well  as  the  value  thereof,  and  alleges  that  on  the 
21st  day  of  December,  1893,  there  was  a  full  settlement  of 
all  the  claims  which  plaintiff  had  against  the  defendants  on  ac- 
count of  the  alleged  conversion  of  the  said  personal  property 
made  between  the  plaintiff  and  the  defendant  Huling;  and  that 
a  suit  which  was  then  pending  between  the  plaintiff,  Morse, 
and  defendant  Huling  for  damages  for  the  conversion  of  said 
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property  in  the  district  court  of  Gallatin  county  was  dismissed 
as  settled.  On  the  18th  day  of  March,  1895,  defendant 
Huling  moved  the  court  for  judgment  on  the  pleadings,  on  ac- 
count of  plaintiff's  failing  to  file  a  replication  to  the  answer, 
which  motion  was  denied,  the  court  giving  to  the  plaintiff 
three  days  in  which  to  reply.  On  March  20,  1895,  the  plaint- 
iff, instead  of  filing  his  replication  to  the  answer  of  defendant 
Huling,  dismissed  the  action  as  to  said  defendant  without 
prejudice,  and  took  judgment  by  default  against  the  defend- 
ant Callantine,  who  had  not  answered,  in  the  sum  of 
$1,038.75. 

On  April  5,  1895,  the  defendant  Callantine,  the  appellant 
in  this  cause,  filed  his  motion  in  the  district  court  to  be  re- 
lieved from  the  judgment  by  default  rendered  against  him, 
and  to  vacate  and  set  the  same  aside,  tendering  with  said  mo- 
tion an  answer,  and  which  motion  was  supported  by  the  affi- 
davits of  himself,  defendant  Huling,  and  W.  S.  Hartman. 
The  answer  tendered  by  defendant  Callantine  with  his  motion 
to  open  the  default  against  him  set  up  the  same  facts  substan- 
tially as  those  pleaded  in  the  separate  answer  of  the  defendant 
Huling.  The  affidavits  of  both  of  the  defendants  in  support 
of  the  motion  to  open  the  default  in  this  case  show  that  the 
defendant  Huling  had  employed  counsel  to  defend  the  suit  as 
to  both  of  the  defendants,  and  that  in  pursuance  of  such  em- 
ployment counsel  had  filed  a  joint  demurrer  to  the  complaint 
of  plaintiff.  Both  these  affidavits  show  that  the  defendant 
Callantine  believed,  and  had  reasons  to  believe^  that  the  coun- 
sel employed  by  Huling  was  employed  to  defend  the  action  as 
to  both  defendants,  and  that  they  would  do  so.  Both  of  these 
affidavits  also  show  that  about  the  19th  day  of  January,  1895, 
both  of  the  defendants,  after  consultation  with  counsel  then 
employed  and  acting  in  the  case,  got  the  impression  that  it 
would  not  be  necessary  to  do  anything  further  in  the  case  be- 
fore the  1st  day  of  Apiil,  1895,  that  being  the  first  day  of  the 
next  term  of  the  district  court  in  said  county;  that  they  both 
left  the  court  under  that  impression;  and  that,  as  soon  as  de- 
fendant Callantine  learned  that  judgment  by  default  had  been 
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taken  against  him,  he  took  immediate  steps  to  have  the  same 
set  aside.  It  appears  from  the  record  that  the  defendant 
Huling  had  sold  the  land  in  controversy  to  Callantine,  and 
given  him  a  warranty  deed  therefor,  and  that  when  the  sum- 
mons was  served  on  Callantine  he  immediately  notified  his  co- 
defendant,  Huling,  of  the  fact,  when  Huling  assured  him  that 
he  need  not  give  himnelf  any  trouble  about  the  matter,  and 
that  he  would  take  the  necessary  steps,  and  defend  the  suit; 
and  it  appears  further  that  Huling,  in  accordance  with  said 
agreement,  did  so,  and  supposed  he  had  employed  counsel  to 
defend  the  suit  to  the  end  of  the  litigation.  The  defendant 
Callantine  appeals  from  the  judgment  and  order  of  the  court 
refusing  to  open  the  judgment  by  default,  and  also  from  an 
order  made  by  the  court  refusing  to  modify  the  judgment. 

Ilartman  Bros,  cfe  Stewart  for  Appellant. 
Toole  cJ&  Walldce  for  Respondent. 

Pemberton,  C.  J. — The  only  question  we  deem  it  necessary 
to  determine  in  this  case  is  as  to  whether  the  district  court 
erred  in  refusing  to  open  and  set  aside  the  judgment  by  default 
entered  in  the  case  against  the  defendant  Calamine.  If  the 
court  in  this  matter  abused  that  sound  discretion  which  should 
control  in  such  cases,  then  its  action  was  erroneous.  To  de- 
termine this  question  we  must  consider  all  the  facts  and  cir- 
cumstances of  the  case  as  they  were  presented  to  the  court  at 
the  time  of  the  ruling  on  the  motion  to  set  aside  the  judgment 
by  default.  From  the  facts  as  shown  in  the  affidavits  of  both 
of  the  defendants,  and  contained  substantially  in  the  statement, 
we  are  of  the  opinion  that  Callantine  believed,  and  had  a  right 
to  believe,  that  counsel  had  been  employed  by  his  co-defend- 
ant to  attend  to  the  case  for  both  defendants  to  the  end  of  the 
litigation.  If  he  was  guilty  of  negligence  in  this  respect,  it 
was  certainly  excusable  negligence.  As  soon  as  he  learned 
that  the  counsel  employed  in  the  case  had  withdrawn  as  far  as 
he  (Callantine)  was  concerned,  and  permitted  judgment  by  de- 
fault to  be  entered  against  him,   he  took  immediate  steps  to 
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have  tfae  same  set  aside.  But  there  is  a  more  serious  question 
affecting  the  discretionary  action  of  the  court  disclosed  by  the 
record.  Huling's  separate  answer  contained  an  absolute  de- 
fense for  himself  and  Callantine  as  well.  Not  only  so,  it  set 
up  such  a  state  of  facts,  which,  if  true,  would  show  it  to  be  a 
serious  wrong  for  any  court  to  enter  judgment  in  favor  of 
plaintiff  against  either  defendant.  The  court's  attention  had 
been  called  to  this  answer  by  Huling's  counsel  asking  judg- 
ment on  the  pleadings.  The  court,  properly  enough,  instead 
of  gi'anting  this  motion,  gave  plaintiff  three  days  to  deny  the 
facts  pleaded  in  the  answer.  For  some  reason  plaintiff  de- 
clined to  reply,  preferring  seemingly  to  pursue  the  easier 
course  of  dismissing  his  action  as  to  Huling,  and  taking  a 
judgment  by  default  against  Callantine,  who  was  technically, 
but  we  think  excusably,  in  default.  Callantine  tendered  with 
his  motion  to  set  aside  the  default  an  answer  containing  sub- 
stantially the  same  facts  which  had  been  pleaded  in  Huling's 
answer,  and  which  plaintiff  declined  to  traverse  by  replication 
when  the  court  gave  him  leave  to  do  so.  Under  all  the  cir- 
cumstances of  the  case  we  think  the  court  should  have  opened 
the  default,  and  permitted  appellant  to  answer,  and  defend  the 
suit,  and  that  the  action  of  the  court  in  refusing  to  do  so  was 
error. 

All  cases  of  this  kind  depend  largely  upon  their  own  facts. 
It  seems  to  us  that  a  judgment  against  the  appellant  for  a  large 
sum  of  money,  under  all  the  cii*cumstances  of  the  case,  would 
operate  as  an  injustice,  and  that  a  refusal  of  the  court  to  open 
the  default  and  permit  the  appellant  to  defend  the  suit,  when 
the  circumstances  showed  such  injustice,  was  such  an  abuse  of 
judicial  discretion  as  to  constitute  reversible  error  in  the  case. 
Counsel  for  respondent  contends  that,  as  there  are  three  ap- 
peals in  this  case,  to-wit,  an  appeal  from  the  judgment,  an 
appeal  from  the  order  refusing  to  open  the  default,  and  an 
appeal  from  the  refusal  of  the  court  to  modify  the  judgment, 
and  that  as  only  one  appeal  bond  is  given,  such  bond  is  in- 
sufficient to  give  this  court  jurisdiction  of  the  case.  Ihis 
point  is  not  raised  by  counsel  for  respondent  by  a  motion  to 
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dismiss,  but  in  his  printed  brief.  It  is  urged  also  in  his  oral 
argument.  We  do  not  think  the  question  of  the  insufficiency 
or  invalidity  of  the  appeal  bond  is  properly  presented.  The 
bond,  in  our  opinion,  is  evidently  not  absolutely  void;  and,  if 
the  bond  should  be  considered  for  any  reason  defective,  we 
are  of  the  opinion  that  the  appellant  would  have  the  right,  on 
a  motion  to  dismiss  the  appeal  on  account  of  any  defect  there- 
in, to  make  and  file,  pending  such  motion,,  a  sufficient  bond. 
See  Sprecklea  v.  SprecMea^  (Cal.)  45  Pac.  1022.  And  besides 
this  court  has  not  only  held  to  the  doctrine  that,  if  an  appeal 
bond  was  defective,  a  sufficient  one  might  be  filed  pending  a 
motion  to  dismiss  on  account  of  such  defect,  but  in  Watkins 
V.  Morrisy  14  Mont.  354,  36  Pac.  452,  this  court  held  that 
<<but  one  cost  bond  is  required  in  appealing  from  a  judgment 
and  an  order,  where  such  appeal  is  consolidated  into  one 
record." 

There  are  other  assignments  of  error  in  the  record.  The 
appellant  contends  that  the  court  erred  m  overruling  the  de- 
murrer of  the  defendants,  among  other  things.  But  we  think 
it  unnecessary  to  pass  upon  these  questions,  as  the  case  must 
go  back  with  instructions  to  sustain  the  motion  to  set  aside  ihe 
judgment  entered  by  default  against  the  appellant.  The  ques- 
tion of  sufficiency  or  insufficiency  of  the  pleadings  may  also 
again  be  presented  to  the  court,  or  the  appellant  may  rely 
upon  the  merits  of  his  case  as  disclosed  in  his  answer,  which, 
under  this  decision,  he  will  be  permitted  to  file.  The  judg- 
ment and  orders  appealed  from  are  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the  views 
expressed  in  this  opinion. 

Reversed. 

Hunt  and  Buck,  JJ.,  concur. 
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MULVILLE,    Administbatob,    Ajppellant,    v.    THE   PA- 
CIFIC MUTUAL  LIFE  INSURANCE  COMPANY 
OF  CALIFORNIA,  Respondent. 

[Bubmitted  January  6, 1897.    Decided  January  18, 1897.  ] 

Accident  Inm,rance — Burden  of  Proof  on  Contributory  Negli- 
gence— Evidence — Instruction — Compromise  hy  PiMic  Ad- 
m^inistrator — Presumptions. 

Coatribuiory  NeoUgence.— In  an  action  upon  an  accident  Insurance  policy,  the  burden  Is 
upon  the  defendant  to  prove  contributory  negligence,  (citing  Higley  t.  OUmer,  8 
Mont.  90;  Wall  T.  BaUway  Company ^  12  Mont.  44.  29  Pac.  7n;  Nelson  y.  City  of  Hel- 
ena, 16  Mont.  21,89  Pac.  906);  this  rule  Is  not  changed  by  an  allegation  In  the  com- 
plaint that  deceased,  at  the  time  he  was  Injured,  was  using  due  diligence  for  his  per- 
sonal safety. 

Evtdenee.— In  such  an  action,  held  that  eyldence  tending  to  show  a  practice  of  deceased 
of  Jumping  on  moThug  trains  was  properly  excluded. 

Same.— Eyldence  haying  been  Introduced  by  defendant  showing  that  the  wounded  man 
had  been  found  between  the  tracks;  held  that  eyldence  as  to  the  space  between  the 
ears  and  the  track  was  properly  admitted  in  rebuttal,  as  It  tended  to  contradict  de- 
fendant's testimony;  held,  also  that  plalntlfl  has  the  right  to  introduce  In  rebuttal 
testimony  on  the  Issue  of  contributory  negligence. 

Same.— Plaintiff  in  rebuttal  in  order  to  contradict  a  witness  of  defendant  offered  in  eyl- 
dence the  testimony  of  such  witness  taken  at  the  coroner's  Inquest  and  signed  and 
sworn  to  by  him;  to  this  defendant  objected  because  it  did  not  appear  that  all  the 
testimony  of  the  witness  was  taken  down  at  that  time;  held,  ist.  That  the  objection 
was  properly  oyerruled;  2nd,  That,  In  the  absence  of  anything  to  the  contrary,  it 
would  be  presumed  that  all  the  eyldence  was  taken  down. 

InttructUm8,^ThB  policy  of  Insurance  proylded  that  it  should  not  include  a  case  where 
the  insured  sustained  injuries  or  was  killed  while  ylolating  the  rules  of  any  company 
or  corporation;  no  eyldence  was  offered  of  any  rule  which  deceased  ylolated;  held, 
that  an  instruction  to  the  effect  that  if  the  deceased  receiyed  the  injurie<t  causing  his 
death  while  ylolating  a  rule  of  any  company,  defendant  was  not  liable,  was  properly 
refused. 

Same—Contribvtory  Negligence.— An  instruction  to  the  effect  that  the  plaintiff  could  not 
recoTer  If  the  deceased,  by  any  negligence  on  his  part,  caused  his  death,  is  too  sweep- 
ing In  its  terms  and  was  properly  refused. 

AdministratorB—Compromise  of  Claims.— Held  that  an  order  of  the  court  authorizing  an 
administrator  to  settle  a  claim  belonging  to  the  estate  to  the  best  possible  adyantage 
was  not  inyalld  under  section  232,  Probate  Practice  Act,  Complied  Statutes  1887,  sec- 
tion 2737,  Code  of  Clyll  Procedure,  1896.  The  court  haying  first  determined  the  neces- 
sity for  a  compromise  may  authorize  the  administrator  to  settle  a  claim  **to  the  best 
adyantage  possible." 

Same— Presumption.— Held,  there  being  no  eyldence  to  the  contrary,  it  will  be  presumed 
that  the  public  administrator  and  the  court  acted  honestly  and  carefully  in  such  a 
compromise;  Held,  also  that  It  will  be  presumed  that,  before  making  an  order  allow- 
ing a  compromise,  the  court  was  Informed  of  the  necessity  for  the  same  and  the  terms 
thereof. 

8am&—PuhUe  Administrator.— The  public  administrator  has  the  same  power  to  com- 
promise claims  as  an  administrator  or  executor  has.  (S  360  Probate  Practice  Act, 
Compiled  Statutes,  1887,  S  4628.  Political  Code,  1896,  construed.) 


19 

96 

22 

634 

19 

"95| 

26 

44l! 

19 

95 

30 

67 

19 

"l6 

29 

889 

96  MuLviLLB  V.  P.  M.  L.  Ins.  Co.       [Dec.  T.'96 

Appeal  from  District  Courts  Silver  Bow  County;  J.  J. 
McIIatton^  Judge. 

Action  by  Samuel  Mulville,  administrator  of  the  estate  of 
Charles  F.  Young,  deceased,  against  the  Pacific  Mutual  Life 
Insurance  Company  of  California.  There  was  a  verdict  for 
plaintiff,  and  from  an  order  granting  defendant  a  new  trial 
plaintiff  appeals.     Affirmed. 

Statement  of  the  facts  by  the  justice  delivering  the  opinion. 

This  action  was  brought  in  the  lower  court  to  recover  the 
amount  of  an  accident  insurance  policy  taken  out  by  one 
Charles  F.  Young  in  the  defendant  company.  Young  was 
injured  by  a  train  of  cars  operated  by  a  railroad  company  in 
Silver  Bow  county,  and  died  almost  immediately  from  the 
effects  of  his  injuries.  Letters  of  administration  upon  his 
estate  were  issued  to  the  public  administrator,  George  Pasooe, 
of  Silver  Bow  county,  and  subsequently  to  the  present  plaint- 
iff. The  complaint  sets  forth  a  cause  of  action  under  the  terms 
of  the  policy.  The  answer  sets  up  two  defenses :  First,  con- 
tributory negligence  on  the  part  of  the  deceased  Young;  and, 
secondly,  a  settlement  and  compromise  between  the  insurance 
company  and  the  public  administrator,  Pascoe,  while  he  had 
charge  of  the  estate.  The  replication,  among  other  things, 
sets  forth  bad  faith  between  the  public  administrator,  Pascoe, 
and  the  company,  in  the  settlement  and  compromise.  As  to 
this  portion  of  the  replication,  however,  plaintiff  offered  no 
evidence.  In  order  to  maintain  its  second  defense,  the  de- 
fendant offered  in  evidence  an  order  of  the  probate  judge 
authorizing  a  compromise,  and  a  receipt  from  the  public  ad- 
ministrator, Pascoe.  This  order  and  receipt  were  as  follows  : 
<  *  In  the  Probate  Court  of  Silver  Bow  County,  Montana  Terri- 
tory, March  Term,  1887.  Journal  Entry,  April  27,  1887, 
Journal  B,  Page  349.  [Title  of  Cause.]  It  appearing  to  the 
satisfaction  of  this  court  that  it  will  be  for  the  best  interest  of 
the  said  estate  that  the  claim  for  insurance  money  held  under 
policy  of  insurance  issued   to  said   deceased   by  the   Pacific 
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Mutual  Accident  Life  Insurance  Company  of  California  be 
compromised,  it  is  hereby  ordered,  and  the  administrator  of 
said  estate  is  hereby  directed  to  settle  said  claim,  and  make  a 
compromise  with  said  insurance  company  to  the  best  advan- 
tage possible.  Caleb  E.  Irvine,  Probate  Judge.  Dated  April 
27,  1887."  The  receipt  reads  thus:  ''OflSce  of  Curtis  & 
Majors,  Attorneys  at  Law,  Real  Estate  and  Insurance  Agents, 
and  Mining  Brokers,  Money  Loaned  on  Real  Estate,  and 
Special  Attention  Given  to  Collections.  Butte,  Montana, 
April  27,  1887.  Received  of  the  Pacific  Mutual  Life  Insur- 
ance Company,  by  the  hands  of  Thomas  Bennett,  agent  for 
said  company,  the  sum  of  two  hundred  dollars  for  any 
amounts  now  due  upon  policy  No.  5,565  issued  by  the  said 
company  to  one  Charles  F.  Young  on  the  9th  day  of  February, 
1887,  and  being  in  full  of  a  final  settlement  for  said  policy; 
and  I  do  further  acknowledge  this  to  be  a  just  and  final  set- 
tlement of  the  claim  against  said  company,  whom  I  hereby 
fully  discharge  from  all  obligation,  of  whatsoever  kind  or 
nature.  Said  settlement  is  hereby  made  by  the  order  of  tbe 
probate  court  of  Silver  Bow  county,  Montana  territory.  In 
witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the 
day  and  year  first  above  written.  [Signed]  George  Pascoe, 
Administrator  of  the  Estate  of  Chas.  F.  Young."  The  de- 
fendant, before  the  case  was  submitted,  requested  the  follow- 
ing instructions  :  *  *  Instruction  No.  8.  In  the  policy  bued 
on  in  this  case,  there  is  a  provision  that  it  shall  not  cover  a 
gaBe  where  the  insured  sustains  injuries  or  is  killed  while  vio- 
lating the  rules  of  any  company  or  corporation.  Now,  if  you 
find,  from  the  evidence,  that  the  deceased,  Charles  F.  Young, 
received  the  injuries  which  caused  his  death  while  in  the  act 
or  attempt  to  violate  the  rules  of  any  company  or  corporation 
knowingly,  then  the  defendant  is  not  liable  under  said  policy 
of  insurance,  and  your  verdict  should  be  for  the  defendant." 
'Instruction  No.  15.  If  the  deceased,  Charles  F.  Young,  by 
any  act  of  negligence  on  his  part,  caused  his  death,  then  the 
plaintiff  cannot  recover,  and  your  verdict  should  be  for  the 
defendant. ' '  The  trial  resulted  in  a  verdict  for  the  plaintiff. 
Vol.  XIX— 7 
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The  trial  court  subsequently  granted  defendant's  motion  for  a 
new  trial,  and  from  this  order  plaintiff  appeals. 

TFm.  ScaUofiy  for  Appellant. 

All  the  facts  essential  to  the  plaintiff's  case  were  admitted 
by  the  answer,  as  they  were  not  denied.  The  burden  was 
upon  the  defendant  to  prove  the  alleged  carelessness  or  negli- 
gence. {Meadows  v.  Pacific  Mut^ual  Life  Ins.  Co.^  129  Mo. 
76;  Anthony  v.  Mercantile  Mut.  Ace.  Ass*ny  163  Mass.  354 
38  N.  E.  973;  Freeman  v.  Insurance  Cb.,  144  Mass.  572 
12  N.  E.  372;  Piedmont,  Etc,  Life  Ins.  Co.  v.  Ewing  92 
U.  S.  377.)  The  defense  is  practically  one  of  contributory 
negligence,  the  burden  of  which  is  on  defendant.  {Higley  v. 
Gilmer,  3  Mont.  90;  Wall\.  Helena  St.  By  Co.,  12  Mont. 
44-56,  29  Pac.  721;  Nelson  v.  City  of  Helena,  16  Mont.  21. 
Or  of  the  breach  of  a  condition  subsequent,  and  the  rule  is 
similar.  (Abbott's  Trial  Briefs  on  the  Pleadings,  page  172, 
§189.)  Besides,  defendant  waived  the  point  by  proceeding 
with  its  case.  {Bogk  v.  Gassert,  149  U.  S.  17,  13  S.  Ct 
738.)  Tbe  order  of  the  probate  court,  and  the  Pascoe  receipt 
were  properly  excluded  (because,  no  petition  was  presented  to 
the  court;  no  notice  was  given;  the  alleged  settlement  was  not 
submitted  to  the  court).  (§  232,  Probate  Practice  Aet,  1887.) 
Our  probate  system  is  and  was  one  of  statutory  regulations. 
The  probate  court  was  one  of  limited  jurisdiction.  Compli- 
ance with  the  statute  was  essential  to  the  validity  of  its  orders. 
{Smith  V.  Westerfield,  88  Cal.  374,  380,  26  P.  206;  CharU- 
boisv.  Bourdon,  6  Mont.  373,  12  P.  775;  In  re  Higgins' 
Estate,  15  Mont.  474,  39  P.  506;  State  ex  reL  Bartlett  v. 
Second  Judicial  District,  18  Mont.  481.)  Counsel  also 
argued  that  the  receipt  was  properly  excluded,  for  the 
same  reason ;  and  because  the  settlement  had  not  been  re- 
ported to  and  authorized  by  the  court.  A  public  adminis- 
trator has  only  such  authority  as  is  expressly  conferred  upon 
him  by  law.  {Beckett  v.  Sdover,  7  Cal.  216.)  Questions 
and  offers  relating  to  alleged  habit  of  deceased  of  getting  on 
trains.     It  would  have  been  improper  to  admit  such  testi- 
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mony.  It  would  not  have  proved  that  he  had  attempted  to 
get  on  the  train  at  the  time  of  the  accident.  The  court 
said:  <<I  can  see  that  the  only  thing  that  is  material  to 
the  determination  of  this  controversy,  is  whether  or  not  this 
person  was  neglectful  or  contributed  to  the  injuries  which  re- 
sulted in  his  death  at  that  time;  not  whether  he  was  neglect- 
ful at  some  other  time;  but  only  as  to  the  transaction  which 
occurred  at  the  time  he  received  the  iniuries."  The  court 
was  right.  {Baker  v.  Irtshy  172  Penn.  St.  528.)  Defendant's 
instructions  Nos.  8  and  16  were  properly  refused.  (Standard 
Life  amd  Accident  Insurance  Co,  v.  Jtmes^  94  Ala.  434,  10 
So.  530,  holding  that  this  clause  must  be  especially  pleaded.) 
Instruction  No.  15  was  of  such  a  general  and  sweeping  char- 
acter as  to  be  improper  and  erroneous.  It  went  too  far. 
Under  it^  any  inadvertence,  or  an  exposure  to  an  unknown 
danger  through  any  voluntary  act,  would  defeat  the  insured. 
That  is  not  the  law.  {Keene  v.  New  England  Mutual  Acci- 
dent Association,  161  Mass.  149,  36  N.  E.  891;  Burkhard  v. 
Travellers  Insura/nce  Co.^  102  Pa.  St.  262;  Scheiderer  v. 
Travellers  Insurance  Co.  58  Wis.  13,  16  N.  W.  47.) 

iStapleton  &  Stapleton^  for  Respondent. 

The  order  and  the  receipt  were  a  full  defense  to  this  action. 
{Jeffries  v.  Mutual  Life  Insuraaice  Co.y  110  U.  S.  306,  4  S. 
Ct.  8.)  It  is  contributory  negligence  to  attempt  to  jump  on 
or  off  a  moving  train.  (^Sawtelle  v.  BaHway  Passenger  In- 
surance Co.  19  Myers'  Federal  Decisions,  page  81S,  §  1792; 
129  Mass.  440;  Railway  Accident  Law,  376;  Cunningham  v. 
Chicago^  M  dk  St.  Paul  R.  R.  Co.,  17  Fed.  Rep.  882,  45 
Am.  Rep.  316.)  Voluntary  hazard  bars  recovery.  (Thomp- 
son on  Negligence,  Vol.  II,  pages  1151,  1152,  1153  and 
1154;  Tuttley.  Travellers^  Insurance  Cb.,  45  Am.  Rep.  317; 
97  Mass.  278.) 

Buck,  J. — ^The  district  judge,  in  granting  the  motion  for  a 
new  trial  in  this  case,  considered  the  following  alleged  errors  : 
First,  the  refusal  to  direct  a  verdict  for  the  defendant  vrhen. 
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at  the  beginning  of  the  trial,  plaintilff  declined  to  olffer  any 
evidence,  upon  the  gronnd  that  the  burden  of  proof  under  the 
pleadings  was  upon  the  defendant;  second,  the  exclusion  of 
the  probate  order  and  receipt  of  compromise;  third,  the  ex- 
cluhion  of  evidence  as  to  the  deceased  having  made  a  practice 
of  jumping  upon  the  train  which  killed  him  while  in  motion; 
fourth,  the  admission  of  evidence  as  to  the  space  between  the 
cars  and  the  track,  for  the  purpose  of  showing  that  it  was  im- 
possible for  the  deceased  to  have  been  between  the  cars  and 
the  track  without  being  crushed  to  pieces;  fifth,  the  admis- 
sion in  evidence  of  the  written  and  subscribed  testimony  of 
one  of  the  witnesses  previously  taken  at  the  coroner's  inquest; 
sixth,  the  court's  refusal  to  give  instructions  numbered  8  and 
15  requested  by  the  defendant.  There  were  other  assign- 
ments of  error,  but  they  are  substantially  embraced  in  the  one 
above  numbered,  <<  third." 

Inasmuch  as  it  does  not  appear  from  the  record  that  the  dis- 
trict judge,  in  setting  aside  the  verdict  of  the  jury,  assigned 
any  special  grounds  therefor,  it  becomes  necessary  to  pass 
upon  all  the  questions  involved  in  these  alleged  errors.  It  is 
the  law  of  this  state  that  contributory  negligence  is  a  matter 
of  defense.  {Higleyy,  Gilmer^  3  Mont.  90;  Wally.  Railway 
Co.  12  Mont.  44,  29  Pac.  721;  Nelson  v.  City  of  Helena,  16 
Mont  21,  39  Pac.  905.)  It  is  true,  in  the  plaintiff's  com- 
plaint, it  is  alleged  that,  at  the  time  he  was  injured,  he  was 
** using  due  diligence  for  his  personal  safety."  Such  an  alle- 
gation, however,  was  unnecessary,  and  no  proof  of  the  same 
was  required  of  plaintiff  in  making  out  a  prima  facie  case. 
[Higley  v.  Gilmer^  supra.)  There  was  no  error,  therefore, 
in  the  trial  court  holding  that  the  burden  of  proof  was  upon 
the  defendant  to  establish  contributory  negligence  on  the  part 
of  the  deceased. 

Nor  was  there  any  error  in  excluding  evidence  as  to  the  de- 
ceased having  made  a  practice  of  jumping  on  the  train  while 
in  motion.  Upon  this  we  cite,  with  approval,  the  language  of 
the  supreme  court  of  Pennsylvania,  in  the  case  of  Baker  v. 
Jrish,  172  Pa.  St.  531,  33  Atl.  558.     The  court  said  :     "De- 
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fendant  proposed  to  prove  that  Baker  had  made  a  practice  of 
jumping  from  the  elevator  while  in  motion.  *  *  *  What 
Baker  had  done  before  would  warrant  no  inference,  or  one  so 
remote,  that  he  had  done  the  same  on  the  day  of  the  accident, 
that  the  evidence  was  inadmissible." 

Again,  the  trial  court  committed  no  error  in  allowing  evi- 
dence as  to  the  space  between  the  cars  and  the  track.  It  had 
been  stated  by  a  witness  that  he  had  found  the  wounded  man 
between  the  rails  of  the  track.  This  evidence,  tending  as  it 
did,  to  establish  that  it  was  a  physical  impossibility  for  the 
man  to  have  been  between  the  cars  and  the  track  without  be- 
ing more  crushed,  was  clearly  admissible  in  rebuttal.  This 
follows  as  a  corollary  of  the  proposition  that  the  burden  of 
proof  as  to  the  alleged  contributory  negligence  was  upon  the 
defendant. 

We  find  no  error  in  the  admission  of  the  sworn  and  sub- 
scribed testimony  of  a  witness  before  the  coroner's  jury  in 
order  to  contradict  him.  The  main  ground  of  defendant's  ob- 
jection was  that  it  did  not  appear  whether  all  the  testimony 
given  by  the  witness  before  the  coroner  had  been  taken  down. 
In  the  absence  of  any  showing  to  the  contrary,  it  should  be 
presumed  that  it  had  been. 

Instruction  No.  8,  requested  by  defendant,  was  properly  re- 
fused. As  appellant  contends,  no  rules  of  the  railroad  com- 
pany which  defendant  claims  to  have  been  violated  had  been 
introduced  in  evidence.  Instruction  No.  15,  requested  by  the 
defendant,  was  also  properly  refused.  It  was  too  sweeping  in 
its  terms. 

In  the  exclusion  of  the  probate  order  and  receipt  of  com- 
promise, however,  we  are  satisfied  the  lower  court  erred,  and 
that  it  was  on  this  ground  alone  the  district  judge  granted  a 
new  trial.  The  authorities  are  to  the  effect  that  an  adminis- 
trator has  authority  to  compound  or  compromise  with  a 
debtor  of  his  decedent,  when  it  is  to  the  interest  of  the  estate, 
irrespective  of  any  statutory  power  conferred  upon  him.  (See 
Jeffries  v.  Inmrance  Co.,  110  U.  S.  305,  4  Sup.  Ct.  8;  Mavl- 
ton  V.  Holmes,   67  Cal.   337.     Whether  this  be  the  law  of 
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Montana,  where,  jadging  from  the  general  tenor  of  the  pro- 
bate acts,  the  legislature  seems  to  have  intended  to  expressly 
define  the  duties  and  powers  of  executors  and  administrators, 
it  is  unnecessary  to  determine,  because  section  232,  Probate 
Practice  Act,  Compiled  Statutes,  1887  (section  2737,  Code  of 
Civil  Procedure,  1895),  expressly  confers  this  power  upon  ad- 
ministrators. It  is  as  follows:  << Whenever  a  debtor  of  a 
decedent  is  unable  to  pay  all  his  debts,  the  executor  or  admin- 
istrator, with  the  approbation  of  the  probate  court  or  judge 
may  compound  with  him  and  give  him  a  discharge  upon  re- 
ceiving a  fair  and  just  dividend  of  his  effects.  A  compromise 
may  also  be  authorized  when  it  appears  to  be  just  and  for  the 
best  interest  of  the  estate.  ^  ^ 

Appellant  urges  that  section  232  aforesaid  contemplates  that 
the  approbation  of  the  probate  judge  or  court  must  be  ob- 
tained to  a  compromise  upon  terms  which  have  been  definitely 
ascertained  by  the  administrator  and  presented  for  approval. 
We  cannot  agree  with  this  construction  of  the  statute,  at  least 
so  far  as  applicable  to  this  case.  In  the  order  before  us  it  ap- 
pears that,  after  the  determination  of  the  necessity  for  a  com- 
promise under  the  statute  authorizing  it,  the  judge  directed 
the  administrator  to  settle  upon  the  best  terms  he  could  ob- 
tain. This  was  equivalent  to  giving  his  approbation  to  a  defi- 
nite agreement  for  a  compromise.  So  far  as  this  record  dis- 
closes, no  evidence  having  been  introduced  in  regard  to  plaint- 
iff's charge  in  the  replication  that  the  compromise  between  the 
public  administrator,  Pascoe,  and  defendant  was  the  result  of 
bad  faith,  the  presumption  is  that  both  the  public  adminis- 
trator and  the  probate  judge  discharged  their  duties  to  the 
dead  man's  estate,  in  the  matter  of  the  alleged  compromise,  as 
honest  and  careful  officers  should.  Unassailed,  and  consid- 
ered by  itself,  the  presumption  attaching  to  this  order  would 
be  that,  before  signing  it,  the  probate  judge  was  fully  in- 
formed both  as  to  the  circumstances  rendering  a  compromise 
proper  and  expedient  under  the  law,  and  the  proposed  terms 
upon  which  the  administrator  intended  to  settle.  The  stat- 
utes in  force  prescribed  no  formal  method  in  which  the  admin- 
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istrator  should  obtain  the  approbation  of  the  court  or  judge  to 
the  compromise  he  contemplated,  nor  did  they  require  any 
notice  to  be  given  of  the  application  for  it.  Evidently  what 
the  law  had  mainly  in  view  in  such  a  case  was  that  the  admin- 
istrator should  consult  with  the  probate  judge,  as  a  conserva- 
tor of  the  estate  of  decedents,  and  obtain  his  assent  as  such  to 
any  compromise  he  proposed  to  make.  The  order  might  well 
have  been  more  definite  in  its  recitals,  and  have  set  forth  care- 
fully the  facts  upon  which  it  was  based,  and  the  terms  within 
which  the  judge's  approbation  was  given  to  the  proposed 
settlement.  But  while,  no  doubt,  this  order  is  open  to  criti- 
cism for  informality,  we  nevertheless  cannot  hold  it  invalid. 

Appellant  claims  there  is  a  distinction  between  a  compromise 
effected  by  a  public  administrator  and  one  brought  about 
through  an  administrator  appointed  to  take  charge  generally 
of  the  affairs  of  an  estate.  Under  section  360,  Probate  Prac- 
tice Act,  Compiled  Statutes  1887  (section  4528,  Political 
Code,  1895),  the  public  administrator  had  the  same  powers  as 
administrators  and  executors.  Section  350  is  as  follows  : 
*' When  no  direction  is  given  in  this  chapter  for  the  govern- 
ment or  guidance  of  a  public  administrator  in  the  discharge  of 
his  duties,  or  for  the  administration  of  an  estate  in  his  hands, 
the  provisions  of  the  preceding  chapters  of  this  title  must 
govern."  Entertaining  this  view  of  the  law,  we  are  of  opin- 
ion that  the  order,  and,  as  a  necessary  consequence,  the  re- 
ceipt, should  have  been  admitted  in  evidence  on  the  trial.  The 
order  appealed  from  is  affirmed. 

Affirmed, 

Pbmbebton,  C.  J.,  and  Hunt,  J.,  concur. 
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C.  HARMON,  Receiver,   Etc.,  Appeixant,  v. 
CONROW,  ET  AL.,  Respondents. 

[Submitted Jaouary  14,1897.   DecldedJanuary  18, 1897.] 

Action  on  Sheriff'^ 8  Bond  for  Unlawful  Levy — Practice  on 
Motion  for  Non-Suit — Ddvoery  of  Chattd. 

Pbagticb— if on-Suit— On  a  motion  for  a  non-iait.  all  eyldenoe  tending  to  prove  plain- 
tiff '8  case  will  be  assumed  to  be  true. 

Action  for  Uklawfitl  Lbvt  of  Attachmbnt.— The  oTldenoe  Introduced  by  plaintiff 
tended  to  proye  that,  on  July  29th,  1898,  the  Stock  Growers*  National  Bank  of  Miles 
City,  being  insolvent,  suspended  business;  that  B,  the  cashier,  was  the  only  officer, 
and  M  was  the  only  director  of  the  bank  present  at  the  time;  that  B,  being  a  debtor 
to  the  bank,  upon  the  advice  of  M,  by  a  written  Instrument  reciting  a  consideration 
of  one  dollar,  '*sold  and  assigned"  to  the  bank  a  certain  frame  building  situated  on 
what  is  known  as  the  right  of  way  in  the  town  of  Red  Lodge,  which  is  several  hun- 
dred miles  distant  from  Miles  City,  **said  building  being  occupied  at  present  by  H.  J. 
Armstrong  and  Co.";  and  there  was  also  included  a  horse  and  other  personal  prop- 
erty; the  instrument  was  witnessed  by  M,  and  B  then  in  his  presence  and  still  aatlng 
under  his  advice  deposited  the  paper  in  the  vault  of  the  bank;  that  B  then  notified 
the  bank's  bookkeeper  of  what  he  had  done,  and  directed  him  to  oommunicate  the 
same  to  the  person  ^ho  should  take  charge  of  the  bank;  that  on  August  8th,  before 
the  levy  of  attachment,  B  notified  Armstrong  &  Co.  in  writing,  of  the  transfer,  and 
directed  that  firm  to  pay  to  the  receiver  of  the  bank  all  rents  due  or  to  grow  due  upon 
the  writ  en  lease  under  which  they  were  in  possession  of  the  building;  that  when  the 
levy  was  made,  the  clerk  In  charge  of  the  store  told  the  sheriff  of  this  notice.  There 
was  no  question  of  actual  fraud,  but  defendant  claimed,  in  his  motion  for  non-suit, 
that  the  transfer  was  fraudulent  as  to  creditors.  Held,  that  under  the  facts  stated 
there  was  some  evidence  tending  to  show  an  acceptance  of  the  bill  of  sale  by  the 
bank.  Held,  also,  that  there  was  some  evidence  tending  to  show  a  delivery,  and  that 
it  was  error,  under  these  circumstances,  to  grant  a  motion  for  a  non-suit. 

Appeal  from  District  Courts  Park  County;  Fra/nk  Henry  ^ 
Judge. 

Action  on  the  relation  of  Leo  C.  Harmon,  receiver  of  the 
Stock  Growers'  National  Bank  of  Miles  City,  Mont. ,  against 
John  M.  Conrow  and  others,  upon  a  sheriff's  bond,  for  dam- 
ages for  a  wrongful  levy.  From  a  judgment  on  a  verdict  di- 
rected for  the  defendants,  plaintiff  appeals.     Reversed. 

Statement  of  the  facts  by  the  justice  delivering  the  opinion. 

Action  by  plaintiff,  as  receiver  of  an  insolvent  national 
bank,  upon  a  sheriff's  bond,    for  damages  for  the  unlawful 
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levy  upon  a  frame  building,  alleged  to  be  plaintiff's  property, 
situate  upon  a  railroad  right  of  way.  The  writ  was  issued  in 
the  case  of  W.  B.  Jordwa^  plaintiffs  v.  E.  E,  Batchelor^  de- 
fendant. Defendants  admitted  the  attachment,  denied  the 
ownership  of  plaintiff,  and  pleaded  a  justification  by  virtue  of 
the  writ  of  attachment  heretofore  referred  to,  and  execution 
and  sale  under  process  in  said  suit.  The  cause  was  tried  be- 
fore a  jury,  and  plaintiff's  testimony  was  introduced.  On  de- 
fendants' motion  the  court  instructed  the  jury  to  return  a 
verdict  for  the  defendants  upon  some  one  (although  it  does 
not  appear  which)  of  the  following  grounds  :  '^(1)  It  appears 
from  the  evidence  that  the  property  described  in  the  com- 
plaint, if  transferred  at  all,  was  transferred  to  the  Stock 
Growers'  National  Bank  as  security  for  an  indebtedness,  the 
amount  and  extent  of  which  does  not  appear  from  the  evi- 
dence; neither  does  it  appear  from  the  bill  of  sale,  marked 
< Plaintiff's  Exhibit  A,'  and  the  said  exhibit  A  is  not  executed 
with  the  formalities  governing  chattel  mortgages  required  by 
law;  nor  was  there  any  transfer  of  the  possession  of  the  prop- 
erty to  the  Stock  Growers'  National  Bank.  (2)  The  evidence 
fails  to  show  that  the  said  bill  of  sale,  marked  <  Plaintiff's  Ex- 
hibit A, '  was  ever  received  or  accepted  by  the  Stock  Growers' 
National  Bank,  either  as  security  or  otherwise.  (3)  The  evi- 
dence fails  to  show  that  the  Stock  Growers'  National  Bank,  or 
any  one  for  it,  ever  accepted  the  property  described  in  the 
complaint,  either  as  security  or  otherwise.  (4)  The  evidence 
fails  to  show  any  consideration  whatsoever  passing  from  the 
Stock  Growers'  National  Bank  to  Elmer  E.  Batchelor  for  the 
transfer  of  the  property  described  in  the  complaint.  (5)  The 
evidence  fails  to  show  any  delivery  of  the  property  described 
in  the  complaint  to  the  Stock  Growers'  National  Bank,  or  any 
one  for  it.  (6)  The  evidence  fails  to  show  any  acceptance  by 
any  officer  of  the  Stock  Growers'  National  Bank  prior  to  its 
insolvency,  or  by  any  one  having  authority  from  the  comp- 
troller of  currency."  Judgment  was  entered  for  defendants. 
Plaintiff  appeals. 

H.  O.  Lovd  and  Cwmpbdl  cfc  Sta/rk^  for  Appellant. 
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Savage  i&  Day  and  Strevell  <&  Porter^  for  Respondents. 

Hunt,  J. — The  well  established  doctrine  of  practice  under 
the  former  codes  of  this  state  was  that  on  a  motion  for  a  non- 
suit everything  the  evidence  tended  to  prove  was  assumed  to 
be  true  on  appeal  to  the  supreme  court.  (EnherBon  v.  Ditch 
Co,,  18  Mont.  247,  44  Pac.  969.)  To  ascertain,  therefore, 
whether  there  was  a  sale  and  delivery  of  the  building,  we 
must  look  into  the  evidence.  The  facts  are  as  follows:  On 
July  29,  1893,  the  Stock  Growers^  National  Bank  of  Miles 
City,  Montana,  became  insolvent,  and  in  the  afternoon  of  that 
day  closed  its  doors  to  business.  As  there  were  numerous 
persons  who  owed  the  bank  considerable  money,  Mr.  Middle- 
ton,  a  director  in  the  bank,  in  the  forenoon  of  July  29th, 
advised  Batchelor,  the  cashier,  that  it  was  desirable  to  obtain 
security  upon  these  various  loans.  Batchelor  himself  owed 
the  bank  a  considerable  sum,  and  in  the  forenoon,  in  accord- 
ance with  Middleton^s  prior  suggestions,  executed  to  the  Stock 
Growers'  National  Bank  a  bill  of  sale,  reciting  that  in  consid- 
eration of  one  dollar  he  sold  and  assigned  unto  the  Stock 
Growers'  National  Bank  of  Miles  City  the  following  described 
property,  to- wit:  «*One  one-story  frame  building  situated  in 
what  is  known  as  the  ^right  of  way'  in  the  town  of  Bed  Lodge, 
Park  county,  Montana,  said  building  being  occupied  at  pres- 
ent by  H.  J.  Armstrong  &  Co."  There  were  also  included  in 
the  bill  of  sale  a  saddle  horse  in  the  possession  of  W.  W. 
Alderson  at  Muddy,  Mont. ,  one  Victor  bicycle,  and  one  set 
of  bedroom  furniture.  The  bill  of  sale  was  witnessed  by  Mr. 
Middleton.  The  bicycle  and  bedroom  furniture  were  left  by 
Batchelor  in  the  bank,  and  subsequently  passed  into  the  hands 
of  the  receiver  for  the  bank's  benefit.  Batchelor  was  the  only 
officer  of  the  bank  in  town  upon  the  day  of  the  failure,  and 
Mr.  Middleton  thinks  he  himself  was  probably  the  only  di- 
rector in  town.  Mr.  Batchelor  was  advised  by  Mr.  Middle- 
ton,  who  by  profession  was  and  is  a  lawyer.  When  the  bill 
of  sale  was  executed,  Batchelor  put  it  into  the  vault  of  the 
bank  in  the  presence  of  Middleton.     Batchelor  notified  the 
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bookkeeper  of  the  bank  of  the  execution  of  the  bill  of  sale, 
and  of  his  having  deposited  the  same  inside  the  vault,  and  told 
the  bookkeeper  to  inform  whoever  came  to  take  charge  of  the 
bank  that  he  had  given  a  bill  of  sale,  and  placed  it  in  the  safe 
of  the  vault.  The  building  described  in  the  bill  of  sale  was 
occupied  by  the  firm  of  druggists  of  H.  J.  Armstrong  &  Co. , 
at  Red  Lodge,  Mont.,  under  a  written  lease  made  February 
14,  1893,  between  Batchelor  and  Armstrong  &  Co.,  running 
for  two  years  from  February  14»  1893.  Upon  August  8, 
1893, — 10  days  after  the  failure,  but  before  the  levy  of  at- 
tachment in  the  suit  of  Jordan  v.  Batchdor^ — Batchelor  noti- 
fied Armstrong  &  Co.  in  writing  that  he  had  given  to  the 
Stock  Growers'  National  Bank  a  bill  of  sale  for  the  drug  store 
building,  and  directed  said  firm  to  pay  rent  then  due,  or  to  be 
due  in  future,  to  the  parties  in  charge  of  the  bank.  When 
the  sheriff  levied  upon  the  property,  the  person  in  charge  of 
the  business  of  Armstrong  &  Co.  at  Red  Lodge  told  him  that 
Armstrong  &  Co.  had  received  Batchelor' s  ordei;  notifying 
them  of  the  sale  of  the  building  to  the  bank.  In  answer  to 
the  notice  of  garnishment  served  by  the  sheriff,  Armstrong  & 
Co.  stated  that  they  had  in  their  possession  the  sum  of  $50  due 
Batchelor  for  rent  to  date.  The  sheriff  put  one  of  the  firm  of 
Armstrong  &  Co.  in  charge  as  a  keeper  when  he  levied  the 
execution,  and  advised  him  that  he  must  pay  the  rent  to  the 
sheriff.  The  member  of  the  firm  told  the  sheriff  that  he  did 
not  care  to  whom  he  had  to  pay  the  rent,  as  he  would  just  as 
soon  pay  it  to  the  sheiiff  as  to  the  Stock  Growers'  National 
Bank. 

It  seems  to  us  quite  clear  that  the  tendency  of  this  evidence 
was  to  prove  a  sale  and  delivery  of  the  building  to  the  bank, 
and  a  valid  acceptance  thereof  by  its  officers.  Batchelor,  an 
officer  and  debtor  of  the  bank,  which  was  to  close  its  doors  in 
a  few  hours,  in  obedience  to  the  request  of  the  only  then  pres- 
ent director  of  the  bank,  to  protect  the  institution  executed  a 
bill  of  sale  of  certain  property  including  a  building  several 
hundred  mil^s  away,  in  the  possession  of  a  tenant  under  a 
written  lease.    The  consideration  for  this  transfer  was  Batche- 
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lor's  debt  to  the  bank.  There  being  no  official  of  the  bank 
present  other  than  the  director,  upon  whose  advice  Batchelor 
acted,  Batchelor,  in  the  director's  presence,  put  the  bill  of 
sale  in  the  vault,  also  telling  a  clerk  of  his  action,  and  of  the 
whereabouts  of  the  bill  of  sale.  <<Idid  nothing,''  testified 
the  director,  <^atthat  time,  after  the  execution  of  the  bill  of 
sale,  except  witness  it,  and  see  it  was  put  in  the  vault."  The 
circumstances  were  peculiar.  It  is  conceded  that  there  is  no 
element  of  intentional  fraud  in  the  case.  The  property  was 
incapable  of  physical  tradition,  and  lawfully  in  possession  of  a 
tenant.  The  bill  of  sale  was  executed  and  deposited  where 
other  valuable  papers  of  the  bank  were  naturally  kept;  all  at 
the  suggestion  of  a  director,  who  seems  to  have  acted  for  the 
bank  with  a  measure  of  authority  which  was  recognized  by 
Batchelor.  These  acts  by  the  director  and  Batchelor,  to- 
gether with  the  latter's  subsequent  act  of  advising  the  tenants 
of  the  sale  to  the  bank,  constituted  a  delivery  and  acceptance, 
valid  against  creditors  under  the  statute.  (Compiled  Statutes 
1887,  §  226.)  The  respondents'  argument  that  the  acts  of  the 
seller  cannot  alone  constitute  a  delivery  is  not  applicable,  be- 
cause the  evidence  warrants  the  assumption  by  us,  on  the 
motion  for  a  nonsuit,  that  the  vendee,  the  bank,  did,  by  its 
director,  as  fully  as  it  possibly  could  at  the  time,  accept  the 
building.  To  hold  otherwise  would  lead  to  the  proposition 
that,  if  a  bank  is  failing,  and  the  only  officer  in  charge  is  per- 
sonally one  of  the  debtors,  that  officer  cannot  personally  exe- 
cute a  bill  of  sale  of  a  leased  building  to  the  bank  in  good 
faith  to  protect  it,  and  the  bank  cannot  accept  the  same 
through  the  only  other  officer  present,  a  director.  We  cannot 
assent  to  this  where  the  circumstances  show  an  honest  purpose 
to  transfer  the  property,  and  where  the  receiver  subsequently 
ratifies  the  director's  acceptance.  As  we  view  it,  the  delivery 
was  sufficient  on  the  ground  that  no  other  delivery  was  practi- 
cable under  the  circumstances,  and  that  the  acts  performed 
were  intended  as  a  delivery  of  the  house  and  an  assignment  of 
rents  under  the  lease  thereof.  {Tattle  v.  Banky  J.9  Mont.  11, 
47  Pac.  203;  Thomas  v.  HUlhouse,  17  Iowa  71;  Tiedeman  on 


19  Mont.]  State  v.  Conbow.  109 

Sales,  §  106. )  Respondents  say  that  the  assignment  of  the  lease 
and  rentals  was  not  complete  until  accepted  by  the  assignee,  or 
acted  apon  by  the  debtor;  and  that  a  mere  direction  by  the 
creditor  to  his  debtor  to  pay  the  debt  to  a  third  person,  with- 
out the  latter' s  knowledge  or  assent,  is  not  sufficient  to  defeat 
a  garnishment  But  the  evidence  is  that  the  notice  of  sale  to 
the  tenants,  and  the  order  to  pay  rentals,  was  received  by 
the  tenants  before  the  attachment  was  levied  by  the  sheriff. 
As  tenants,  Armstrong  &  Co.,  were  indifferent  to  the  compli- 
cations arising  by  claimants  to  the  rentals  or  building,  and  so 
expressed  themselves  to  the  sheriff,  who  ordered  them  to  pay 
the  rent  to  him.  They  explained  their  position — and  the  evi- 
dence of  their  explanation  was  not  objected  to — to  the  sheriff, 
and  evidently  did  not  mean  to  deliberately  acknowledge  them- 
selves as  holding  any  property  or  money  belonging  to  Batche- 
lor  as  against  the  bank.  In  this  respect  the  case  is  to  be  dis- 
tinguished from  Bank  v.  Barnes,  18  Mont.  336,  46  Pac.  218. 
The  case  is,  therefore,  not  within  the  rule  of  decision  as  an- 
nounced by  Waples  on  Attachment  §  416,  and  other  books  cited 
by  respondent,  where  there  was  an  absence  of  any  notice  or 
acceptimce  of  or  assent  to  an  agreement  whereby  the  debtor, 
instead  of  paying  the  debt  to  the  creditor,  agrees  to  pay  it  to 
a  third  person.  The  facts  at  bar  rather  bring  our  decision  up- 
on this  point  within  the  rule  of  Bank  v.  Barnes,  cited 
above,  where  it  was  laid  down  that  an  order  to  pay  to  a 
creditor  money  due  or  to  become  due  creates  an  equitable 
interest  in  the  fund  in  favor  of  the  assignee,  and  that  it  is  not 
necessary  that  the  debtor  upon  whom  the  order  is  drawn 
should  assent  to  the  transfer.  Batchelor  having  parted  with 
his  interest  in  the  property  before  attachment  and  garnish- 
ment, and  notice  of  such  sale  having  been  brought  home  to  the 
officer  before  seizure,  the  rights  of  the  bank  are  paramount  to 
those  acquired  under  the  process.  Drake,  Attachment  §.  223. 
This  discussion  disposes  of  the  points  relied  on  by  respond- 
ents, and  leads  to  the  conclusion  that  the  court  ought  not  to 
have  directed  a  verdict  for  the  defendants.  Judgment  re- 
versed. r>  y 

Jxeversed, 
Pembebtok,  C.  J.  and  Buck,  J.,  concur. 
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GENERAL  ELECTRIC  COMPANY,  Appellant,  v.  BLACK 
KT  AL.,  Respondents. 

[Submitted  January  is,  1887.    Decided  January  18, 1887.] 

Action  an  Assigned  Account — Pleadings — Instructions, 

PiJBAi>iN08—Iwue.~Plaintlff  brought  suit  to  collect  of  the  defendants,  trustees  of  the 
Bozeman  Light  Co.,  an  account  claimed  to  be  due  from  that  company  to  the  Thomp- 
son-Houston Electric  Co.,  and  to  have  been  assigned  to  plaintiff  on  November  20th. 

1889.  The  answer  denied  the  assignment  of  the  account  to  plaintiff,  alleged  that  the 
account  was  assigned  to  a  corporation  other  than  plaintiff  on  the  24th  day  of  March, 

1890,  and  alleged  payment  to  have  been  made  to  that  corporation  prior  to  the  com- 
mencement of  the  suit;  the  replication  denied  all  of  the  allegations  in  the  answer. 
Verdict  for  the  defendant.  HeM^  that  the  only  material  Issue  in  the  ease  was 
whether  or  not  the  account  had  been  assigned  as  alleged  in  the  answer;  and  that  an 
Instruction  confluing  the  inquiry  of  the  Jury  to  that  issue  was  correct. 

Pbaticb— i^e^ordt.— The  practice  of  incumbering  a  record  with  Imniateriai  matter  and 
numerous  assignments  of  error  which  are  not  relied  upon,  is  commented  upon  by  the 
court. 

Appeal  from  District  Courts  Gallatin  Coxmty;  F.  K,  Arm- 
strong.  Judge. 

Action  by  the  General  Electric  Company  against  M.  M. 
Black,  W.  M.  Nevitt,  and  Rosa  G.  Black,  on  an  account. 
From  a  judgment  in  favor  of  the  defendants,  plaintiff  appeals. 
Affirmed. 

Statement  of  facts  by  the  justice  delivering  the  opinion. 

This  suit  was  brought  by  the  plaintiff  to  collect  of  the  de- 
fendants, who  are  the  trustees  of  the  Bozeman  Electric  Light 
Company,  an  account  which  it  is  alleged  was  due  and  owing 
from  the  Bozeman  Electric  Light  Company  to  the  Thomson- 
Houston  Electric  Company  on  the  20th  day  of  November, 
1889,  and  which  it  is  alleged  the  Thomson- Houston  Electric 
Company  assigned  to  the  plaintiff  company  on  the  Ist  day  of 
November,  1894;  recovery  being  sought  in  this  case  against 
the  trustees  of  the  Bozeman  Electric  Light  Company  on  ac- 
count of  their  failure  to  file  a  statement  of  the  condition  of 
said  company,  as  required  by  the  statutes  of  Montana.     The 
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answer  of  the  defendant  denies  the  indebtedness  of  the  Boze- 
man  Electric  Light  Company  to  the  Thomson-Houston  Elec- 
tric Company  sued  for,  and  avers  that  all  the  indebtedness 
which  said  Bozeman  Electric  Light  Company  ever  owed  to  the 
Thomson-Houston  Electric  Company  had  been  fully  paid  be- 
fore the  commencement  of  this  suit.  The  answer  also  denies 
that  the  Thomson-Houston  Company,  for  value,  or  otherwise, 
ever  sold  or  assigned  the  account  sued  on  to  the  plaintiff  com- 
pany. The  answer  affirmatively  alleges  that  the  account  sued 
on  was  transferred  and  assigned  by  the  Thomson-Houston 
Electric  Company  to  the  Northwest  Thomson-Houston  Elec- 
tric Company  on  or  about  the  24th  day  of  March,  1890,  and 
that  on  or  about  the  6th  of  April,  1891,  the  Bozeman  Electric 
Light  Company  fully  paid  off  and  discharged  the  account  sued 
on  to  the  Northwest  Thomson-Houston  Electric  Company, 
which  was  the  owner  and  assignee  of  said  account  The  evi- 
dence that  payment  of  the  account  sued  on  was  made  to  the 
Thomson-Houston  Electric  Company  as  alleged  is  not  contra- 
dicted, nor  is  it  contended  by  the  plaintiff  that  the  account 
was  ever  reassigned  to  the  Thompson- Houston  Electric  Com- 
pany. The  replication  of  the  plaintiff  denies  payment  of  the 
account,  and  also  denies  that  the  account  was  ever  assigned  by 
the  Thomson  Houston  Electric  Company  to  the  Northwest 
Thomson-Houston  Electric  Company.  The  case  was  tried  to 
a  jury,  who  rendered  a  verdict  for  the  defendants,  on  which 
verdict  the  court  rendered  judgment.  The  plaintiff  appeals 
from  the  judgment  and  the  order  denying  a  new  trial. 

Luce  cfe  Luce,  for  Appellant. 

Toole  <&  Wallace^  for  Respondents. 

Pembebton,  C.  J. — ^The  appellant  contends  that  the  only 
issue  tried  in  the  court  below  was  as  to  whether  the  account 
in  suit  had  been  paid,  and  that  the  court,  at  the  close  of  the 
evidence,  erroneously  took  this  question  from  the  jury,  and, 
by  instructions,  confined  and  limited  the  jury  to  the  question 
as  to  whether  the  Thomson-Houston  Electric  Company  had  as- 
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signed  the  account  to  the  Northwest  Thomson-Houston  Elec- 
tric Company,  as  alleged  in  the  answer  before  suit.  We  think 
this  contention  is  not  supported  by  the  record.  The  ques- 
tion as  to  whether  the  assignment  of  the  account  had  been 
made  by  the  Thomson-Houston  Electric  Company  to  the 
Northwest  Thompson-Houston  Electric  Company  before  suit 
was  a  very  material  issue  tried  in  the  lower  court.  The 
evidence  of  the  bookkeepers  of  the  Thomson-Houston  Electric 
Company  and  of  the  Northwest  Thomson-Houston  Electric 
Company  was  introduced,  and  by  this  evidence  it  appears  from 
the  books  of  both  these  companies  that  the  account  sued  on 
had  been  assigned  as  alleged  in  the  answer  of  defendants.  If 
it  be  conceded  that  the  assignment  was  so  made,  then  the  ques- 
tion of  payment  of  the  account  became  immaterial,  although  it 
is  not  disputed  that  payment  was  made  to  the  Northwest 
Thomson-Houston  Electric  Company;  for,  if  the  account  had 
been  assigned  as  alleged  in  the  answer,  then  this  plaintiff  com- 
pany, which  claims  the  account  was  assigned  to  it  in  1894, 
long  after  its  assignor  had  parted  with  its  title  to  the  account, 
acquired  no  title  thereto  by  its  alleged  assignment.  We  think 
the  evidence  set  up  in  the  answer  sufficient  to  support  the 
verdict  We  think  the  only  material  question  to  be  deter- 
mined at  the  trial  below  was  as  to  whether  the  account  was  as- 
signed, as  alleged  in  the  answer,  before  suit.  And  we  see  no 
error  in  the  action  of  the  court  in  confining  the  inquiry  of  the 
jury  to  that  one  issue  by  the  instruction  given,  which  we 
think  was  correct,  as  declaring  the  law  applicable  to  the  facts 
and  pleadings  in  the  case. 

We  cannot  close  this  opinion  without  noticing  what  we  con- 
sider a  reprehensible  practice,  as  disclosed  by  the  record.  As 
we  view  the  case,  there  is  but  one  material  question  presented 
by  the  record.  That  we  have  treated  above.  But  there  are 
100  assignments  of  error  contained  in  the  record.  We  are 
utterly  amazed  that  counsel  occupying  a  prominent  and  enviable 
place  in  the  ranks  of  the  profession  should  feel  called  upon  to 
so  incumber  a  record  with  useless  and  immaterial  matter  and 
assignments.     It   is  a   profitless  labor  to  them.     It  entails 
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labor  and  hardship  upon  this  court,  that  can  find  no  reason 
able  excuse,  besides  entailing  unnecessary  expense  upon  liti- 
gants. This  practice  is  so  common  that  we  feel  it  our  duty  to 
thus  protest  against  it.  Let  our  strictures  be  understood  as 
applying  to  this  practice  generally,  and  not  specially  to  the 
re  ord  and  counsel  in  this  case.  The  judgment  and  order  ap 
pealed  from  are  affirmed. 


Hunt  and  Buck,  JJ.,  concur. 


Affirmed, 


HUSTON,  Respondent,  v.  NUSS,  Appellant. 

[Submitted  January  11, 1897.    Decided  January  18, 1897.] 

Fraud — Findings — Heview  an  Appeal. 

FoiUBCiiOSURB  OF  MOBTQAOR— FfruHiia*.— As  &  defense  to  an  action  to  foreclose  a 
mortgage,  defendants  contended  that  plaintiff  agreed  to  deliver  the  money  borrowed 
to  one  **K"  to  be  used  In  a  business  venture,  and  that  "K"  was  to  repay  plaintiff  from 
the  profits,  that  plaintiff.  Instead  of  so  doing,  kept  the  money  and  used  It  in  the  same 
venture,  and  failed  to  apply  upon  the  debt  moneys  realized  from  the  business;  plaint- 
iff claimed  that  the  agreement  was  that  he  was  to  carry  on  the  business  imtU  the 
amount  borrowed  was  repaid  from  the  venture  and  that  he  was  then  to  turn  the  busi- 
ness over  to  **K;  '  that  he  carried  out  his  agreement,  and  that  the  net  amount  real- 
ized was  so  applied,  but  left  a  deficit,  the  amount  sued  for;  ^e'd,  that  the  finding  of 
the  Jury  upon  these  Issues  in  favor  of  the  plaintiff,  being  supported  by  the  evidence, 
would  not  be  reversed  by  the  appellate  court. 

Appeal  from  District  courts  Silver  Bow  County;  J,  J,  Mc- 
Ilaltony  Judge, 

Action  to  foreclose  a  mortgage.  Defendants  (appellants 
here)  admit  the  execution  of  the  note  and  mortgage  pleaded, 
but  allege  fraud  and  misrepresentation,  by  means  of  which 
they  were  induced  to  execute  the  same.  Verdict  and  judg- 
ment for  plaintiff.     Defendants  appeal.     Affirmed. 

W,  I.  Lippincotty  for  Appellants. 

Charles  C^  Donnelly  for  Respondent. 

Hunt,  J. — ^The  appellants  argue  that  the  evidence  was  in- 
sufficient to  justify  the  verdict  of  the  jury.     The  question  of 
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fact  which  arose  on  the  trial  was  as  to  the  agreement  between 
the  mortgagor  and  mortgagees  at  the  time  of  the  execution  of 
the  mortgage.  The  defendants  contended  that  the  $1,000 
borrowed  was  to  be  delivered  by  plaintiff,  (respondent)  to  one 
Kinney  and  another  to  engage  in  a  turkey-selling  venture  in 
Butte,  and  that  said  Kinney  and  his  associate  would  repay 
plaintiff  from  the  moneys  or  profits  received  from  the  busi- 
ness venture;  but  that,  after  the  note  and  mortgage  were  exe- 
cuted, the  plaintiff,  instead  of  delivering  the  $1,000  to  Kinney 
and  his  associate,  Carter,  entered  into  the  business  himself, 
and  used  the  money  therein,  and  failed  to  turn  the  same  over 
to  Kinney  and  Carter,  as  agreed.  The  plaintiff  explained  this 
on  rebuttal  by  testifying  that  the  defendants  executed  the 
mortgage  and  note  upon  the  understanding  that  the  plaintiff 
was  to  order  the  turkeys,  and  to  have  them  come  in  his  name, 
and  that,  when  the  $1,000  was  realized,  he  was  then  to  trans- 
fer the  business  to  Kinney  and  Carter;  that  all  this  was  done 
at  defendants'  express  request,  and  in  order  that  the  moneys 
realized  from  the  sale  of  the  turkeys  should  be  properly  ap- 
plied to  reimburse  plaintiff;  and  that  his  agreement  was  carried 
out  by  plaintiff's  ordering  the  turkeys  in  his  name,  but  that 
the  net  sales  realized  amounted  to  only  $518.42,  which  was 
applied  on  the  note.  The  jury  found  that  there  was  no  fraud 
or  misrepresentation  on  plaintiff's  part.  They  were  fully 
justified  in  doing  so  under  the  evidence,  and  we  shall  not  dis- 
turb their  verdict. 

The  only  other  error  relied  on  is  the  alleged  failure  to  prop- 
erly apply  the  money  received  to  the  payment  of  the  note. 
This  point  is  not  well  taken,  as  there  is  evidence  to  prove  that 
the  plaintiff  did  apply  tbe  net  receipts  of  the  sales  of  the 
turkeys  upon  the  note,  but  that  they  were  insufficient  to 
wholly  pay  the  same.  The  judgment  and  order  must  be 
affirmed. 

Affirmed. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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STEBBINS,  Appellant,  v.  MORRIS,  Respondent. 


10  Tl&l 
10  1K8. 
10    160, 


[Submitted  January  18, 1897.    Decided  January  25, 1897.) 

Hiuiiand  cmd  Wife — Agreement  to  Sepa/rate — PUadi/ng, 

HusBAiTB  AND  WiFB— ^^ree/nent  to  Separate,— An  agreement  between  husband  and 
wife  providing  for  a  separation,  an  adjustment  of  their  respective  Interests  In  prop- 
erty and  for  the  future  support  and  maintenance  of  the  wife,  is  valid  only  when  it  Is  to 
take  effect  at  once  and  is  Immediately  complied  with,  and  when  the  marital  relations 
are  of  such  a  character  as  to  render  a  separation  necessary  for  the  health  or  happi- 
ness of  one  or  the  other;  mere  willingness  to  live  apart  Is  not  enough,  neither  will  the 
agreement  be  enforced  when  it  is  the  result  of  mutual  caprice  or  reckless  disregard 
of  marital  obligations;  neither  will  such  an  agreement  be  enforced  when  it  Is  to  be 
used  as  a  means  to  facilitate  a  divorce. 

SAm—Heidj  accordingly,  a  demurrer  to  the  complaint  was  properly  sustained,  where 
the  complaint  alleges  the  agreement  to  live  apart,  the  mutual  obligations  there- 
under and  the  breach  of  the  contract  by  the  husband,  but  neither  the  agreement  nor 
the  complaint  contains  any  statement  of  facts  showing  the  necessity  or  cause  for  such 
separation. 

Appeal  from  District  Courts  Park  County;  F.  K.  Arm- 
9tTong^   Judge. 

Action  by  Ellen  M.  Stebbins  against  Robert  O.  Morris. 
Demurrer  to  the  complaint  was  sustained,  and  plaintiff  ap- 
peals.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

In  her  complaint  the  plaintiff  alleges  <<that  on  the  20th  day 
of  June,  1885,  for  the  purpose  and  object  of  settling  and  ad- 
justing the  interest  and  right  of  herself  and  husband  in  and  to 
certain  property,  and  for  the  purpose  of  providing  for  the 
future  support  and  maintenance  of  the  plaintiff  by  the  said  de- 
fendant, and  as  evidence  of  their  determination  and  agreement 
not  to  live  together  as  man  and  wife  any  longer,  ihe  said 
parties  made  and  entered  into  a  contract  in  writing  and  arti- 
cles of  separation,  a  copy  of  which  is  hereto  attached,  marked 
*  Exhibit  A.'  "  Further  on  it  is  alleged  that  the  defendant, 
although  often  requested,  has  failed  and  refused  to  pay  over 
to  the  plaintiff  any  of  the  proceeds  derived  from  the  sale  of 
the  product  of  the  oil  wells  mentioned  in  the  agreement,  but 
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has  converted  the  same  to  his  own  use.  Continuing,  she  avers 
'<  that  since  the  said  20th  day  of  June,  1885,  and  since  the 
making  of  said  contract,  this  plaintiff,  in  an  action  commenced 
by  herself  against  this  defendant  in  the  district  court  of  the 
First  district  of  the  territory  of  Montana,  holding  terms  at 
Bozeman,  Montana,  obtained  a  decree  of  divorce  dissolving 
the  bonds  of  matrimony  heretofore  existing  between  them; 
that  this  plaintiff,  relying  upon  the  terms  and  provisions  of 
said  contract  so  made  and  entered  into  by  and  between  them 
relative  to  their  said  property  so  acquired  and  owned  by  them 
ns  aforesaid,  did  not  make  any  demand  or  claim  for  any  ad- 
justment or  decree  as  to  their  said  property  or  right  therein, 
but  relied  upon  said  contract,  and  believed  that  the  defendant 
would  carry  the  same  out."  Exhibit  A  reads  as  follows: 
'  <  This  article  and  deed  of  separation,  made  and  entered  into 
the  20th  day  of  June,  1886,  by  and  between  Robert  O. 
Morris,  husband,  of  Gallatin  county,  and  Montana  territory, 
party  of  the  first  part,  and  Ellen  M.  Morris,  wife,  of  the  said 
county  and  territory,  party  of  the  second  part,  witnesselh : 
That  for  and  in  consideration  of  the  sum  of  one  hundred  dol- 
lars in  hand  paid  by  the  said  party  of  the  first  part  to  the  said 
party  of  the  second  part,  and  other  and  divers  considerations 
hereinafter  mentioned  have  by  these  presents  agreed,  and  by 
these  presents  do  agree,  for  the  rest  of  their  natural  lives  to 
live  separate  and  apart  from  each  other,  and  to  renounce  and 
surrender  each  to  the  other  all  of  their  marital  rights,  and  it 
is  agreed  and  understood  that  the  said  first  party  is  te  pay  to 
the  said  second  party  the  sum  of  one  hundred  dollars  on  the 
20th  day  of  October,  1885,  and  the  further  sum  of  two  hun- 
dred dollars  on  the  2(»th  day  of  March,  1886;  and  it  is  further 
agreed  and  understood  by  the  parties  hereto  that  the  party  of 
the  first  part,  or  his  agent,  J.  L.  Morris,  of  McKean  county, 
Pennsylvania,  or  any  other  agent  the  said  first  party  may  se- 
lect to  act  for  him,  shall  pay  to  the  said  second  party  the  one- 
half  of  the  net  proceeds  arising  from  the  sale  of  oil  on  what  is 
known  as  the  <  Morris  Homestead, '  in  Bradford  township,  Mc- 
Kean county,  Pennsylvania,  to  the  extent  of  the  interest  now 
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owned  by  the  said  Robert  O.  Morris  in  the  oil  wells  upon  said 
land.  The  one-half  of  all  proceeds  due  the  said  first  party 
arising  from  the  sale  of  oil  as  aforesaid  to  be  paid  to  the  said 
second  party,  her  agent  or  attorney,  monthly  after  and  im- 
mediately upon  the  sale  of  oil  being  made  and  as  long  as  oil  is 
produced  upon  said  tract  of  land.  And  it  is  further  provided 
that  the  said  fir^t  party  shall  have  and  make  no  claim  for  the 
services  of  the  party  of  the  second  part,  and  shall  not  be  liable 
for  her  support  and  maintenance,  or  for  any  debts  hereinafter 
contracted  by  her.  That  the  said  party  of  the  second  part 
agrees  to  release,  and  does  hereby  release,  all  claims  of  dower 
or  other  demands  against  the  personal  or  real  estate  of  the 
said  party  of  the  first  part.  In  witness  whereof  the  said 
parties  have  hereinafter  set  their  hands  and  seals  the  day  and 
year  first  above  written.  Robert  O.  Morris.  [Seal.]  Mrs. 
Ellen  M.  Morris.  [Seal.  ] ' '  (Duly  verified  and  acknowl- 
edged.) The  prayer  is  for  an  accounting,  and  for  the  en- 
forcement of  the  terms  of  the  agreement.  Defendant  filed  a 
general  demurrer.  This  the  court  sustained,  and,  upon  the 
plaintiff's  abiding  by  her  complaint,  judgment  was  rendered 
against  her.     She  appeals  from  this  judgment. 

Smith  cfe  Wilson  and  H.  J.  Miller^  for  Appellant. 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
complaint.  (Pomeroy's  Equity  Jurisdiction  (2d  Ed.)  Vol. 
II.  §  932;  Story's  Equity  Jurisaiction  (12th  Ed.)  §§  1379, 
1380;  Garbet  v.  Bowling^  81  Mo.  214;  Carson  v.  Mv/rray^ 
3  Paige  483;  CUrk,  Trustee,  r.  Fosdick  (N.  Y.)  6  L.  R.  A. 
132;  Galusha  v.  Galusha  (N.  Y.)  6  L.  R.  A.  487  ;  Winn  v. 
Sanford,  148  Mass.  39;  Walk^  r.  Wcdk&r,  9  Wall.  743; 
Rodney  v.  Chambers,  2  East.  297;  Settle  v.  Wilson,  14  Ohio 
257;  Dupre  v.  Rei/n,  56  How.  Pr.  230;  Calkins  v.  Long,  22 
Barb.  97;  Worrall  v.  Jacob,  3  Mer.  256;  Hobhs  v.  Hull, 
1  Cox  445;  Scotfs  Appeal  (Pa.)  23  A.  214;  Storey  v.  Storey, 
125  111.  608;  5aew^  V.  Whed^,  76  Tex.  390;  Wallingsford 
T.  Allen,  10  Peters  683;  Fitzer  v.  Fitzer,  2  Atk.  526;  Gurth 
V.    Gurth,    3    Brown's   Ch.     616;    Frampton   v.    Frampton, 
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4  Beay.  287;  Pomeroy's  Equity  Jurisdiction  (2  Ed.)  §  1100; 
Story's  Equity  Jurisdiction  (12  Ed.)  §§  1279,  1380;  Wal- 
lings  ford  v.  Allen,  10  Peters  583;  Shepard  v.  Shepard, 
7  Johnson  Ch.  57;  Agnew's  Appeal  (Pa.)  12  A.  160;  6rureA  v. 
Gurth,  itupra/  Fitzer  v.  FitzeVj  supra;  Frampton  v.  Framp- 
ton,  tupra. 

Campbell  cfe  Stark,  for  Respondent. 

Buck,  J. — The  main  question  discussed  in  the  briefs  on  file 
in  this  case  is  whether  or  not  the  contract  set  forth  in  plaint- 
iff's complaint  is  void  as  against  public  policy.  Under  the 
Montana  Codes  which  took  effect  in  1895  (sections  215,  216, 
Civil  Code),  an  agreement  for  an  immediate  separation  be- 
tween a  husband  and  wife  is  expressly  allowed,  and  their  mu- 
tual consent  is  declared  to  be  a  sufficient  consideration.  The 
present  controversy  arose,  however,  even  prior  to  the  enact- 
ment in  1S87  of  what  is  generally  known  as  the  <*Married 
Woman's  Emancipation  Act."  This  necessitates  a  considera- 
tion of  the  question  with  reference  to  the  common-law  status 
of  a  married  woman  as  this  was  substantially  the  legal  status 
of  the  plaintiff  when  she  entered  into  the  agreement.  Agree- 
ments for  separation  have  been  a  fruitful  source  of  litigation. 
To  an  investigator  of  the  many  decisions  on  the  subject,  both 
in  the  United  States  and  England,  it  is  apparent  that  a  ma- 
jority of  the  later  judges,  in  sustaining  such  agreements,  have 
acted  reluctantly,  with  a  latent  suspicion  in  their  own  minds 
of  the  legal  logic  of  their  conclusions.  They  seem  to  have 
yielded  to  precedent  with  a  disagreeable  consciousness  that 
what  they  declare  to  be  the  law  is  such  rather  as  the  result  of 
judicial  legislation  than  anything  else.  Chancellor  Walworth, 
in  Carson  v.  Murray,  3  Paige  500,  says  :  **It  may  well  be 
doubted  whether  public  policy  does  not  forbid  any  agreement 
for  a  separation  between  husband  and  wife,  except  under  the 
sanction  of  a  court  of  justice;  and  whether  it  does  not  also 
require  that  such  agreements  should  be  limited  to  those  cases 
where,  by  the  previous  misconduct  of  one  of  the  parties,  the 
other  is  entitled  to  have  the  marriage  contract  dissolved,  either 
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wholly  or  partially,  by  a  decree  of  the  competent  tribunal." 
And  then,  after  commenting  on  the  protests  of  Lord  Eldon 
against  the  doctrine  of  sustaining  such  agreements,  expressed 
in  SL  John  v.  St  Johuy  11  Ves.  page  526,  and  Westmeath  v. 
WesiTneathy  Jac.  126,  the  chancellor  proceeds  :  <'lt  has, 
however,  long  since  become  th^  settled  law  in  England  that  a 
valid  agreement  for  an  immediate  separation  between  a  hus- 
band and  wife,  and  for  a  separate  allowance  for  her  support, 
may  be  made  through  the  medium  of  a  trustee.  And,  as 
many  of  the  decisions  which  have  gone  to  the  greatest  length 
on  this  subject  took  place  previous  to  the  Revolution,  they 
have  been  recognized  here  as  settling  the  law  in  the  state  to 
the  same  extent."  In  somewhat  the  same  manner  the  supreme 
court  of  the  United  States,  in  Walker  v.  Walker,  9  Wall.  750, 
expresses  its  adherence  to  the  doctrine.  In  that  case  the  court 
said  :  *'  It  is  contended  that  deeds  of  separation  between  hus- 
band and  wife  cannot  be  upheld,  because  it  is  against  public 
policy  to  allow  parties  sustaining  that  relation  to  vary  their 
duties  and  responsibilities  by  entering  into  an  agreement  which 
contemplates  a  partial  dissolution  of  the  marriage  contract.  If 
the  question  were  before  us,  unaffected  by  decision,  it  would 
present  difficulties,  for  it  cannot  be  doubted  that  there  are 
some  serious  objections  to  voluntary  separations  between  mar- 
ried persons.  But  contracts  of  this  nature  for  the  separate 
maintenance  of  the  wife,  through  the  intervention  of  a  trus- 
tee, have  received  the  sanction  of  the  courts  in  England  and 
in  this  country  for  so  long  a  period  of  time  that  the  law  on 
the  subject  must  be  considered  as  settled."  See,  also, 
Schouler  on  Dom.  Rel.  §  215  et  seq. ;  Bishop  on  Marriage, 
Divorce  and  Separation,  Vol.  1,  §  1263  ^^  seq.  The  reason  for 
this  doubt  and  reluctance  on  the  part  of  these  judges  is  due  to 
the  fact  that  the  public  is  directly  interested  in  the  inviolability 
of  the  marriage  contract,  and  that  the  power  to  sever  the  tie  is 
vested  in  the  courts  alone.  It  also  results  from  the  general 
doctrine  that  at  common  law  a  married  woman  had  no  con- 
tractual capacity.  (Zegardv.  JohnBon^  3  Ves.  Jr.  352.)  Cer- 
tainly, when  confronted  by  these  rules  of  law,  the  doctrine 
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that  a  contract  entered  into  by  a  married  woman  and  her  hus- 
band for  separation  is  enforceable  without  enabling  statutes, 
trenches  strongly  on  judicial  legislation.  The  later  English 
courts  have  gone  much  further  in  this  direction  thnii  most  of 
the  American  courts.  In  commenting  upon  the  language  used 
in  his  decision  on  this  question  by  an  English  judge,  Mr. 
Bishop,  in  his  work  on  Marriage,  Divorce  and  Separation  (sec- 
tion 1263,  volume  1),  indulges  in  the  following  somewhat  too 
vigorous  criticism.:  **ln  the  United  States  public  opinion 
changes  law  as  often  as  it  does  in  England,  but  with  us  legis- 
lation ratifies  the  change;  and,  until  the  ratification  in  this 
form  transpires,  the  judiciary  is  compelled,  however  much 
against  its  will,  to  remain  quiescent."  But  a  more  elaborate 
discussion  of  the  arguments  for  and  against  the  doctrine  would 
be  of  interest  only  to  the  curious  student.  However  logical 
and  sound  the  reasoning  that  has  been  and  may  be  urged  con- 
tra, by  force  of  precedents  it  is  firmly  imbedded  in  the  com- 
mon law  as  interpreted  by  many  of  the  best  courts  in  the 
United  States.  See  cases  supra;  also  Bettle  v.  WiUon^  14 
Ohio  257;  Garhut  v.  Bowling^  81  Mo.  214;  Randall  v.  Ran- 
dall^ 37  Mich.  563;  Blaker  v.  Cooper^  7  Serg.  and  R.  502; 
Welh  V.  St(mt,  9  Cal.  480;  Clark  v.  Fosdick  (N.  Y.  App.) 
22  N.  E.  Illl;^ae7wv.  Wheeler,  76  Tex.  390,  13  S.  W. 
324,  and  numerous  other  authorities.  We  are  compelled  to 
accept  the  general  doctrine  of  these  cases.  But  we  are  of  the 
opinion  that  it  is  clearly  subject  to  these  limitations.  An 
agreement  for  a  separation  which  is  to  take  place  in  the  future 
is  void  as  against  public  policy.  So,  too,  dfter  such  an  agree- 
ment is  entered  into,  its  terms  must  be  immediately  complied 
with  on  peril  of  nullity.  And  at  the  time  of  the  making  of 
such  an  agreement  the  relations  between  the  husband  and  wife 
must  be  of  such  a  character  as  to  render  the  separation  a 
matter  of  reasonable  necessity  for  the  health  or  happiness  of 
the  one  or  the  other.  There  must  be  a  moving  cause  for  it  in 
addition  to  the  mere  mutual  volition  of  the  parties.  If  it  is 
the  outcome  of  mutual  caprice  only,  or  a  reckless  disregard  of 
the  obligation  of  the  marriage  tie,  then  the  courts  will  not  en- 
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force  it  In  almost  all  the  cases  tbat  we  have  investigated, 
either  from  the  recitals  in  the  agreement  for  separation  itself 
or  from  extrinsic  evidence  offered  in  connection  therewith,  the 
court  has  had  before  it  an  unhappy  condition  of  marital  rela- 
tions as  a  moving  cause  for  the  contract.  Judges  have  care- 
fully discriminated  between  agreements  for  separation,  out- 
growths of  domestic  sorrow,  entered  into  for  the  purpose  of 
avoiding  public  scandal  or  notoriety,  and  those  which  have  re- 
sulted from  a  wanton  or  reckless  disregard  of  one  of  the 
highest  obligations  of  life, — the  duty  which  the  husband  and 
wife  mutually  owe  to  each  other  and  to  the  public  at  large. 
In  this  view  of  the  law,  an  agreement  for  separation  of  the 
latter  kind  would  be  a  mere  usurpation  of  the  power  conferred 
upon  the  courts  alone  to  adjust  marital  dissensions  in  decrees 
of  divorce. 

Tested,  then,  by  these  rules,  what  does  this  complaint 
show?  Merely  that  the  plaintiff  and  defendant  agreed  to 
separate,  and  divide  the  property  which  they  had  hitherto  en- 
joyed together.  No  intimation  is  contained  in  the  complaint 
that  there  was  any  necessity  or  moving  cause  for  the  separa- 
tion other  than  mere  caprice  or  purely  voluntary  consent. 
There  is  no  allegation  under  which  any  other  evidence  in  re- 
spect to  it  could  be  presented  to  the  court.  The  demurrer 
was  properly  sustained.  Had  the  complaint  properly  set  forth 
any  urgency  or  reasonable  necessity  for  the  agreement,  then, 
no  doubt,  a  cause  of  action  would  have  been  stated.  Had  it 
properly  averred  that  the  plaintiff  had  been  imposed  upon  or 
defrauded  by  her  husband  in  respect  to  this  agreement,  such 
averments  would  no  doubt  have  altered  the  phase  of  the  situa- 
tion, and  entitled  the  plaintiff  to  the  relief  demanded.  But  no 
such  allegations  appear.  The  complaint,  too,  while  not  per- 
haps directly  susceptible  of  the  inference, — from  the  ambigu- 
ous manner  in  which  it  refers  to  a  subsequent  divorce  ob- 
tained by  the  plaintiff, — might  very  readily  have  engendered 
a  suspicion  in  the  mind  of  the  district  judge  that  the  agree- 
ment had  been  entered  into  in  contemplation  of  the  divorce. 
In  fact,  from  his  written  opinion,  now  before  us,   it  appears 
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that  he  did  entertain  such  a  suspicion.  Moreover,  counsel  for 
respondent  assert  in  their  brief  (and  the  statement  is  uncon- 
troverted  by  .the  counsel  for  appellant)  that  the  divorce  was 
obtained  on  the  same  day  that  the  agreement  was  entered  into. 
If  this  is  a  correct  statement,  there  is  no  impropriety  in  our 
citing  another  line  of  authorities,  which,  while  generally  illus- 
trative of  the  principles  of  law  governing  agreements  for  sep- 
aration we  have  been  discussing,  may  also  particularly  apply  to 
and  settle  this  controversy.  It  is  a  general  and  uniform  rule 
that  any  agreement  entered  into  between  husband  and  wife 
with  a  view  to  facilitating  the  dissolution  of  their  marriage  con- 
tract is  void.  (See  Phillips  v.  Thorp,  10  Or.  494;  Speck  v. 
Dausrnan,  7  Mo.  App.  165;  Cross  v.  Cross,  58  N.  H.  373; 
Kdhorn  v.  Field,  78  Pa.  St.  194.  If,  then,  the  agreement 
relied  upon  in  this  case  was  entered  into  between  the  parties 
in  contemplation  of  and  for  the  purpose  of  facilitating  the  di- 
vorce obtained  by  the  wife,  it  should  be  held  void,  as  collu- 
sive. If,  however,  it  can  be  /established  that  it  was  entered 
into  without  any  collusive  intent,  and  as  merely  incidental  to 
a  decree  of  divorce  obtained  without  collusion,  the  plaintiff's 
right  to  recover  would  assume  a  different  aspect.  (See 
Schmieding  v.  Doellner,  10  Mo.  App.  373;  Storey  v.  Storey y 
125  111.  608,  18  N.  E.   329.) 

Respondent's  counsel  claim  that  this  agreement  is  executory 
in  character,  and  for  this  reason  not  enforceable;  but  we  do 
not  approve  the  attempted  distinction.  Nor  do  we  agree  with 
their  contention  that  the  agreement  is  void  because  there  was 
no  intervention  of  a  trustee.  Many  of  the  courts  have  clung 
to  the  old  doctrine  that  the  intervention  of  a  trustee  is  esseii- 
tial  to  the  validity  of  an  agreement  for  a  separation,  but  we 
are  of  opinion  that  the  more  correct  and  modern  rule  is  that 
no  such  intervention  is  necessary.  See  Boone  v.  Chiles,  10 
Pet,  255;  1  Beach  on  Modern  Equity  Jurisdiction,  §  198.  The 
judgment  is  affirmed,  with  costs,  but  it  is  ordered  that  the 
cause  be  remanded^  with  directions  to  the  lower  court  to  grant 
leave  to  the  plaintiff  to  amend  her  complaint  within  a  reason- 
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able  time,  if,  bringing  herself  within  the  tests  of  the  law  as 
herein  stated,  she  has  a  cause  of  action. 

Affirmed. 
Pembebton,  C.  J.,  and  Hunt,  J.,  concur. 


HEFFERLIN,  Respondent,  v.  KRIEGER,  et  al., 
Appellants. 

[  Submitted  January  15, 1897.    Decided  January  26, 1897.  ] 

Promissory  Note — Accommodation  Maker — Misvse  of  Ftmda 
hy  Principal — Laches — Pleading. 

Pbomissory  Note— Action  against  AecommodatUm  malter,— The  complaint  alleged 
that  the  defendants  and  one  M  executed  and  delivered  to  one  H  their  promissory 
note,  which  H  assigned  to  plaintiff  before  maturity  and  for  a  valuable  consideration; 
the  answer  denied  that  tbe  note  was  ever  delivered  to  the  payee,  that  the  note  was 
ever  assigned  to  plaintiff  by  endorsement  or  otherwise,  or  that  the  paintiff  was  the 
owner  or  holder  of  the  note.  As  an  affirmative  defense  the  answer  alleges,  that  the 
defendants,  at  the  request  of  M  and  for  his  accommodation,  signed  the  note  upon  the 
agreement  of  M  to  use  the  money  for  a  specific  purpose,  that  plaintiff  Icnew  the  pur- 
poses for  which  the  not  •  was  executed  by  defendants  and  that  they,  were  merely 
sureties,  and  defendants  dented  that  H  ever  advanced  any  money  on  the  note,  and 
alleged  that  any  money  advanced  by  plaintiff  was  so  advanced  as  the  agent  of  H,  who, 
it  is  further  alleged,  also  Icnew  the  circumstances  under  which  and  the  purposes  for 
which  the  defendants  executed  the  note;  the  answer  further  alleges  that  M  did  not 
use  the  money  for  the  purposes  agreed  upon,  but  do3S  not  state  for  what  purpose  it 
was  used.  The  answer,  as  a  further  defense,  alleges  that,  when  the  note  fell  due,  and 
for  several  months  thereafter,  M  (for  whom  there  were  sureties)  was  solvent  and 
able  to  pay  the  note,  and  that  the  same  would  have  been  paid,  if  presented  In  time; 
that  since  that  M  had  become  insolvent,  and  was  insolvent  when  the  note  was  pre- 
sented for  pay.i  ent.  A  demurrer  to  the  complaint  was  sustained  as  to  the  affirma- 
tive matter;  trial  was  had  on  the  Issues  raised  by  the  denials  in  the  answer;  plaintiff 
had  judgment,  from  which  defendants  appealed. 

1st.  Held,  the  appeal  being  from  the  Judgment  alone,  it  will  be  presumed  that  the 
Isspes  raised  by  the  denials  of  the  answer  were  sustained  by  the  evidence  and  that 
the  facts  found  by  the  Jury  accord  with  the  allegations  contained  in  the  complaint. 

2nd.  Held^fvrther,  that  as  to  the  affirmative  defense  the  answer  was  imcertain  and  In- 
deffnlte,  because  it  does  not  state  the  purposes  for  which  M  did  use  the  money  or 
I  hat  the  plaintiff  was  injured  by  his  use  of  the  same. 

srd.  Held,  that  the  mere  delay  in  presenting  the  note  and  in  attempting  to  collect  It 
from  M  did  not  constitute  a  defense.  {Smith  v.  FreyUr,  4  Mont.  489,  l  Pac.  214,  fol- 
lowed.) 

Appeal  from,  District  Courts  Oallatin  County.  If.  K. 
Armstrong^  Judge. 

Action  by  C.  S.  Hefferlin  against  F.  A.  Krieger  and  an- 
other on  a  promissory  note.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.     Affirmed. 
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Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  a  suit  on  a  promissory  note.  The  plaintiff,  as  in- 
dorsee, seeks  to  recover  judgment  against  the  defendants 
Krieger  and  Thompson,  on  a  promissory  note  which  was  exe- 
cuted on  the  22d  day  of  April,  1887,  by  one  J.  J.  McBride 
and  these  defendants  to '  William  Hefferlin,  for  the  sum  of 
$350,  payable  six  months  after  date,  with  interest  at  1^  per 
cent,  per  month  from  date,  with  attorney's  fees  in  case  pay- 
ment should  have  to  be  enforced  at  law,  and  which  note  plaint- 
iff alleges  was  assigned  to  him  for  a  valuable  consideration  by 
the  said  William  Hefferlin  on  or  about  the  1st  day  of  May, 
1887.  The  answer  admits  the  execution  of  the  note,  but  de- 
nies on  information  and  belief  that  the  same  was  assigned  on 
the  Ist  day  of  May,  1887,  or  at  any  other  time,  for  a  valu- 
able consideration,  by  indorsement  or  otherwise,  or  delivered 
to  plaintiff  by  the  said  William  Hefferlin;  and  it  is  denied 
that  the  note  was  ever  delivered  to  William  Hefferlin,  or  any 
one  for  him.  The  answer  denies  further  that  the  plaintiff  is 
the  owner  or  rightful  holder  thereof.  The  answer  further  al- 
leges as  an  affirmative  defense  that  on  or  about  the  22d  day  of 
April,  1887,  the  defendant  J.  J.  McBride,  having  been  ap- 
pointed postmaster  at  the  post  office  of  the  city  of  Livingston, 
and  being  desirous  of  purchasing  the  fixtures  then  owned  and 
used  by  F.  W.  Wright,  the  former  postmaster,  in  the  build- 
ing on  the  lot  adjoining  the  property  of  the  appellants,  im- 
portuned these  appellants  to  sign  a  note  with  him  for  the  pur- 
pose of  raising  money  to  purchase  said  fixtures,  promising 
these  defendants  that  if  they  signed  the  note,  and  so  enabled 
him  to  raise  the  money,  he  would  use  the  same  for  that  pur- 
pose, and  continue  the  use  of  the  said  fixtures  in  the  building 
where  the  post  office  had  been  kept  by  the  said  F,  W.  Wright 
prior  thereto.  The  answer  further  alleges  that  the  said  Mc- 
Bride did  not  use  the  money  raised  on  said  note  for  said  pur- 
pose, but  diverted  it  to  other  and  different  purposes,  which 
other  and  different  purposes  are  not  stated  in  the  answer.  It 
is  also  alleged  in  the  answer  that  the  plaintiff  had  full  knowl- 
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edge  of  the  fact  that  these  appellants  were  sureties  for  said 
McBride,  as  well  as  of  the  purposes  for  which  said  note  was  c  xe- 
cuted.  It  is  denied  in  the  answer  that  William  Hefferlin  ever 
advanced  any  money  on  said  note,  and  it  is  alleged  that,  il  uny 
money  ever  was  advanced  on  said  note,  it  was  advanced  by  the 
plaintiff  as  agent  for  William  Hefferlin,  who  advanced  it  ^vlth 
full  knowledge  of  the  circumstances  under  which  the  note  was 
executed,  as  well  as  of  the  purposes  for  which  it  was  executed. 
As  another  and  further  defense  it  is  alleged  in  the  answer, 
upon  information  and  belief,  that  from  the  25th  day  of  Oj- 
tober,  1887,  up  to  and  until  the  1st  day  of  March,  1888,  the 
said  J.  J.  McBride  was  solvent,  and  in  good  circumstances, 
and  able  to  pay  said  note,  and,  if  the  said  note  had  been  pre- 
sented to  the  bank  for  payment,  the  same  would  have  been 
paid,  and  that  the  defendants  could  have  recovered  the  amount 
thereof  from  the  said  McBride;  that  he  had  sufficient  proper ly 
from  which  they  could  have  collected  the  same,  and  that  by 
plaintiff^  s  laches  the  defendants  lost  their  indemnity,  which 
they  would  have  had  if  the  plaintiff  had  been  diligent  in  col- 
lecting said  note.  It  is  alleged  that  on  or  about  the  4th  dny 
of  June,  1888,  and  prior  to  the  time  the  note  was  presented  to 
the  bank  or  to  these  appellants  for  payment,  the  said  McBri<:e 
became  insolvent,  and  absconded  from  the  state,  and  that  tbe^e 
defendants  are  thereby  without  remedy  if  they  have  to  pay  the 
note.  The  plaintiff  demurred  to  the  answer,  whereupon  the 
court  overruled  the  demurrer  as  to  the  denials  of  the  material 
allegations  of  the  complaint,  and  sustained  it  as  to  the  special 
defenses  contained  therein.  Defendants  elected  to  stand  upon 
their  answer,  whereupon  proof  was  heard  as  to  the  material 
allegations  of  the  complaint  and  judgment  entered  for  the 
plaintiff  for  the  amount  of  said  note.  The  defendants  appeal 
from  the  judgment. 

Campbell  d:  Starky  for  Appellants. 

When  the  note  is  diverted  from  the  purpose  for  which  it 
was  agreed  to  be  used,  the  sureties  are  relieved.  (Benjamin 
V.  Rogers^    26  N.  E.  970.)     The  failure  of  plaintiff  to  pre- 
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sent  tbe  note  within  reasonable  time  after  maturity  and  before 
the  insolvency  of  the  principal,  as  in  this  case,  constitutes 
laches  and  plaintiff  cannot  recover.  (Randolph  on  Commer- 
cial Paper,  §  893;  Craig  v.  Parki%,  40  N.  Y.  181;  Pain  v. 
Packard^  13  John.  174;  KingY.  Baldwin,  17  John.  384;  Ren- 
sen  V.  Beekman^  26  N.  Y.  552;  Colgrove  v.  TaUman,  67  N.  Y. 
95;  Wetzel  v.  Sponsler,  18  Pa.  St.  460;  Martin  v.  Skehan^  2 
Col.  614.) 

John  F,  Smithy  for  Respondent. 

Citing  Estee  PL,  Vol.  2,  §  3544;  Pomeroy's  Remedies,  2 
Ed.,  §  673;  Bliss  on  Code  Pleading,  2  Ed.,  §  340  and  §  330 
N.  5;  Carter  Y.  Movlton,  51  Kan.  9,  32  Pac.  633,  20  L.  R. 
A.  309;  McDonald  v.  Pincus,  13  Mont.  83,  ^32  Pac.  283; 
Comm.  of  Marion  Co.  v.  Clarky  94  U.  S.  278;  Daniels  on 
Neg.  Instr.,  3  Ed.,  §§  792,  793  and  793a;  Mordand/%  As- 
signee V.  Citizens^  Savings  Bank^  30  S.  W.  637;  Moore  v. 
Ward,  1  Hilt.  337,  1  Campb.  246;  Randolph  on  Com.  Paper, 
Vol.  2,  1  Ed.,  §  899;  Id.  Vol,  2,  §  849,  §  931;  Warner  v. 
Beardsley,  8  Wend.  194. 

Pemberton,  C.  J. — ^The  evidence  is  not  presented  in  the 
record.  The  judgment  recites  that  the  court  overruled  the 
plaintiff's  demurrer  to  the  answer  as  to  the  first  defense  con- 
tained therein,  and  sustained  it  as  to  all  special  defenses 
pleaded  by  defendants.  It  also  recites  that  thereafter  the 
court  heard  the  evidence  on  the  issues  raised  by  the  complaint 
and  first  defense  contained  in  the  answer,  and  rendered  judg- 
ment thereon  for  the  plaintiff  in  accordance  with  the  terms  of 
the  note.  In  the  issues  tried  were  involved  the  ownership  of 
plaintiff  of  the  note  as  alleged  in  the  complaint;  in  other  words 
under  the  issue  joined  as  stated  above,  the  plaintiff  was  re- 
quired to  prove  the  material  allegations  of  his  complaint  in 
order  to  authorize  a  judgment,  and,  in  the  absence  of  the  evi- 
dence, we  must  presume  that  the  evidence  authorized  the  ren- 
dition of  the  judgment.  This  disposes  of  all  the  material  al- 
legations of  the  complaint,  and  the  denials  thereof  contained  in 
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the  answer,  and  leaves  us  the  task  of  dealing  with  the  special 
defenses  contained  in  the  answer. 

The  answer  alleges  that  McBride,  the  principal  in  the  note, 
diverted  the  money  raised  on  the  note  from  the  purpose  for 
which  he  obtained  it,  and  for  which  purpose  appellants  were 
induced  to  sign  the  note  as  his  securities,  and  that  plaintiff 
had  knowledge  thereof.  The  answer  is  uncertain  and  indefi- 
nite, in  that  it  does  not  state  what  McBride  did  with  the 
money.  But  suppose  he  did  use  it  for  a  different  purpose 
than  that  for  which  it  was  obtained.  How  were  the  appel- 
lants injured  thereby?  It  is  not  shown.  It  is  not  alleged 
that  the  post  office  fixtures  were  not  purchased  and  used  by 
McBride  in  the  building  adjoining  appellants\  where  it  seems 
they  wanted  the  post  office  kept.  1  Daniel,  Neg.  Inst. ,  4th 
Ekl.,  §  792,  says:  *«In  order  to  constitute  a  misappropriation, 
there  must  be  a  fraudulent  diversion  from  the  original  object 
and  design;  and  it  is  now  well  settled  that,  where  a  note  U 
indorsed  for  the  accommodation  of  the  maker,  to  be  discounted 
at  a  particular  bank,  it  is  no  fraudulent  misappropriation  of 
the  note  if  it  is  discounted  at  another  bank,  or  used  in  the 
payment  of  a  debt  or  otherwise  for  the  credit  of  the  maker. ' ' 
See,  also,  MoreLand'9  Assignee  v.  Bank^  (Ky.)  30  S.  W.  637, 
where  this  doctrine  is  treated  elaborately.  We  think  the  al- 
legations of  the  answer  in  this  respect  constitute  no  defense. 

The  appellants  also  allege  in  their  answer  that  the  plaintiff 
was  guilty  of  laches  in  presenting  and  undertaking  to  collect 
the  note  sued  on  as  shown  in  the  statement.  This  court,  in 
Smith  V.  Freyler^  4  Mont.  489,  1  Pac.  214,  where  this  ques- 
tion is  fully  treated,  and  the  authorities  collated,  says:  '^It 
will  not  release  a  surety  on  a  promissory  note  from  his  liabil- 
ity thereon,  though  the  creditor  fail  or  refuse  to  sue  the 
principal  debtor,  after  notice  by  the  surety,  even  though  at 
the  time  of  such  notice  the  principal  debtor  was  good,  and 
afterwards  became  insolvent.  The  surety's  remedy  is  to  pay 
the  note,  and  himself  sue  the  principal  debtor. ' '  In  the  case 
at  bar  no  such  laches  are  alleged  on  the  part  of  the  plaintiff 
as  were  shown  to  exist  in  Smith  v.   Freyler,   supra.     In  that 
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case  the  holder  of  the  note  refused  to  sue  after  notice  to  do  so 
by  the  security  when  the  principal  debtor  was  solvent  at  the 
time,  and,  after  notice,  became  insolvent.  Mere  delay  and 
passivity  of  the  creditor  in  presenting  or  collecting  the  debt 
does  not  discharge  the  surety.  (2  Daniel,  Neg.  Inst,  4th  Ed., 
§  1326.)  We  think  Smith  v.  Freyler^  supra^  decisive  of  this 
question. 

These  are  the  only  errors  assigned  which  appellants'  counsel 
ask  us  to  consider.  There  are  other  assignments,  but  they 
are  included  in  the  questions  treated  above;  and,  if  they  were 
not,  we  think  them  so  immaterial  as  not  to  require  separate 
treatment  We  think  the  matters  treated  above  cover  sub- 
stantially all  the  errors  assigned  in  the  record.  We  see  no 
error  in  the  action  of  the  court  in  sustaining:  the  demurrer  to 
the  special  defenses  contained  in  the  answer  of  appellants,  and 
which  we  have  discussed  abovlB.  The  judgment  appealed 
from  is  affirmed. 

Affirmed. 

Hunt  and  Buck,  JJ.,  concur. 


RICHARDS  ET  AL.,   Respondents,  v.  LEWISOHN  BROS. . 

Appellants. 

[Submitted  January  20, 1897.   Decided  January  25, 1897.] 

Mechanics*  Lien — Jxodgment  on  Publication  of  Sum^fnons — 
Contents  of  Notice  of  Lien. — Description  of  Party. 

Judgment— SutnmofM  Served  by  PublicaUon.— In  an  action  to  foreclose  a  mechanic's 
Hen,  summons  was  served  by  publication;  heldt  that  a  personal  Judgment  oould  not 
be  entered  against  the  defendant  so  served.  (S  188S,  Fifth  Division  of  the  Compiled 
Statutes,  1887.) 

Mechanic's  Libn— DMrripeCon  o/ Party.— The  notice  of  Hen  filed  by  plaintiff,  as  well 
as  the  account,  described  the  person  for  whom  the  material  and  labor  were  famished 
andtheownerof  the  bull dltig  as  "Lewisohn  (whose  christian  name  is  unlcnown).*' 
The  action  is  brought  against  Lewisohn  Bros,  who  are  alleged  to  be  the  owner^^ 
Held,  that  the  notice  and  claim  were  suflldent. 

Same— It  seems  that,  where  the  name  of  the  owner  of  the  building  is  Icnown,  it  should 
be  given  in  full.    (fi$  1371, 1872. 1878  of  the  Compiled  Statutes,  1887,  oonitrued.) 

Appeal  from  District  Courts  Silver  Bow  County,     WiUia/m 
O.  Speer^  Jvdge. 
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;  Action  by  Theodore  Richards  and  Patrick  Culkin,  co-part- 
ners as  Richards  &  Culkin,  against  Lewisohn  Bros.,  to  enforce 
a  mechanic's  lien.  There  was  judgment  for  plaintiff,  and  de- 
fendants appeal.     Modified. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Foreclosure  of  mechanic's  lien.  Plaintiffs,  as  co-partners, 
allege,  among  other  things,  that  defendants,  Lewisohn  Bros., 
a  firm  composed  of  persons  unknown  to  the  plaintiffs,  are  the 
owners  and  reputed  owners  of  the  property  upon  which  the 
plaintiffs,  as  plasterers,  performed  certain  work;  that,  to  se- 
cure and  perfect  their  lien  upon  the  building  and  lands,  they 
filed  their  claim,  duly  verified,  and  made  part  of  the  complaint. 
The  exhibits  attached  to  the  complaint  were  marked  ^'A"  and 
«<B. "     Exhibit  A  reads  as  follows: 

Butte  City,  Montana,  Dec.  26, 1892. 
Lewisohn  (whose  Christian  name  is  unknown) 

to  Theodore  Richards  and  Patrick  Cuikln,  Dr. 

To  2,497  yards  lathing,  at  4  cts.  per  yard $  99  88 

To  187  yards  lathing,  at  sets.  i>er  yard 14  96 

To  lath  patching 4  00 

Total  amount  due $118  84 

Exhibit  B,  after  reciting  that  the  work  was  done  as  set  forth 
in  the  preceding  itemized  statement,  continued,  <<that  said 
lathing,  and  the  whole  thereof,  was  done  at  the  special  instance 
and  request  of  Lewisohn  (whose  Christian  name  is  to  us  un- 
known), the  owner  of  said  building  and  ground  on  which  same 
is  situated,  and  the  person  for  whose  immediate  use  and  benefit 
the  said  lathing  was  done,"  etc.  Both  plaintiffs  verified  the 
notice  of  lien  and  statement  of  account.  Summons  was  served 
by  publication  upon  the  defendants,  who  failed  to  appear. 
Judgment  was  entered  agains*  them  for  the  amount  of  the  lien 
and  costs,  and  it  was  decreed  that  the  premises  involved  be 
sold  to  satisfy  the  judgment.  Defendants  appeal  from  the 
judgment. 

C.  B.  Leonard^  for  Appellants. 

Paschal  <j&  Darrow^  for  Bespondents. 
Vol.  XIX-9 
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Hunt,  J. — The  appellants  ask  a  reversal  of  this  case  upon 
the  single  ground  that  the  complaint  does  not  support  the 
judgment.  This  question  is  properly  raised  on  appeal  from 
the  judgment  alone.  {Foster  v.  WiCHoriy  6  Mont.  63,  2  Pac. 
310;  City  of  Hdena  Y.  Brule,  15  Mont.  429,  39  Pac.  456, 
862;  Tracy  v.  Harmon,  17  Mont.  465,  43  Pac.  600. 

Appellants  first  object  to  the  judgment  itself.  The  judg- 
ment was  that  the  plaintiffs  have  and  recover  of  the  said  de- 
fendants the  sum  of  $140. 60,  the  amount  of  the  lien  and  debt, 
together  with  costs,  due  from  defendants  to  plaintiffs.  It  was 
also  further  ordered,  adjudged  and  decreed  that,  all  and  sin- 
gular, the  premises  mentioned  in  the  complaint  be  sold,  or  so 
much  thereof  as  might  be  sufficient  to  raise  the  amount  due 
the  plaintiffs  upon  said  judgment,  interest,  and  costs,  and  that 
the  sheriff  sell  the  same  in  manner  provided  by  law.  Inas- 
much as  it  appears  that  service  was  had  by  publication,  this 
judgment,  if  otherwise  valid,  is  supported  by  the  complaint 
only  so  far  as  it  awards  to  plaintiffs  a  recovery  of  the  amount 
of  the  indebtedness  found  to  be  due,  and  costs,  to  be  levied 
out  of  the  property  charged  with  the  lien  thereof,  and  de- 
scribed in  the  judgment.  (Compiled  Statutes  1887,  Div.  5 
§  1383.)  ^o  personal  judgment  could  be  rendered  in  this  state 
against  the  owners  of  the  realty  in  a  suit  to  foreclose  a 
mechanic's  lien,  where  the  service  was  by  publication.  (Phil. 
Mech.  Liens,  §  307.)  If,  therefore,  the  judgment  is  otherwise 
supported  by  the  complaint,  it  can,  in  this  respect,  be  modi- 
fied so  that  the  plaintiffs  may  be  granted  that  remedy  which 
the  statutes  above  cited  grant,  and  that  alone. 

But  the  appellants  further  contend,  that  no  judgment  at  all 
can  stand  in  the  case,  because  the  lien  does  not  connect  Lewi- 
sohn Bros,  with  the  ownership  of  the  property,  or  with  the 
work  alleged  to  have  been  performed.  The  argument  of  coun- 
sel is  that  because  the  lien  shows  that  the  work  was  performed 
by  plaintiffs  for  Lewisohn,  whose  christian  name  was  un- 
known, the  lien  paper  itself  disproves  the  allegations  of  the 
complaint  that  defendants  Lewisohn  Bros. ,  a  firm  of  persons 
unknown  to  plaintiffs  are  the  owners  and  reputed  owners  of 
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the  lots  of  ground.  Tested  by  the  familiar  general  principle 
that  mechanics'  liens  are  of  an  entirely  statutory  and  extraorr 
dinary  nature,  and  that  a  person  who  strictly  pursues  the 
statute  must  be  granted  his  remedy,  if  justly  entitled  thereto, 
we  think  plaintiffs  properly  recovered  in  this  case. 

We  are  not  called  upon  to  positively  decide  whether,  under 
section  1371,  Compiled  Laws,  1887,  or  the  amendments 
thereto,  approved  September  14,  1887  (Laws  Extra  Session, 
1887,  page  71),  a  notice  of  lien  mu  t  contain  the  name  of  the 
owner  or  reputed  owner  of  the  property  sought  to  be  charged; 
but  it  would  seem  that,  when  sections  1371  and  1372  are  con- 
sidered together,  there  should  be  a  statement  of  the  owner's 
or  reputed  owner's  name,  if  known  to  the  claimant.  It  will 
be  noted  that  sections  1371  and  1372  simply,  in  substance,  re- 
quire the  filing  by  the  claimant  of  a  just  and  true  account  due 
or  owing,  after  allowing  all  credits,  and  containing  a  correct 
description  of  the  property  to  be  charged  with  the  lien^  and 
verified  by  affidavit.  Considered  without  reference  to  any 
further  section  of  the  law,  it  would  doubtless  be  held,  under 
the  sections  cited,  that  it  was  not  essential  that  the  name  of 
the  owner  or  reputed  owner  of  the  property  be  given.  It  was 
so  held  in  Hays  v.  M&rcier,  22  Neb.  656,  36  N.  W.  894.  But 
it  is  provided  by  section  1373  of  the  Compiled  Laws  of  1887 
that  the  recorder  of  the  county  shall  make  an  abstract  of  the 
lien  account,  in  a  book  kept  for  the  purpose,  containing  (1) 
the  name  of  the  claimant,  (2)  the  amount  of  the  lien,  (3)  the 
name  of  the  person  against  whose  property  the  lien  is  filed, 
and  (4)  the  description  of  the  property.  The  objects  of  having 
these  particulars  specified  by  the  county  recorder  in  an  ab- 
stract book  are  to  enable  owners  to  have  notice  that  their  prop- 
erty is  sought  to  be  charged,  and  to  inform  them  of  the  claims 
filed.  Beats  v.  Congregation  B^nai  Jeshurun^  1  E.  D.  Smith, 
654.  Now,  as  the  county  recorder  must  make  this  abstract  of 
the  contents  of  the  claim  filed,  clearly  he  can  only  secure  his 
information  for  the  entries  from  the  account  filed  in  his  office; 
and,  if  this  be  correct,  he  must  secure  the  name  of  the  owner 
of  the  property  from  the  lien  notice  itself,  it  would  therefore 
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appear  to  bo  necessary  that  there  be  some  statement  in  the 
notice  or  account  of  the  name  of  the  owner  or  the  reputed 
owner,  if  known.  This  construction  of  the  statutes  puts  the 
several  provisions  relating  to  the  subject  of  lien  notices  in 
harmony  with  one  another,  and  is  but  a  reasonable  imposition 
apparently  contemplated  by  the  law  to  be  put  upon  the  lien 
claimant. 

The  case  in  hand,  however,  is  not  one  where  the  name  of 
the  owner  was  omitted  in  the  account  or  statement,  but  one 
where  the  christian  name  of  an  alleged  sole  owner  was  left 
out  because  <^ unknown"  to  the  claimants,  and  where  the 
complaint  filed  afterwards  alleged  there  were  two  owners  (the 
one  named  in  the  account  and  another)  whose  names  are  un- 
known to  the  plaintiffs.  So  that  if  our  views  just  expressed 
upon  the  necessity  of  naming  the  owner,  if  it  can  be  done,  are 
to  be  applied,  we  shall  find  respondents  have  brought  them- 
selves within  the  rule  approved  of,  by  naming  an  owner  or  re- 
puted owner,  and  even  excusing  themselves  from  giving  his 
christian  name.  The  averments  in  the  account  and  in  the 
statement,  which  are  verified,  are,  respectively,  that  Lewi- 
sohn, whose  christian  name  is  unknown,  owes  the  account,  and 
that  the  lathing  was  done  at  the  request  of  Lewisohn,  whose 
christian  name  is  unknown,  the  owner  of  the  building  and  lots. 
The  lien  notice  was  sufficient.  It  named  as  an  owner  one 
Lewisohn,  to  whom  it  gave  notice  of  the  claim  against  the 
property  described. 

The  facts  m  the  case  before  us  are  analogous  to  those  before 
the  court  in  McPhee  v.  Litchfield^  145  Mass.  665,  14  N.  E. 
923.  There  the  plaintiff  filed  his  petition  to  enforce  a  me- 
chanic's lien.  The  statute  provided,  among  other  things,  that 
the  lien  should  be  dissolved  unless  the  petitioner  desiring  to 
avail  himself  thereof  *  *  *  filed  in  the  registry  of  deeds 
a  statement  of  a  just  and  true  account  of  the  amount  due  him, 
with  all  just  credits  given;  a  description  of  the  property  * 
*  *  and  the  name  of  the  owner  or  owners  of  such  property, 
if  known.  The  petitioner,  McPhee,  in  his  statement,  averred 
that  the  lot  of  land  was  owned,  to  the  best  of  his  knowledge 
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and  belief,  by  Catherine  Broderick.  Upon  the  trial  it  ap- 
peared that  in  fact  the  property  was  owned  by  the  defendant 
McNamara,  but  the  petitioner  believed  that  the  defendant 
Bro<}erick  was  the  owner  when  he  filed  his  statement.  The 
supreme  court  decided  that  it  was  important  that  the  name  of 
the  owner  should  be  given  in  the  certificate,  if  it  could  be 
done,  and  went  on  to  say  :  <*But  the  statute  contemplates 
that  there  may  be  cases  where  the  name  of  the  owner  need  not 
be  given  in  the  certificate.  The  name  is  to  be  given  'if  known. ' 
This  implies  that,  if  the  name  is  not  known  to  the  petitioner, 
the  certificate  is  good  if  it  does  not  name  the  owner.  In  this 
case  the  petitioner  did  not  know  the  owner,  and  thus  it  differs 
from  Kelly  v.  Zaws,  109  Mass.  396,  and  Amidon  v.  JBenja- 
min^  128  Mass.  534.  This  case,  then,  is  one  where  the  name 
of  the  owner  is  unknown.  If  the  certificate  had  so  stated,  no 
fault  could  be  found  with  it.  Does  the  fact  that  the  petitioner 
innocently  states  his  belief  that  the  respondent  Broderick  is 
the  owner  vitiate  the  certificate?  So  to  hold  would  be  to  im- 
port into  the  statute  a  provision  not  found  there.  We  are  of 
opinion  that  this  cannot  be  done,  especially  in  a  case  like  this, 
where  the  honest  mistake  of  the  petitioner  has  not  in  any  way 
misled  or  injured  the  respondents."  The  opinions  of  this 
court  since  the  decision  in  Black  v.  Appolonio^  1  Mont.  342, 
have  been  in  line  with  the  approved  rule  which  treats  the  me- 
chanic's lien  statute  as  remedial.  *'Such  a  statute,"  said 
Judge  Knowles  in  Black  v.  AppolonWy  '  should  be  strictly 
pursued,  while  it  should  be  liberally  construed."  See,  also, 
to  like  effect,  Smith  v.  Minmg  Co.,  12  Mont.  624,  31  Pac. 
72.  The  statute  of  California  requires  the  statement  in  the 
claim  of  lien  to  give  the  name  of  the  owner  or  reputed  owner, 
if  known.  In  Lumber  Co.  v.  Newkirk,  80  Cal.  276,  22  Pac. 
231,  where  plaintiff  sued  to  foreclose  a  mechanic's  lien,  the 
complaint  charged  that  the  claim  filed  stated  the  name  of  E. 
B.  Newkirk  as  owner  and  reputed  owner  of  a  leasehold  in- 
terest in  the  property  to  be  charged,  and  stating  in  the  lien 
that  the  owner  of  the  fee  was  unknown.  The  court  there 
said  :      ^ '  This  averment  shows  a  compliance  with  the  require- 
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ment  of  the  statute  above  quoted.  It  is  substantially  an  aver- 
ment that  it  was  stated  in  the  claim  filed  that  neither  the  name 
of  the  real  owner  nor  of  the  reputed  owner  was  known  to  the 
plaintiff  when  he  filed  his  lien.  The  plaintiff  is  only  required 
to  state  the  names  mentioned,  if  known.  If  the  names  are  not 
known,  the  claim  filed  is  sufficient  if  it  is  silent  on  this  sub- 
ject."  Surely,  if  the  claim  need  aver  nothing  on  the  subject 
of  ownership  where  the  owner's  name  is  unknown,  an  honest 
omission  to  give  the  christian  name  of  an  owner,  and  to  in- 
clude another  owner  by  the  same  surname,  because  unknown, 
ought  not  to  be  fatal  to  the  lien,  where  the  complaint  contains 
sufficient  averments  of  the  names,  or  gives  an  excuse  for  not 
making  them  more  specific.  (Jones  on  Liens,  §  1400;  Phil, 
on  Mechanic's  Liens  §  345.)  This  doctrine  appeals  to  reason, 
and  finds  high  authority  to  sustain  it  in  the  case  of  Cleverly  v. 
Jloseley,  148  Mass.  280,  19  N.  E.  394,  where  the  claimant's 
statement  averred  that  the  lot,  to  the  best  of  his  knowledge 
and  belief,  was  owned  by  Herbert  Moseley.  It  turned  out  on 
trial  that  Herbert  Moseley  was  not  the  owner.  Upon  the  ob- 
jection to  the  statement,  it  was  held  that  while,  to  confoim  to 
the  law,  the  owner's  name  should  always  be  given  in  the  state- 
ment, if  possible,  the  omission  of  it,  or  a  mistake  in  it,  if  it  is 
not  known  to  the  claimant,  is  not  necessarily  fatal  to  the  lien. 
The  opinion  adds  the  following  :  "An  incumbrance  created  by 
filing  a  statement  claiming  a  lien  can  in  no  event  remain  long 
before  the  lien  is  enforced  by  proceedings  in  court.  The  pos- 
sible existence  of  such  an  incumbrance  is  commonly  suggested 
by  the  condition  of  the  property  so  far  as  to  put  purchasers 
upon  inquiry,  and  the  statute  contemplates  that  one  examining 
a  title  may  find  it  necessary  to  look  beyond  the  names  indexed 
in  the  register,  to  the  descriptions  of  the  lands  in  the  state- 
ments recently  filed."  Whether  or  not  the  complaint  in  the 
case  before  us  should  have  been  more  definite  in  its  allegations 
concerning  the  statements  of  ownership  in  the  lien  is  not  ma- 
terial. The  only  question  we  are  to  pass  upon  is  whether  it 
supports  the  judgment.  Our  conclusion  is  that  it  does,  but 
that  the  decree  should  be  modified  as  hereinbefore  discussed. 
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The  case  is  therefore  remanded  for  modification  of  the  decree 
as  indicated,  and  when  the  decree  is  so  modified  it  will  be  ai- 
tirmed. 

PEMBEBTon,  C.  J.,  and  Buck,  J.,  concur. 


MULLIGAN,  Respondent,  v.  MONTANA  UNION   RAIL-     ^-^-^^ 
WAY  CO.,  Appellant,  and  FEATHERKILE  v.  SAME.  ^  ^^ 


[Submitted  January  7, 1897.    Decided  February  i,  1897.1 

Master  and  Servant — Practice  on  Motion  for  New  Trial — In- 
struetions — Fellow  Servants, 

Motion  fok  New  Tbiaia.— Where  the  notice  of  Intention  to  move  for  a  new  trial  does 
not  specify  **the  insufficiency  of  the  evidenoe,  etc.,"  as  one  of  the  gvounds  of  the  mo- 
tion, the  verdict  cannot  be  disturbed  upon  that  ground. 

BiASTBB  AND  SERVANT— Duties  cf  theformer—Instruetifms.—lnslTuctlons  must  be  con- 
sidered as  a  whole;  and  where  Instructions  are  given  which  contain  the  correct  rule 
as  to  the  duty  of  the  master  to  furnish  suitable  machinery  and  inspection  of  the  san^e 
the  verdict  should  not  be  reversed  because  another  instruction  may  not  give  the  law 
on  that  subject  fully. 

Same.— There  is  no  error  in  charging  the  Jury  in  such  a  case  that  plaintiff  could  not 
recover,  if  his  own  negligence  directly  contributed  to  his  injury. 

Same.— The  engineer  ( f  a  locomotive  and  the  fireman  are  fellow  servants*  and  it  was  not 
error  to  charge  that  the  latter  could  not  recover  from  the  company  for  an  injury 
caused  by  the  negligence  of  the  former. 

Appeal  from  District  Courts  Silver  Bow  County.  J.  «/. 
McHalton^  Judge. 

Actions  by  H.  B.  Mulligan  and  J.  F.  Featherkile  against 
the  Montana  Union  Railway  Company.  From  an  order  in  the 
Mulligan  case  sustaining  plaintiff's  motion  for  a  new  trial, 
defendant  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

These  cases  were  both  for  the  recovery  of  damages  for  per- 
sonal injuries.     The  plaintiff  (respondent)  Mulligan  was  a  tire-. 
man  upon  the  defendant  (appellant)  railroad  company's  road. 
The  plaintiff  Featherkile  was  an  engineer.     Both  were  injured 


19    185 

25  5te 


10 

m 

f41 

154 

19 

13& 

40 

411 

40 

617 

136  MUI.LIGAN  V.  M,  U.  Rt.  Co.  [Dec.  T.'96 

at  the  same  time,  and  by  stipulation  of  counsel  for  all  parties 
the  causes  were  tried  together  before  the  same  jury,  with  the 
agreement  that  the  jury  should  render  separate  verdicts.  The 
plaintiff  Mulligan's  case  is  brought  before  the  supreme  court 
by  appeal.  The  allegations  of  the  complaint  are  that,  on 
March  18,  1893,  plaintiff  was  a  fireman  in  the  employ  of  the 
defendant  company;  that,  at  about  4  o'clock  a.  m.  of  said  day, 
while  the  engine  upon  which  he  was  firing  was  about  three- 
fpurths  of  a  mile  from  the  point  to  which  said  engine  was 
going,  the  engineer  in  charge  stopped  the  engine  to  pack  the 
piston  upon  the  right  side  to  prevent  steam  from  escaping  from 
the  piston,  owing  to  the  defective  condition  thereof  and  to  the 
want  of  packing  in  said  piston;  that,  while  the  engine  was 
standing  still  as  aforesaid,  it  exploded,  very  seriously  injuring 
him.  It  was  alleged  that  the  engine,  at  the  time  of  the  injury 
and  for  a  long  time  prior,  was  in  a  dangerous  and  defective 
condition;  that  the  engine  had  no  crown  bars,  and  that,  if 
there  ever  had  been  any,  they  had  been  removed  by  defend- 
ant; that  the  flue  sheet  was  cracked  in  several  places;  that 
many  of  the  stay  bolts  in  the  crown  sheet  were  broken,  and 
drawn  out,  and  in  a  defective  condition,  and  had  been  so  for 
a  long  time  prior  to  the  accident,  leaving  the  crown  sheet 
without  a  sufiScient  support  to  withstand  the  strain  and 
heat  thereon;  that  the  crown  sheet  had  no  safety  plug, 
and  that  the  engine  was  generally  defective,  and  had  not 
been  put  or  kept  in  proper  repair,  all  of  which  defects  and  de- 
fective condition  were  and  had  been  known  to  defendant  com- 
pany for  a  long  time  prior  to  the  accident;  that  the  explosion 
and  the  injuries  to  the  plaintiff  were  caused  solely  by  reason 
of  the  defective  condition  of  said  engine  and  boiler,  and  by 
reason  of  carelessness  and  negligence  of  the  company  in  per- 
mitting the  engine  and  boiler  to  become  defective,  an(\  in  care- 
lessly and  negligently  using  the  engine  and  boiler  in  such  de- 
fective condition  with  full  knowledge  and  notice  of  the  con- 
dition thereof,  and  in  causing  this  plaintiff  to  work  thereon 
without  giving  him  any  warning.  The  plaintiff  alleged  that 
he  had  no  knowledge  or  notice,  before  the  injury,  of  the  dan- 
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gerous  and  defective  condition  of  the  engine.  The  answer 
denied  every  material  allegation  of  the  complaint  pertaining  to 
negligence  or  to  the  defective  condition  of  the  locomotive. 
The  defendant  then  pleaded  that  plaintiff  and  the  engineer 
were  fellow  servants  and  that  the  accident  was  caused  by  the 
engineer's' permitting  the  water  in  the  boiler  to  become  so  low 
that  the  crown  sheet  became  hot  and  dry,  and  that  the  plain- 
tiff and  the  engineer  carelessly  injected  water  into  the  boiler 
while  the  crown  sheet  was  so  heated,  and  that  this  water  was 
converted  into  steam,  thereby  causing  the  explosion.  De- 
fendant company  denied  that  it  had  any  knowledge  of  any  de- 
fect in  the  engine,  and  alleged  that,  if  it  was  defective,  it  was 
the  duty  of  plaintiff  to  report  the  defects,  but  that  plaintiff 
never  made  any  report  of  the  defects  in  the  said  engine;  that 
plaintiff  was  employed  to  work  on  the  engine,  and,  if  it  was 
defective  in  the  respects  alleged,  or  in  any  respect,  the  said 
defects  were  apparent  and  known  to  the  plaintiff,  and  that 
plaintiff  continued  to  work  on  said  engine  without  complaint; 
and  defendant  averred  that  it  was  not  aware  and  did  not  know 
of  any  defects  in  said  engine.  The  replication  denied  the  new 
matter  in  the  answer.  The  plaintiff  also  denied  that  the  de- 
fects were  apparent  and  known  to  him,  and  further  alleged 
that,  during  the  short  time  he  was  employed  upon  said  engine, 
there  was  no  way  by  which  he  could  have  detected  such  defects 
and  made  complaint  to  the  defendant  and  declined  to  work 
thereon.  The  cause  was  tried  to  a  jury,  and  a  verdict  ren- 
dered for  the  defendant.  Judgment  was  entered  on  the  ver- 
dict for  the  defendant  for  the  costs.  The  plaintiff  moved  for 
a  new  trial,  and  the  court  sustained  this  motion.  The  defend- 
ant appeals  to  this  court  from  the  order  of  the  district  court 
sustaining  the  motion  for  a  new  trial. 

Geo.  Hcddom,  for  Appellant. 

Hunt,  J. — The  plaintiffs  (respondents)  have  not  seen  fit  to 
appear  by  counsel  or  by  brief  in  this  court.  We  have,  never- 
theless, examined  all  the  errors  specified  by  respondent  Mulli- 
gan in  bis  motion  for  a  new  trial,  to  determine  whether  any  of 
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them  were  well  taken,  and  justified  the  lower  court  in  granting 
the  motion.  In  this  examination,  however,  we  have  been  pre- 
cluded from  considering  the  testimony,  because  the  plaintiff 
did  not  base  his  motion  for  a  new  trial  upon  the  insuflSciency 
of  the  evidence  to  sustain  the  verdict  in  favor  of  the  railroad 
company,  or  upon  any  other  possible  errors  based  'upon  rul- 
ings on  the  evidence,  but  relied  entirely  upon  alleged  errors 
committed  in  the  court's  instructions  to  the  jury.  (Haymxmd 
V.  Thexton,  7  Mont   299,  17  Pac.  268.) 

The  first  instruction  assigned  as  erroneous  substantially  told 
the  jury  that,  if  plaintiffs  directly  contributed  to  their  own  in- 
juries by  their  own  negligence,  they  could  not  recover,  even 
if  the  defendant  was  negligent.  This  is  the  general  elemen- 
tary doctrine  of  contributory  negligence,  laid  down  by  text 
writers  and  sustained  by  the  decisions  of  this  court.  (Beach 
on  Contributary  Negligence,  §  14;  Hamilton  v.  Railway  Co.^ 
17  Mont.  eS34,  42  Pac.  860,  and  43  Pac.  713.)  We  see  noth- 
ing of  record  to  take  this  case  out  of  the  general  rule. 

The  next  error  assigned  is  that  the  court  instructed  the  jury 
that  defendant  was  not  obliged  to  furnish  the  plaintiffs  with 
the  newest  or  latest  improvements  in  construction  upon  the 
engine,  but  that  all  the  law  required  was  that  defendant 
furnish  plaintiffs  with  reasonably  safe  machinery  and  appli- 
ances, and  that,  if  the  jury  believed  from  the  evidence  that  the 
boiler  of  the  locomotive  was  a  good  boiler  of  the  kind,  and  in 
good  repair,  then  plaintiffs  assumed  the  risks  incident  to  their 
employment,  notwithstanding  the  jury's  belief  that  a  boiler  of 
different  construction  would  have  bet:n  safer.  This  instruc- 
tion must  be  considered  with  reference  to  several  others, 
wherein  the  court  expressly  told  the  jury  that  the  duty  of  the 
master  is  to  use  ordinary  care  to  furnish  suitable  and  safe  ma- 
chinery and  appliances,  and  to  keep  the  same  in  good  repair, 
and  to  make  all  needed  inspection  and  examination  of  the  ma- 
chinery and  appliances,  with  a  view  of  keeping  the  same  in 
repair,  and  that  a  failure  to  do  so  would  render  him  liable  to 
the  servant  injured  by  reason  of  the  omission  of  the  master  to 
properly  perform  these  duties.     The  instructions  on  this  point 
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were  in  accord  with  our  recent  decision  in  Johrison  v.  Mini7ig 
Co.^  16  Mont  164,  40  Pac.  298,  where,  in  discussing  the 
meaning  of  the  words  ''ordinary  care,"  we  said:  *'And  so 
we  find  the  opinions,  in  discussing  the  definition  of  'ordinary 
care,  ^  recognize  that  no  fixed,  arbitrary  rule  can  be  laid  down, 
but  that  the  degree  of  care  and  vigilance  required  varies  ac- 
cording to  the  exigencies  which  require  attention  and  vigi- 
lance, conforming  in  amount  and  degree  to  the  particular  cir- 
cumstances under  which  they  are  to  be  exercised.  The  care 
and  attention  necessary  on  an  employer's  part  in  furnishing  a 
steam  boiler  is  relative  to  the  work  to  be  done  by  the  boiler, 
and  the  capacity  of  such  an  instrument  for  harm  as  well  as 
good.  *  *  *  The  employer  is  in  duty  bound  to  see  that 
the  machinery  is  fit  and  safe  for  the  work  only  so  far  as  due 
and  reasonable  care  and  diligence  and  pradence  will  go 
towards  having  it  and  keeping  it  safe  and  fit.  He  is  not  a 
warrantor  of  the  safety  of  the  machinery,  and,  when  he  has 
exercised  the  degree  of  care  hereinbefore  discussed  as  ordinary 
or  reasonable,  his  duty  is  done.  (Wharton  on  Negligence, 
§  211.)" 

Error  is  also  assigned  because  the  court  charged  that  the 
engineer  and  fireman  were  fellow  servants,  and,  if  the  fireman 
was  injured  by  reason  of  the  engineer's  negligence,  plaintiff 
could  not  recover.  This  is  the  law  generally,  as  laid  down  by 
the  supreme  court  of  the  United  States,  cited  and  followed  by 
this  court  in  the  following  cases,  by  which  we  feel  bound  : 
{Goodwell  V.  Railway  Co.,  18  Mont  293,  45  Pac.  210; 
HasAngs  v.  Railway  Co.,  18  Mont  493,  46  Pac.  264.) 

The  remaining  error  assigned  by  respondent  is  predicated 
upon  the  following  instruction  :  "The  jury  are  instructed 
that  a  servant,  when  he  engages  in  a  particular  employment, 
is  presumed  to  do  so  with  a  knowledge  of  its  ordinary  hazards, 
whether  from  the  carelessness  of  fellow  servants  in  the  same 
line  of  employment,  or  from  latent  defects  in  the  machinery 
and  appliances  used  in  the  business,  or  the  ordinary  dangers 
of  the  use  of  the  same,  and  the  law  presumes  that,  when  he 
enters  into  such  employment,  he  assumes. all  such  risks;  and 
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if,  in  this  case,  you  believe,  from  the  evidence,  that  the  acci- 
dent in  question  was  occasioned  by  any  latent  defect  in  the 
machinery,  or  that  it  was  occasioned  by  the  negligence  of  the 
plaintiflF  or  his  fellow  servant,  then  you  are  instructed  that  the 
plaintiff  cannot  recover  in  this  case,  and  you  should  find  for 
the  defendant."  The  appellant's  brief  advises  us  that  the  last 
foregoing  assignment  of  error  was  the  only  one  pressed  upon 
the  consideration  of  the  court  below,  when  the  motion  for  a 
new  trial  was  argued.  We  further  infer,  from  appellant's 
brief,  that  the  particular  objection  urged  was  that  the  jury 
were  misled  by  not  having  before  them  some  explanation  of 
the  meaning  of  the  words  '^latent  defects"  in  the  machinery. 
But,  when  the  instructions  are  considered  as  a  whole,  the 
force  of  this  objection  is  lost,  because  they  were  told  else- 
where as  follows  :  '*!  further  instruct  you  that  if  you  find, 
from  the  evidence  in  this  case,  that  the  boiler  in  question  in 
this  case  exploded  without  any  fault  on  the  part  of  the  plaint- 
iffs, or  either  of  them,  and  that  such  explosion  was  caused  by 
defects  in  the  boiler,  as  alleged  in  plaintiffs'  complaint,  which 
the  agents  of  the  defendant,  charged  with  the  duty  of  keeping 
it  in  repair,  knew  of,  or  by  the  use  of  ordinary  care  ought  to 
have  known  of,  and  that  plaintiffs  were  injured  by  such  ex- 
plosion, then  I  instruct  you  that  each  of  the  plaintiffs  will  be 
entitled  to  recover  of  the  defendant  such  damages  as  will  com- 
pensate him  for  such  injury,  not  exceeding  the  amount  claimed 
in  his  complaint. "  Examining  these  two  instructions,  we  find 
that  by  one  the  jury  were  told  that,  if  the  explosion  was  not 
caused  by  any  fault  on  the  part  of  plaintiffs,  but  was  caused 
by  reason  of  any  of  the  defects  named  in  the  complaint,  and 
which  the  defendant  knew  of,  or  by  exercise  of  ordinary  care 
and  prudence  ought  to  have  known  of,  the  plaintiffs  could  re- 
cover, while  by  the  other  they  were  told  that  the  defendant 
was  not  liable  for  accidents  arising  by  reason  of  latent  defects 
in  the  machinery  and  appliances  used.  We  take  it  to  be  the 
law  that,  if  the  master  can  only  be  held  to  the  use  of  ordinary 
care  and  prudence  in  furnishing  safe  machinery  to  the  servant 
and  keeping  the  same  in  proper  repair,   but  that  he  cannot  be 
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held  as  a  warrantor  of  the  safety  of  the  machinery,  it  reason- 
ably follows  that  the  master  is  not  liable  to  the  servant  for 
latent  defects  in  the  machinery  or  tools  furnished  which  ordi- 
nary inspection  and  exercise  of  ordinary  care  would  not  or  has 
not  detected.  Now,  when  this  doctrine  is  applied  to  the  two 
instructions  quoted  above,  we  find  the  one  practically  explana- 
tory of  the  term  '^latent"  used  in  the  other,  and  that  the  doc- 
trine and  significance  of  patent  and  latent  defects  and  dangers, 
incidental  to  the  plaintiff's  employment,  was  sufficiently  laid 
before  the  jury.  The  respondents  did  not  ask  the  court  to  in- 
struct the  jury  more  fully,  or  at  all,  so  far  as  the  record  ad- 
vises us,  upon  ^'latent  defects,"  and  they  cannot  now  com- 
plain because  the  instructions  that  were  given  did  not  more 
fully  state  the  law. 

Our  judgment  is  that  the  respondents'  rights  were  not 
prejudiced  by  the  instruction  of  the  court,  and  that,  upon  re- 
view of  all  the  assignments  of  error,  the  charge  conformed  to 
the  material  issues  raised  by  the  pleadings.  It  follows  that 
we  discover  no  sufficient  ground  upon  which  to  sustain  the  ac- 
tion of  the  district  court  in  granting  a  new  trial  to  plaintiff. 
It  is  therefore  ordered  that  the  order  granting  a  new  trial  be 
reversed. 

Reversed. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 


DAVIS,  Respondent,  v.  MORGAN,  Constable, 
Appellant. 

[Submitted  January  26, 1897.    Decided  Febnian'  1. 1897.] 

Conversion — Fraudulent  Conveyance — Instructions^  Evidence^ 
Attorney  and  Client, 

Fbaudulbnt  CovwKYxvcji—I'Mtruetioni— Action  for  converHon.— The  defendant,  a 
constable,  Justified  under  an  execution  against  plaintiff's  grantor,  alleging  that  the 
sale  was  a  conspiracy  to  defraud  the  creditors  of  the  vendor,  to  which  plaintiff  was  a 
party;  eyldence  tending  to  sustain  this  defense  was  Introduced.  Held^  that  It  was 
error  to  refuse  a  request  for  an  instruction  that  "if  the  Jury  belleye  from  the  testi- 


fy 
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mony  that  the  sale  »  *  *  was  not  made  in  good  faSth,  but  was  made  for  the  pur- 
pose of  hindering  and  defrauding  the  creditors  of  Mrs.  Meyers,  then  your  verdict 
should  be  for  the  defendant ; "  and  this  error  Is  not  cured  by  a  charge  to  the  Jury 
concerning  ownership,  but  which  does  not  refer  to  the  bona >lde8  of  the  sale. 

9amr— Evidence-'C roes-examination,— li  was  proper  to  sustain  objection  to  questions 
upon  cross-examination  of  plaintiff's  witnesses  asked  for  the  purpose  of  proving  the 
afflrmatlye  defense  set  up  in  the  answer. 

Attobnby  and  Cubnt.— M  testified  that  he  consulted  S  as  an  attorney;  S  adyised  M 
but  did  not  consider  himself  as  the  attorney  of  M  and  did  not  charge  any  fee  for  his 
opinion.  Held,  that  the  testimony  of  S  concerning  the  conversation  of  M  at  the  time 
was  pioperly  striclcen  out.  for  the  reason  that  the  evidence  established  the  relation 
of  attorney  and  client. 

Appeal  from  District  Courts  Cascade  County.  C  S.  Ben- 
ton^ Judge. 

Action  by  W.  H.  Davis  against  W.  M.  Morgan,  as  con- 
stable, for  conversion  of  property.  Judgment  lor  plaintiff, 
from  which,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Conversion  charged  against  the  defendant  by  the  plaintiff 
because  of  the  wrongful  acts  of  the  defendant  in  taking  a 
stallion  from  the  possession  of  the  plaintiff.  The  defendant 
denied  plaintiff's  ownership  and  interest  in  the  horse,  and 
pleaded  a  justification  by  virtue  of  a  sale  of  the  horse  made 
pursuant  to  judgment  and  execution  in  a  suit  against  Delia 
May  Meyers,  by  Rhubottom  &  Gilchrist.  The  defendant  also 
pleaded  that  plaintiff,  who  was  a  brother  of  Delia  May  Meyers, 
and  A.  D.  Meyers,  the  husband  of  Delia  May  Meyers,  con- 
spired with  Delia  May  Meyers  to  prevent  the  said  Rhubottom 
&  Gilchrist  from  collecting  their  debt,  and  that  plaintiff's 
claim  to  the  horse  was  fraudulent,  and  was  made  with  intent 
to  hinder  and  delay  the  creditors  of  said  Delia  May  Meyers, 
and  especially  the  firm  of  Rhubottom  &  Gilchrist,  and  that 
plaintiff  has  no  right,  title,  or  interest  in  the  horse.  The  case 
was  tried  to  a  jury,  and  a  verdict  and  judgment  rendered  for 
plaintiff.  The  defendant  moved  for  a  new  trial,  which  motion 
was  denied.  The  appeal  is  from  the  judgment  and  the  order 
denying  the  motion  for  a  new  trial. 

Largent  <&  Iluntoon^  for  Appellant. 
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JF.  G.  Downing,  for  Respondent. 

Hunt,  J. — There  was  testimony  introduced  on  the  trial  to 
the  effect  that  W.  H.  Davis,  plaintiff  herein,  and  Delia  May- 
Meyers  were  brother  and  sister,   and  that  on  October   16, 

1894,  Mrs.  Meyers  sold  to  plaintiff,  in  consideration  of  |300, 
the  horse  in  question.  At  the  time  of  this  alleged  sale,  Mrs. 
Meyers  executed  a  written  bill  of  sale  to  plaintiff.  The  horse 
appears  to  have  been  delivered  to  plaintiff,  Davis.  Upon  Jan- 
uary 8,  1896,  Rhubottom  &  Gilchrist  sued  Delia  May  Meyers 
in  a  justice's  court  to  recover  the  sum  of  $65  for  some  work 
and  labor  done  by  them  for  her  in  April,  1893,  and  recovered 
judgment  therefor  on  January  12,  1896.  Under  an  execution 
issued  from  the  justice's  court,  Morgan,  the  defendant,  as 
constable,  levied  upon  the  stallion  as  the  property  of  Mrs. 
Meyers,  and  sold  him  for  the  sura  of  $90.     Upon  January  30, 

1895,  Delia  May  Meyers  executed  to  the  plaintiff,  W.  H. 
Davis,  a  second  bill  of  sale  of  the  horse.  No  property  was 
included  in  this  last  bill  of  sale  except  the  horse  in  question; 
the  only  difference  between  the  two  being  that  the  second  one 
was  more  formal  in  its  recitals,  and  contained  a  more  complete 
description  of  the  animal.  The  testimony  of  plaintiff,  Davis, 
was  substantially  that  he  had  bought  the  horse  from  Mrs. 
Meyers,  and  that  the  reason  for  the  execution  of  the  second 
bill  of  sale  was  to  cure  any  possible  defects  in  the  legal  form 
of  the  first,  but  that  he  had  owned  and  been  in  possession  of 
the  horse  from  the  time  of  the  execution  of  the  first  bill  of 
sale.  The  defendant,  on  the  other  hand,  offered  testimony 
tending  to  prove  that  in  the  latter  part  of  December,  1894, 
the  plaintiff,  Davis,  had  stated,  in  response  to  a  question  put 
to  him  by  a  person  who  wished  to  buy  the  horbc  fdr  a  man  at 
Cascade,  that  he  did  not  own  the  horse;  that  his  sister,  Mrs. 
Meyers,  owned  him,  but  that  he  thought  he  could  be  bought 
cheap.  The  purpose  of  this  testimony  was  plainly  to  sustain 
the  allegations  of  defendant's  answer  that  the  plaintiff's  claim 
to  the  horse  was  made  with  intent  to  hinder,  delay,  and  de- 
fraud the  creditors  of  Delia  May  Meyers,  and  for  such  pur- 
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pose  it  was  clearly  admissable,  and  properly  went  to  the  jury. 
In  accordance  with  this  theory  of  the  defense,  the  court  was 
asked  by  defendant  to  instruct  the  jury,  among  other  things, 
as  follows:  '<lf  you  believe  from  the  testimony  that  the  al- 
leged ^le  of  the  horse  in  question  to  the  plaintiff  by  Mrs. 
Meyers  was  not  made  in  good  faith,  but  was  made  for  the 
purpose  of  hindering,  delaying,  and  defrauding  creditors  of 
the  said  Mrs.  Meyers,  then  your  verdict  should  be  for  the 
defendant. ' '  The  court  refused  to  give  this  instruction,  and 
this  refusal  is  assigned  as  error.  The  assignment  is  well 
founded.  In  the  charge  of  the  court  the  jury  were  told  that 
it  they  believed  that,  at  the  time  the  defendant  levied  upon  the 
horse,  plaintiff  was  not  the  owner,  then  their  verdict  should 
be  for  the  defendant,  while,  if  they  found  that  plaintiff  was 
the  owner,  their  verdict  should  be  accordingly.  But,  aside 
from  this  general  charge  upon  the  question  of  the  ownership 
of  the  horse,  there  is  no  reference  anywhere  throughout  the 
instructions  made  by  the  court  upon  the  issue  of  the  honajides 
of  the  transaction  between  the  plaintiff  and  his  sister,  Mrs. 
Meyers.  It  is  easy  to  see  how  the  jury  may  have  been  mis- 
led by  this  omission  of  the  court,  because  they  may  have  be- 
lieved that  the  delivery  of  the  horse,  of  itself,  and  possession 
by  plaintiff,  constituted  ownership,  regardless  of  whether  or 
not  such  a  transfer  was  fraudulent,  and  made  solely  with  a 
view  to  defeat  the  collection  of  the  judgment  held  by  Rhubot- 
tom  &  Gilchrist. 

As  the  case  must  be  tried  again,  we  will  very  briefly  indi- 
cate our  views  upon  several  other  errors  assigned  by  the  ap- 
pellant. 

Upon  the  cross-examination  of  several  witnesses,  the  de- 
fendant asked  several  questions  for  the  purpose  of  making  out 
the  conspiracy  alleged  in  his  answer.  Objections  to  all  such 
questions  were  sustained  by  the  court  for  the  reason  that  they 
were  not  proper  cross-examination.  We  think  the  court  ruled 
properly  in  this  matter.  Fraud  and  conspiracy  were  aflSrma- 
tive  defenses,  and  it  was  incumbent  upon  the  defendant  to  in- 
troduce testimony  of  his  own  to  sustain  these  allegations,  and 
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it  was  improper  for  him  to  attempt  to  prove  his  affirmative 
averments  in  these  respects  by  cross-examination  of  plaintiff's 
witnesses. 

Testimony  was  introduced  by  defendant  tending  to  show 
that  Mr.  Meyers,  the  husband  of  Mrs.  Meyers,  consulted 
Samuel  Stephenson,  Esq.,  an  attorney  at  law  at  Great  Fal:s 
in  relation  to  how  the  horse  could  be  transferred  in  order  to 
escape  a  levy  of  execution  by  Rhubottom  &  Gilchrist,  who 
had  a  judgment  against  Mrs.  Meyers.  Mr.  Stephenson  him- 
self says  that  he  advised  Meyers,  but  that  he  did  not  consider 
this  consultation  and  advice  such  as  to  constitute  the  relation 
of  attorney  and  client,  that  nothing  was  said  about  a  fee,  and 
that  he  did  not  regard  himself  as  Mr.  Meyers'  attorney  when 
he  did  advise  him  in  relation  to  the  matter.  Meyers  says 
however,  that  he  did  consult  him  as  a  lawyer,  and  for  the 
purpose  of  securing  his  professional  opinion  of  how  to  trans- 
fer another  and  entirely  different  horse.  The  court  struck 
out  the  testimony  of  Stephenson  on  the  motion  of  plaintiff, 
based  upon  the  ground  that  the  relation  of  attorney  and  client 
existed  between  Stephenson  and  Meyers  at  the  time  the  com- 
munications testified  to  were  made.  In  this  action  of  the 
const  we  find  no  error,  for  we  think  it  sufficiently  appears 
from  the  testimony  of  Mr.  Stephenson  himself  that  the  com- 
munications made  by  Mr.  Meyers  to  him,  and  his  advice 
thereon,  were  had  and  given  in  the  course  of  professional  em- 
ployment, and  that,  therefore,  he  could  not  be  examined  as  to 
any  such  communications  or  advice  without  the  consent  of  his 
client  Meyers.  (Code  of  Civil  Procedure,  §  3163,  subd.  2.) 
There  can  be  no  question  that  Meyers  communicated  with 
Stephenson  so  as  to  obtain  from  him  the  advice  of  one  pos- 
sessed of  knowledge  of  the  law.  He  wanted  the  opinion  of  a 
lawyer,  and  of  how  to  legally  protect  the  horse  in  question,  or 
some  other  horse,  from  seizure.  He  therefore  naturally 
went  to  one  whose  profession  qualified  him  to  give  the  proper 
•advice,  and  Mr.  Stephenson  gave  him  his  opinion.  It  is  true 
that  Mr.  Stephenson  disclaims  having  acted  in  a  professional 
capacity,  but  from  the  undisputed  facts,  the  court  correctly 
Vol.  xrx— 10 
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decided  that  the  relation  of  counsel  and  client  existed.  The 
omission  to  pay  a  fee  is  not  the  only  test  of  whether  such  a 
relation  may  have  existed.  As  said  by  the  court  of  appeals 
in  New  York  in  Bacon  v.  Frisbiey  80  N.  Y.  394  :  * 'It  matters 
not  that  he  paid  no  immediate  fee;  nor  that  suit  was  then 
pending,  or  then  contemplated.  Communications  made  to  an 
attorney  in  the  course  of  any  personal  employment,  relating 
to  the  subject  thereof,  and  which  may  be  supposed  to  be  drawn 
out  in  consequence  of  the  relation  in  which  the  parties  stand  to 
each  other,  are  under  the  seal  of  confidence,  and  entitled  to 
protection  as  privileged  communications.  (  Williams  v.  Fttch^ 
18  N.  Y.  551.)  All  communications  made  by  a  client  to  his 
counsel  for  the  purpose  of  professional  advice  or  assistance 
are  privileged,  whether  they  relate  to  a  suit  pending  or  con- 
templated, or  to  any  other  matter  proper  for  such  advice  or 
aid.  {Britton  v.  Loreiiz^  45  N.  Y.  51.)  And,  whenever  the 
communication  made  relates  to  a  matter  so  connected  with  the 
employment  as  attorney  or  counsel  as  to  afford  presumption 
that  it  was  the  ground  of  the  address  by  the  client,  then  it  is 
privileged  from  disclosure.  {Turquandy,  Knight^  2  Mees.  & 
W.  98.)"  The  judgment  and  order  appealed  from  are  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Recersed, 

Pemberton,  -C.  J.,  and  Buck  J.,  concur. 
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BECKSTEAD,  Respondent,  v.  MONTANA  UNION  R.  R. 
CO.,  Appellant. 

[Submitted  January  28, 1897.    Decided  February  l,  1897.] 

Fence  Law —  Constitutionality —  Conflict  of  Evidence. 

FsKCS  Law— ConittftiiMo7ui7<<]/.— The  act  of  1S91,  page  267,  requiring  railroad  companlefl 
to  fence  their  roads  with  fences  "suitable  and  amply  sufficient  to  prevent  live  stock 
from  getting  thereon."  or  else  to  respond  in  damages  for  animals  killed  or  injured, 
except  when  "occasioned  by  the  wilful  act  of  the  owner  or  his  agent,"  is  not  uncon- 
stitutional. 

Samb— JCvfdence.— The  complaint  alleged  that  plaintiff's  cattle  strayed  upon  defendant's 
railroad  track  by  reason  of  an  insufficient  fence  and  had  been  killed  by  a  moving 
train;  the  answer  alleged  that  the  cattle  had  strayed  upon  the  track  through  a  gate 
left  open  by  plaintiff;  this  was  denied  in  the  replication;  the  evidence  was  conflicting 
as  to  whether  or  not  either  the  feuc/  or  the  gate  was  sufficiently  strong,  and  as  to 
whether  the  gate  was  open;  it  did  not  appear  from  the  evidence  that  the  gate  was 
left  open  by  plaintiff;  or  by  any  one  else;  and  the  court  instructed  the  Jury  that  tlie 
plaintiff  could  not  recover  If  the  gate  was  left  open  by  any  one  other  than  the  defend- 
ant. HeUd^  that  the  evidence  being  conflicting  and  supporting  the  allegation  that  both 
the  fence  and  gate  were  insufficient,  the  order  denying  the  motion  for  a  new  trial  will 
be  affirmed. 

Appeal  from  District  Courts  Deer  Lodge  County.  Theo. 
Brantlyy  Judge. 

Action  by  A.  Beckstead  against  the  Montana  Union  Rail- 
way Company  to  recover  damages  for  the  killing  of  plaintiff's 
stock.  From  a  judgment  for  plaintiff,  and  from  an  order  de- 
nying a  motion  for  new  trial,  defendant  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  was  instituted  under  the  law  of  1891  (Acts  Second 
Legislative  assembly,  page  267),  requiring  railroad  companies 
to  fence  their  roads  with  fences  < 'suitable  and  amply  sufficient 
to  prevent  live  stock  from  getting  thereon,''  or  else  to  respond 
in  damages  for  animals  killed  or  injured,  except  when  <<oc- 
casioned  by  the  wilful  act  of  the  owner  or  his  agent."  Said 
law  alfeo  allows  double  the  damages  when  not  paid  within  30 
dnys  after  notice  thereof.  The  complaint  alleged  that  four 
head  of  cattle  belonging  to  plaintiff  (respondent)  had  strayed 
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upon  defendant's  (appellant's)  track,  by  reason  of  an  insuffi- 
cient fence,  and  been  killed  by  a  moving  train;  also,  that  de- 
fendant had  not  paid  the  damages  bustained  within  30  days 
after  wriiten  notice.  The  answer  contained  an  admission  of 
the  nonpayment  of  damages,  certain  denials,  and  alleged  af- 
lirmatively  that  the  cattle  had  strayed  upon  its  track  through 
a  gate  left  open  by  plaintiff.  The  replication  denied  the  ci.n- 
tributory  negligence.  The  trial  resulted  in  a  verdict  for 
plaintiff,  and  from  the  order  denying  the  motion  for  a  new 
trial,  and  the  judgment,  defendant  appeals. 

George  Ilaliorn^  for  Appellant. 

Napton  dc  Napton^  for  Respondent. 

Buck,  J. — This  appeal  was  submitted  on  briefs.  Appel- 
lant asks  for  a  reversal  only  on  the  grounds  that  the  act  of 
1S91  is  unconstitutional,  and  that  the  evidence  shows  plaintiff 
was  guilty  of  contributory  negligence,  as  alleged  in  the  com- 
plaint. The  brief  filed  in  its  behalf  is  silent  as  to  any  error 
committed  by  the  lower  court  in  instructing  the  jury  or  ruling 
on  the  evidence.  From  the  record  it  clearly  appears  that 
there  was  a  conflict  as  to  whether  the  fence  was  a  sufficient 
one  under  the  statute,  and  as  to  whether  the  cattle  had 
broken  through  the  fence,  or  gone  upon  the  track  through 
an  open  gate.  It  does  not  appear  that  the  gate  was  left 
open  by  the  owner  of  the  cattle  or  any  one  else.  The  court 
instructed  the  jury  that  if  the  gate  had  been  left  open  by  any 
one  other  than  defendant,  and  from  such  negligence  the  cattle 
were  killed,  plaintiff  could  not  recover.  The  jury  evidently 
found  that  the  cattle  had  broken  through  the  fence.  There 
was  ample  evidence  to  support  the  verdict  on  the  ground  of 
the  insufficiency  of  the  fence.  There  was  also  evidence  to 
show  that  the  gate  was  an  insufficient  one.  Under  these  cir- 
cumstances, the  rule  as  to  a  conflict  in  the  evidence  must  con- 
trol, and  the  authorities  cited  by  appellant  as  to  contributory 
negligence  are  inapplicable.  We  hold  the  law  constitutional. 
It  is  substantially  the  Iowa  statute  on  the  same  subject.     Its 
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constitutionality  has  been  upheld  in  the  following  cases: 
Railway  Co,  v.  Bechwith,  129  U.  S.  26,  9  Sup.  Ct.  207; 
Bennett  v.  Railway  Co,  61  la.  355,  16  N.  W.  210.  The 
judgment  is  affirmed. 


Pembebton,  C.  J.,  and  Hunt,  J.,  copcur. 


Affirmed. 


STATE,  EX  BEL.  GIROUX,  Relator,  v.  GIROUX, 


n  19    140 

Respondent.  og4    52 

[Submitted  January  21, 1897.    Decided  February  l,  1897.] 

Habeas  Corpus — Evidence — Judgment  of  a  Sister  State — Con- 
trol of  Children, 

Habsas  Corpus— £vidence.— a  proceeding  In  haheoB  corpus  Is  summary  and-  unsub- 
stantially technical  rules  of  evidence  should  not  control. 

Samr.— In  this  proceeding,  most  of  the  evidence  was  In  the  form  of  depositions;  Tield, 
that  under  such  circumstances,  the  appellate  court  would  review  the  deposition;  and 
held^  accordingly,  that  the  evidence  fairly  showed  a  personal  service  of  summons  in 
the  action  hereinafter  referred  to. 

JuDOMKiYT  OF  S18TRB  State.— A  Judgment  of  a  sister  state  can  be  attacked  for  want 
of  jurisdiction  of  the  person  of  the  defendant;  but  where  such  Judgment  is  obtained 
upon  personal  service  of  summons  within  the  Jurisdiction  of  the  court,  it. cannot  be 
attacked  collaterally  for  fraud,  and  the  fact  that  defendant  was  not  within  the  Juris- 
diction of  the  court,  at  the  time  the  decree  was  entered,  does  not  change  the  rule. 

EviDSNCE.— Error  cannot  be  based  upon  a  refusal  to  admit  In  evidence. a  judgment 
which  was  subsequently  allowed  to  be  Introduced. 

Habeas  CORPva—Crtstody  of  children.— At  common  law  where  the  father  and  mother 
are  equally  fitted  for  the  care  of  their  child,  the  right  of  the  father  Is  superior. 

SAV.E— Evidence— OpinUm,— A  witness  canno.  give  his  opinion  as  to  whether  the  father 

'     or  mother  is  the  more  suitable  custodian  of  their  minor  child. 

Appeal  from  District  Court,  Flathead  County,  Charles  W, 
Pomeroy,  Judge, 

Application  by  the  state,  on  the  relation  of  Joseph  L. 
Giroux,  for  a  writ  of  hubeas  corpus  against  Rebecca  Giroux. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  appeal  is  the  result  of  a   habeas  corpus  proceeding  in 
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the  district  court  of  Flathead  county  for  the  custody  of  a 
minor  child  withheld  by  its  mother  from  the  father.  The 
facts  are  substantially  as  follows  : 

Joseph  L.  Giroux  and  the  respondent,  Rebecca  Giroux, 
were  married  in  Montana  in  1884,  and  soon  thereafter  re- 
moved to  Arizona,  of  which  territory  Joseph  L.  Giroux  is 
now,  and  was  at  all  times  hereinafter  mentioned,  a  resident. 
On  June  11,  1893,  the  respondent,  Rebecca  Giroux,  left  Ari- 
zona to  spend  the  summer  with  relatives  in  Montana,  taking 
with  her  the  issue  of  said  marriage — a  boy,  George  L.  Giroux, 
aged  at  the  time  six  years,  and  a  girl,  Virginia  Giroux,  aged 
five  years.  On  June  19,  1893,  Joseph  L.  Giroux,  in  a  dis- 
trict court  of  Arizona,  commenced  an  action  against  the  said 
Rebecca  Giroux  for  a  divorce,  alleging  as  grounds  therefor 
drunkenness,  improper  intimacy  with  another  man,  and  cruel 
treatment  on  her  part.  In  the  complaint  he  prayed  the 
court  for  the  care  and  custody  of  the  minor  children 
aforesaid.  Receiving  intelligence  of  the  institution  of  the 
said  suit,  Mrs.  Giroux  at  once  returned  to  Arizona  irom 
Montana,  and  was  personally  served  with  the  summons 
in  said  suit.  The  validity  of  the  service  of  said  sum- 
mons she  questions,  as  will  hereinafter  appear.  On  the 
8th  day  of  July,  1893,  an  agreement  of  separation  was  entered 
into  between  the  husband  and  wife.  The  said  agreement  re- 
cites that:  '* Whereas,  the  said  parties  have  separated,  and 
are  now  living  separate  and  apart,  and  a  suit  for  divorce  has 
been  instituted  by  the  said  party  of  the  first  part  (Joseph  L. 
Giroux)  against  the  said  party  of  the  «^cond  part  (Rebecca 
Giroux),  which  said  suit  is  now  pending  in  the  district  court 
of  the  Fourth  judicial  district  of  the  territory  of  Arizona,  in 
and  for  the  county  of  Yavapai;  and  whereas,  the  said  parties 
are  desirous  of  arranging  their  property  rights  without  litiga- 
tion, and  of  providing  for  the  custody,  care,  maintenance,  and 
support  of  their  children:  Now,  therefore,  in  consideration 
of  the  premises,  and  the  sum  of  one  dollar  to  each  by  the 
other  paid,  it  is  hereby  mutually  agreed  by  and  between  said 
parties  as  follows,   to- wit:     First.    That  the  said  first  pai'ty 
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shall  and  will  pay  to  the  second  party  the  sum  of  $4, 300  in 
cash,  the  same  to  be  paid  on  the  8th  day  of  July,  1893,  and 
that  the  said  second  party  shall  and  does  hereby  accept  said 
sum  of  $4, 300  in  full  of  all  her  right,  title,  share,  and  inter- 
est in  and  to  the  community  property  belonging  to  said  par- 
ties, in  full  alimony,  and  in  full  of  all  her  right,  title,  and 
interest  in  and  to  any  and  all  property  owned  by  said  first 
party.  Second.  The  said  first  party  is  to  have  the  custody, 
care,  and  control  of  their  infant  son,  George  L.  Giroux,  and 
the  second  party  is  to  have  the  custody,  care,  and  control  of 
their  infant  daughter,  Mossii  Virginia  Giroux."  This  agree- 
ment was  duly  acknowledged  before  a  notary  public,  whose 
certificate  is  attached  thereto.  Immediately  after  the  agree- 
ment was  entered  into,  Mrs.  Giroux  returned  to  Montana, 
where  on  July  26,  1893,  she  wrote  the  following  letter  to  a 
Mrs.  Murry:  <  Kalispell,  Mont.,  July  26,  1893.  Mrs. 
Murry,  Jerome,  Arizona.  Dear  Friend:  I  hope  you  will  ex- 
cuse me  for  not  writing  to  you  sooner,  but'  I  have  been  so 
very  busy  since  I  have  come  back.  1  am  getting  George 
ready  to  go  back  and  live  with  his  father,  while  I  have  the 
custody  of  Virgie.  I  got  a  third  of  what  Joe  had,  and  can 
live  very  comfortably  on  that.  My  conscience  is  perfectly 
free  from  guilt.  Clara  has  caused  me  a  very  great  deal  of 
trouble.  1  never  would  have  another  girl  around  me.  She 
says  that  Barton  promised  to  marry  her  if  she  would  tell 
Joseph  all  those  horrible  things,  and  help  to  separate  Joseph 
and  1.  They  have  accomplished  what  they  wanted,  and  I  hope 
they  are  happy.  I  would  like  to  know  what  their  -object  was 
in  doing  so.  1  have  sent  Clara  away  to  Spokane,  I  don't 
want  to  ever  see  her  again.  I  will  close  for  this  time,  and 
please  write  and  tell  me  all  the  news.  From  your  friend,  Re- 
becca Giroux." 

On  July  17,  1893,  after  the  departure  of  Mrs.  Giroux  for 
Montana,  the  Arizona  court  granted  Joseph  L.  Giroux  a  de- 
cree of  divorce  on  the  grounds  relied  on  in  the  complaint.  It 
awarded  the  custody  of  the  minor  child,  George  L.  Giroux, 
to  the  father.     In  his  petition  for  a   writ  of  habeas  C07*pu8, 
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Joseph  L.  Giroux  sets  forth  the  agreement  for  separation,  and 
the  Arizona  decree  of  divorce  aforesaid.  In  her  amended  re- 
turn to  the  writ,  Mrs.  Giroux  denies  that  any  decree  of  divorce 
was  ever  obtained  against  her;  denies  that  she  ever  appeared 
in  the  divorce  suit,  and  alleges  that,  if  she  ever  was  served 
with  summons  therein,  it  was  through  fraud  and  deceit  prac- 
ticed upon  her  by  her  husband  and  others  acting  in  his  behalf. 
The  details  of  said  fraud  are  alleged  substantially  as  follows: 
Mrs.  Giroux' s  first  knowledge  of  the  decree  of  divorce  was 
obtained  when  proceedings  in  habeas  corpus  were  instituted  for 
the  custody  of  the  boy.  Her  husband  persuaded  her  to  make 
a  visit  to  Montana  for  the  purpose  of  spending  the  summer 
there.  Shortly  after  her  arrival  she  received  intelligence  that 
a  divorce  suit  had  been  instituted  against  her,  and  thereupon 
at  once  returned  to  Arizona.  Arriving  there,  she  immediately 
proceeded  to  the  oflSce  of  the  clerk  of  the  court,  and  demanded 
copies  of  all  the  files  in  the  divorce  action.  These  were  not 
furnished  to  her  at  the  time  of  the  demand,  but  on  July  5th 
she  was  handed  a  package  of  papers  by  an  unknown  ])erson 
who  informed  her  that  they  were  the  papers  she  had  requested 
of  the  clerk.  If  any  summons  or  copy  of  summons  was  ever 
delivered  to  her,  it  was  in  this  package  of  papers.  She  did 
not  examine  the  contents  of  said  package  at  the  time,  but  pro- 
ceeded at  once  with  it  to  her  husband.  When  she  showed  and 
handed  him  the  papers,  he  expressed  regret  for  his  action, 
and  a  desire  for  reconciliation,  burned  the  papers,  and  told 
her  he  either  had  or  would  dismiss  the  divorce  suit.  Shortly 
afterwards,,  through  misrepresentations  as  to  its  contents  and 
the  necessity  for  it,  he  induced  her  to  sign  the  agreement  for 
separation  (heretofore  set  forth),  and  then  induced  her  to  re- 
turn to  Montana;  alleging  as  a  reason  therefor  that  she  and 
the  children  should  remain  away  from  Arizona  until  the  scan- 
dal of  the  divorce  action  had  blown  over;  telling  her,  also, 
thdt  when  it  had,  he  would  come  and  bring  them  bacl^.  She 
also  set  forth  in  her  return  or  answer  '*that,  at  the  time  of 
the  rendition  of  the  pretended  decree  of  divorce,  she  and  the 
boy,  George  L.  Giroux,  were  absent,  and   without  the  juris- 
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diction  of  the  territory  of  Arizona,  and  residing  within  the 
state  of  Montana,  and  were  so  residing  therein  at  the  time  of 
the  institution  of  the  divorce  proceedings,  and  at  ail  times 
subsequent  thereto;  that  she  is  the  natural  guardian  of  George 
L.  Giroux;  that  he  and  his  sister,  who  are  greatly  attached  to 
each  other,  should  not  be  separated  during  their  earlier  life; 
that  she  is  amply  able  to  care  for  and  educate  said  George  L. 
Giroux;  and  that  she  is  a  fit  and  proper  person  to  have  the 
care  and  custody  of  him.''  She  alleges  <'that  the  said  Joseph 
L.  Giroux,  is  wholly  unfitted  for  the  care  and  custody  of  the 
said  George  L.  Giroux,  on  account  of  his  surroundings,  busi- 
ness, and  habits  of  life,  inasmuch  as  he  must  rely  wholly  upon 
strangers  to  care  for  the  i$aid  child,  as  his  duties  demand  his  pres 
ence  away  from  home  during  the  greater  part  of  his  time,  and 
that  the  said  Joseph  L.  Giroux  on  or  about  the  8th  day  of  Oc- 
tober, 1 893,  remarried  with  one  Phoebe  Marcutt,  and  that,  if  the 
custody  should  be  awarded  to  the  father,  the  boy  would  be 
placed  in  charge  of  a  stepmother,  whom  the  respondent  is  in- 
formed and  believes  has  no  experience  in  the  care  and  custody 
of  children,  and  who  is  unable  to  speak  the  English  language, 
and  who  is  entirely  unfit,  both  by  nature  and  education,  for 
the  care  of  baid  George  L.  Giroux. ' '  Joseph  L.  Giroux,  in 
his  replication  to  the  return  or  answer  of  the  respondent, 
spejiticaliy  denies  all  charges  of  fraud  and  deceit;  admits  his 
marriage  to  PhcBbe  Marcutt,  but  denies  that,  if  awarded  the 
custody  of  the  child,  he  would  place  him  in  the  care  of  a  step- 
mother; denies  that  his  second  wife  has  no  experience  in  the 
care  and  custody  of  children,  and  that  she  is  unable  to  speak 
the  English  language,  and  avers,  on  the  contrary,  that  she  is 
an  educated  American  lady,  who  speaks  the  English  language, 
and  has  had  experience  and  is  familiar  with  children,  is  of  a 
kind  and  affectionate  disposition,  and  fond  of  the  society  of 
children;  denies  any  unfitness  on  his  part  for  the  care  or  cus- 
tody of  said  child,  but  avers  that  he  is  well  fitted  for  such 
custody,  and  is  abundantly  able  and  willing  to  rear  and  edu- 
cate said  child  in  a  manner  fitting  his  station  in  life.  He  ad- 
mits that,  at  the  time  of  the  institution  of  the  suit  and  the 
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rendition  of  the  decree  of  divorce  set  up  in  his  petition,  the 
child,  George  L.  Giroux,  was  temporarily  within  the  state  of 
Montana,  and  that  he  has  remained  there  since  that  time. 
The  trial  of  the  issues  resulted  in  a  judgment  awarding  the 
custody  of  the  child  George  L.  Giroux  to  his  mother  until  the 
further  order  of  the  court,  and  defendant  relator,  Joseph  L. 
Giroux,  appeals. 

IF.  J^.  JVossijiger  and  K  IL  Nash^  for  Relator. 

The  agreement  entered  into  between  the  appellant  and  the 
respondent  as  to  the  custody  of  the  children  and  division  of 
their  property  rights,  was  a  perfect  and  legal  instrument 
under  the  laws  of  Arizona  territory  and  conclusive  of  the 
rights  of  the  parties;  unless  in  a  case  where  it  would  be  mani- 
festly against  public  policy  and  reason  for  the  child  to  remain 
under  the  custody  of  the  one  entitled  to  it  under  the  contract. 
(Dumain  v.  Gwynne,  10  Allen  (Mass.)  270;  Byrne  v.  Love^ 
14  Texas  81;  State  v.  Rewff,  29  W.  Va  ,  751;  Bonnett  v. 
Bonnett^  61  Iowa  199.)  The  judgment  in  evidence  is  conclu- 
sive as  to  the  matters  in  controversy.  ( Christmas  v.  Russell^ 
5  Wall.  290;  2d  Vol.  Freeman  on  Judgments.  §  563;  Morrill 
V.  Morrill^  23  Am.  St.  Rep.  95  ;  2  Bishop  on  Marriage,  Di- 
vorce and  Separation,  §  1139;  State  v.  Bechdel^  5  Am.  St. 
Rep.  854;  Miner  v.  MineTy  11  111.  42;  lleioitt  v.  Long^  76 
111.  399;  Hoffman  v.  Hoffman,  15  O.  St.  427;  Williams  v. 
WiUiaviSy  13  Ind.  523;  Dubois  v.  Johnston,  96  Ind.  6;  Wake- 
field  V.  Ives,  35  Iowa  238.) 

Henry  W.  Heidemnn  and  G,  H  Grubh,  for  Respondent. 

The  doctrine  that  foreign  judgments,  or  judgments  of  sister 
states,  are  always  open  to  attack  upon  the  question  of  juris- 
diction, is  too  well  settled  to  require  more  than  a  passing 
notice  here.  {Thompson  v.  Whitman,  18  Wall.  457—471; 
Rose  V.  Himely,  4  Cranch  241;  Elliott  v.  Piersol,  1  Pet.  328; 
Christmas  v.  Russell,  5  Wall.  293;  Dunlap  v,  Cody^  31  Iowa 
260;  Luckenhack  v.  Anderson^  47  Pa.  St.  123;  Jackson  v. 
Jackson,  1  Johns.  424;  Borden  v.  Fitch,  15  Johns.  121;  Bu- 
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/brd  V.  Buford,  4  Munf.  241;  Davis  v.  Ileadlet/^  22  N.  J. 
Eq.  115.)  But  our  cootention  is  that  such  a  judgment,  in  fix- 
ing the  custody  of  the  children  is  res  adjxidicata  only  of  the 
questions  passed  on — that  is,  up  to  the  time  of  the  rendition 
of  the  judgment.  {State  w.  Bechdel^  37  Minn.  360;  Church 
on  Habeas  Corpus,  page  576  and  note;  In  re  Bort,  37  Am. 
Rep.  255;  Kentzler  v.  Kentzler^  28  Am.  St.  Rep.  21;  People 
ex  rel  Allen  v.  Allen,  105  N.  Y.  628;  Church  on  Habeas  Cor- 
pus, §  82.)  And  where  a  child  has  been  removed  from  the 
jurisdiction  of  the  court  that  has  by  decree  fixed  its  custody, 
to  another  state,  the  courts  of  that  state  have  jurisdiction  to 
again  fix  the  custody  of  the  child,  without  regard  to  the  former 
decree.  The  child  having  been  lawfully  brought  into  the  new 
jurisdiction,  becomes  the  ward  of  the  court  which  has  power 
to  provide  it  with  a  proper  guardian.  (Cooley  on  Cons.  Lim. , 
page  499;  Church  on  Habeas  Corpus,  §  82.) 

Buck,  J. — The  record  in  this  proceeding  is  unnecessarily 
voluminous,  and  bristles  with  exceptions  to  the  admission  or 
refusal  to  admit  testimony.  Many  of  these  exceptions,  also, 
are  of  so  frivolous  a  nature  that  they  have  been  ignored,  not 
only  in  the  arguments  and  briefs  of  counsel,  but  in  the  speci- 
fication of  errors  itself.  A  proceeding  in  habeas  corpus  is 
summary  in  its  character,, and  we  feel  it  our  duty  to  vigor- 
ously condemn  any  unnecessary  impeding  of  this,  its  essential 
function,  by  technical  and  hypercritical  criticism  in  reference 
to  the  admission  of  any  evidence  tending  to  enlighten  the  trial 
court.-  This  is  true  despite  any  distinction  of  procedure  or 
testimony  to  be  observed  in  the  case  of  a  writ  obtained  by  a 
parent  to  test  the  right  to  the  custody  of  his  child,  and  one 
issued  to  decide  whether  the  petitioner  is  illegally  deprived  of 
his  liberty.  Mr.  Church  in  his  work  on  Habeas  Corpus  (sec- 
tion 177)  says  :  **It  has  been  heretofore  observed  that  pro- 
ceedings by  habeas  corpus  are  summary  in  their  character,  and 
that  great  discretion  is  given  to  and  exercised  by  courts  and 
judges  in  such  proceedings.  Where  the  statute  provides  that 
courts  and  judges  may   ventilate  the  whole   matter  brought 
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before  them  by  habeas  corpus^  the  general  principles  of  evi- 
dence are  doubtless  their  rule  and  guide;  but,  they  are  not 
bound  to  so  strict  an  adherence  to  them  as  govern  them  in 
trials  by  jury,  because,  in  the  words  of  that  great  judge, 
Tilghman,  *it  is  presumed  that  their  knowledge  of  the  law  pre- 
vents their  being  carried  away  by  the  weight  of  testimony  not 
strictly  legal. ' ' ' 

Upon  the  objection  that  it  was  incompetent  and  immaterial, 
the  lower  court  at  first  excluded  the  decree  and  judgment  roll 
of  the  divorce  granted  in  Arizona,  and  then,  at  a  later  stage 
of  the  trial,  admitted  them  for  the  purpose  of  showing  that  a 
divorce  had  been  granted  between  Joseph  L.  Giroux  and  Re- 
becca Giroux.  The  consistency  of  these  rulings  is  not  ap- 
parent to  us,  but  respondent's  counsel  contend  that  this  decree 
of  divorce  is  void,  and  that  the  lower  court  found  it  to  be  so. 
An  inspection  of  the  judgment  roll  satisfies  us  that  there  is 
nothing  on  its  face  to  indicate  that  the  decree  of  divorce  was 
void,  and,  the  existence  of  the  decree  itself  being  denied, — 
even  if  it  could  be  attacked  on  jurisdictional  grounds  by  ex- 
trinsic evidence, — the  exclusion  was  erroneous.  But  any  error 
in  this  respect  seems  to  have  been  cured  by  the  subsequent 
admission  of  the  decree  and  judgment  roll,  even  though  this 
admission  was  limited  to  merely  showing  that  a  divorce  had 
been  granted.  The  gist  of  the  inquiry  as  to  this  decree  is 
whether  it  is  void,  or  only  voidable.  Mr.  Freeman,  in  his 
work  on  Judgments  (sections  562-564,  588-590),  lays  it  down 
as  a  general  proposition  that,  where  an  action  is  based  on  the 
judgment  of  a  court  of  another  state,  the  jurisdiction  of  that 
court  to  pronounce  the  judgment  is  always  open  to  question, 
and  that  a  defendant  can  controvert  jurisdictional  statements 
and  recitals  by  any  competent  evidence,  extrinsic  or  other- 
wise. Still,  the  scope  of  this  jurisdictional  inquiry  is  clearly 
limited,  and  Mr.  Freeman,  in  the  latter  part  of  section  564, 
8upi*a^  clearly  points  this  out.  He  says:  "And  ought  not 
the  defendant  to  be  always  permitted  to  prove  that  he  was  a 
nonresident,  and  that  he  did  not  submit  himself  to  the  juris- 
diction of  the  state  whence  the  record  is  taken  ?    On  the  other 
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hand,  if  the  defendant  were  a  resident  within  the  state  when 
and  where  the  record  was  made,  the  fact  of  his  subsequent  re- 
moval ought  neither  to  impair  nor  to  strengthen  the  obliga- 
tion of  the  judgment.  To  whatsoever  state  he  immigrated, 
the  record,  when  produced  against  him,  should  have  the  effect 
whi.h  would  be  given  it  in  like  circumstances  if  he  still  re- 
sided in  the  state  whence  it  was  taken;  and  this,  too,  inde- 
pendent of  the  question  whether  it  is  positive,  doubtful;  or 
silent  in  reference  to  jurisdictional  facts.  It  seems  to  us,  then, 
that  the  only  issue  which  ought  to  be  tried  in  any  state  in  re- 
gard to  the  jurisdiction  of  a  court  which  has  rendered  a  per- 
sonal judgment  in  another  state  is,  was  the  defendant,  when 
the  suit  was  instituted,  within  the  state  whose  court  assumed 
to  exercise  authority  over  him  ?  or,  if  without  the  sta  e,  did 
he  submit  himself  to  its  authority  ?  If  the  issue  should  be 
answered  in  the  negative,  then  the  judgment  ought  to  be  dis- 
regarded, no  matter  how  positively  the  record  enumerates  all 
needful  jurisdictional  facts.  If,  on  the  other  hand,  the  issue 
be  determined  in  the  affirmative,  then  the  record  ought,  upon 
jurisdictional  as  upon  other  questions,  to  have  precisely  'the 
same  faith  and  credit  given  it  as  it  had  by  law  or  usage  in  the 
courts  of  the  state  whence  it  was  taken. ' ' ' 

The  evidence  in  the  record  before  us  in  no  wise  establishes 
the  fact  that  this  divorce  was  void.  The  Arizona  clerk  who 
issued  the  summons,  the  deputy  sheriff  who  served  it,  and  the 
relator,  Joseph  L.  Giroux,  all  state  most  positively  that  there 
was  no  fraud  in  the  service  of  the  summons  upon  Mrs.  Giroux. 
She  herself,  in  her  own  testimony,  virtually  concedes  that  a 
summons  was  served  on  her  personally  while  she  was  in  Ari- 
zona. The  evidence  in  the  record,  moreover,  conclusively 
shows  that  at  the  time  of  this  service  she  was  a  resident  of 
Arizona.  Nor  does  the  fact  that  she  departed  from  Arizona  a 
few  days  prior  to  the  rendition  of  the  decree  in  any  wise  tend 
to  establish  the  fact  that  she  was  a  nonresident  of  that  terri- 
tory. Construing  her  testimony  most  favorably  to  herself, 
when  she  left  Arizona  she  did  so  with  no  intent  whatsoever  to 
change  her  domicile  and  begin  a  permanent  residence  in  Mon- 
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tana.  Even  then,  if  her  husband  did  perpetrate  a  fraud  in 
respect  to  the  obtaining  of  this  divorce,  nevertheless  the  juris- 
diction of  the  Arizona  court  pronouncing  the  decree  against 
her  had  clearly  attached,  by  reason  of  this  personal  service  of 
its  process  upon  her,  and  she  was  as  much  under  the  control 
of  that  court  as  if  she  had  remained  in  Arizona  until  the  de- 
cree had  been  pronounced.  Without  passing  upon  the  ques- 
tion of  whether  or  not  the  general  rule  as  to  collateral  attack 
is  more  stringent  in  a  habeas  corpus  proceeding  of  this  charac- 
ter tnan  in  a  suit  on  the  judgment  itself  sought  to  be  assailed, 
we  are  of  the  opinion  that,  even  allowing  the  widest  latitude 
to  the  doctrine  that  a  judgment  rendered  in  one  state  may  be 
attack^  when  sued  upon  in  another  in  reference  to  its  juris- 
dictional statements  and  recitals  by  any  competent  evidence, 
extrinsic  or  otherwise,  this  decree  of  divorce  was  voidable 
only,  and  not  void.  In  the  case  of  Edgerton  v.  Edgerton^  12 
Mont.  122,  29  Pac.  966,  the  facts  alleged  in  respect  to  the 
fraud  claimed  to  have  been  perpetrated  by  the  husband  in  ref- 
erence to  the  appearance  of  the  wife  are  closely  analogous  to 
the  alleged  facts  relied  upon  by  Mrs.  Giroux  in  the  present 
suit.  It  is  true,  the  decree  sought  to  be  collaterally  attacked 
in  Edgerton  v.  Edgerton^  was  a  domestic  judgment,  and  the 
present  subject  of  attack  is  a  judgment  of  another  state;  but 
the  latter  is  voidable  only,  like  the  former,  and,  neither  being 
subject  to  collateral  attack  on  the  ground  of  fraud  alleged  to 
have  been  perpetrated  by  the  plaintiff  in  each  in  preventing 
his  wife  from  appearing  at  the  trial,  there  is  no  distinction  in 
the  status  of  the  two  decrees.  They  stand  on  the  same  plane, 
and  the  law  as  laid  down  in  Edgerton  v.  Edgerton  is  clearly 
applicable  to  this  Arizona  decree.  See,  also,  2  Bishop  on 
Marriage,  Divorce  and  Separation,  §  1568. 

It  is  claimed  by  counsel  for  respondent  that  the  court  be- 
low found  the  agreement  for  separation  invalid.  It  was  ail- 
mitted  in  evidence  over  the  objection  of  the  respondent.  But 
just  what  view  the  court  took  of  this  agreement  the  record 
does  not  disclose.  In  a  case  decided  at  the  present  term 
(Stcbbens  V.  Morris,   47  Pac.   642),   we  stated  generally   our 
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views  of  the  law  applicable  to  agreements  for  separation  be- 
tween a  husband  and  wife,  considered  with  reference  to  the 
common  law.  To  the  agreement  before  us  is  added  a  feature 
which  did  not  appear  in  the  agreement  for  separation  under 
consideration  in  Stebhins  v.  Morris^  namely,  a  provision  for 
the  custody  of  the  issue  of  the  marriage.  This  new  feature 
does  not  materially  affect  the  principles  laid  down  in  Stebhins 
V.  Morris^  however.  The  matter  of  the  custodianship  of 
children  is  as  proper  a  subject  for  provision  in  an  agreement 
for  separation  between  the  parents  as  the  wife's  maintenance, 
or  the  division  of  property.  If  the  agreement  for  the  separa- 
tion itself  is  not  per  se  void,  neither  ate  its  naturally  incidental 
provisions.  We  can  readily  understand  that,  in  a  direc  pro- 
ceeding to  set  aside  the  decree  of  divorce  itself,  such  an  agree- 
ment might  be  considered  void,  from  an  evidentiary  standpoint, 
on  the  ground  that  it  was  coUusively  entered  into  for  the  pur- 
pose of  facilitating  the  divorce,  or  that,  in  a  direct  action  ex- 
clusively for  its  enforcement,  a  court  of  equity,  fully  apprised 
of  latent  fraud  connected  with  it,  might  declare  it  contrary  to 
public  policy.  But  in  the  case  before  us  the  validity  of  this 
particular  agreement  should  stand  or  fall  with  this  decree  it 
preceded,  and  from  which  it  would  be  difficult  to  separate  it. 

The  record  shows  that  the  relator,  Giroux,  has  paid  over  to 
Rebecca  Giroux  the  $4,300  he  agreed  to  pay  her,  and  that, 
even  in  the  decree  of  divorce  he  obtained,  a  provision  for  the 
custody  of  his  son  alone  was  inserted,  in  strict  compliance 
with  the  terms  of  the  agreement.  It  inferentially  appears, 
also,  that  Mrs.  Giroux  now  relies  upon  this  money  for  the 
maintenance  of  herself  and  the  children.  Should  she  be  al- 
lowed, then,  to  assert  a  condition  of  financial  responsibility  so 
acquired,  to  establish  her  right  to  the  boy,  George,  and  at  the 
same  time  object  to  any  consideration  of  this  very  agreement 
which  she  repudiates,  in  so  far  as  her  own  covenants  therein 
are  concerned  ?  We  think  not.  As  shedding  light  upon  the 
right  to  the  custody  of  this  child,  the  lower  court  properly 
admitted  the  agreement  in  evidence;  and,  if  it  was  subsequent- 
ly Ignored,  error  was  committed. 
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Excluding  from  consideration  any  evidence  as  to  the  alleged 
fraud  in  obtaining  the  divorce  from  his  wife,  the  charge 
against  Joseph  L.  Giroux,  that  he  is  not  a  fit  person  for  the 
custody  of  the  boy,  is  wholly  unsubstantiated.  It  appears 
from  Rebecca  Giroux' s  own  testimony  that  he  is  a  man  of 
means,  and  has  always  been  a  kind  father.  The  charge,  too, 
that  his  second  wife  is  not  a  proper  person  to  aid  him  in  the 
rearing  of  the  boy,  is  also  without  apparent  foundation.  Even 
the  somewhat  stramed  objection  that  she  cannot  speak  the 
English  language  disappears  in  the  light  of  the  evidence.  In 
this  view,  all  the  evidence  concerning  respondent's  good 
character  since  she  has  lived  in  Montana  is  immaterial.  She 
is  before  us  in  this  record  in  the  attitude  of  a  justly  discarded 
wife, — of  one  divorced  for  violation  of  her  marital  obligations. 
Conceding  that  a  father  recreant  to  his  paternal  duties  will 
not  be  upheld  in  any  merely  arbitrary  assertion  of  his  right 
to  the  custody  of  his  child,  as  against  a  good  and  conscientious 
mother;  conceding  that  a  child  is  not  a  mere  chattel,  subject 
to  the  whim  or  caprice  of  either  of  its  parents,  and  that  even 
at  common  law,  as  construed  at  the  present  time,  it  has  an 
identity  of  its  own,  which  courts  of  justice  recognize  and  pro- 
tect whenever  a  necessity  for  such  protection  arises, — conced- 
ing all  this,  and  how  does  it  avail  the  respondent  ?  It  must 
be  borne  in  mind  that  the  tie  between  parent  and  child  is  one 
of  the  most  binding  in  human  life, — one  which  the  law  of  na- 
ture itself  has  established.  No  legislation,  no  judicial  inter- 
pretation of  legislation,  should  lightly  disregard  the  reciprocal 
duties  of  this  relationship.  Conflicts  between  parents  them- 
selves as  to  the  custody  of  their  offspring  are  always  neces- 
sarily painful.  But,  in  the  adjustment  of  these  conflicts, 
mere  sentiment  and  involuntary  sympathy  have  no  place.  The 
law,  however  stern  it  may  seem  to  the  losing  party,  must 
govern.  In  these  cases  the  elementary  principles  of  the  sturdy 
old  common  law  still  apply,  however  modified  they  may  be  by 
legislation  and  judicial  interpretation,  and  probably  will  until 
a  higher  development  of  our  present  civilization  supersedes 
them.     A  father  is  the  head  of  the  family.     Upon  him  pri- 
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marily  devolves  the  responsibility  for  the  support — ^physical, 
moraly  and  social — of  his  wife  and  children.  If  he  is  true  to 
this  duty  and  qualified  to  discharge  it,  he  is  entitled  to  the  re- 
ciprocal allegiance  of  those  whom  he  so  sustains,  and  whom  it 
is  his  duty  to  so  sustain.  Where  a  father  and  mother  are 
equally  fitted  in  character  and  ability  for  the  custody  of  their 
children,  and  an  unhappy  conflict  arises  between  them  as  to 
who  shall  have  such  custody,  in  the  eye  of  the  law  the  father's 
right  is  superior  to  the  mother's,  and  the  courts  must  main- 
tain it.  The  bond  between  a  mother  and  her  babies  may  seem 
closer,  from  a  mere  instinctively  emotional  standpoint;  but 
under  the  natural  compact  of  our  society  and  civilization,  as 
at  present  developed,  and  from  which  this  legal  principle  has 
been  evolved,  the  relation  of.  the  father  to  his  children  is  the 
higher,  sociologically  considered. 

The  greater  part  of  the  material  evidence  and  testimony  in 
this  record  is  contained  in  depositions  and  written  instruments. 
Consequently,  in  considering  its  weight  and  effect  we  are  not 
seriously  hampered  by  that  element  of  verity  imported  to  the 
verdict  of  a  jury,  and  the  findings  of  a  court  corresponding 
thereto,  when  the  witnesses  have  testified  viva  voce  at  the 
trial.  The  oral  testimony  of  the  respondent  herself  was  man- 
ifestly elusive,  vague,  and  contradictory.  There  was  hardly 
any  corroboration  of  it.  Opposed  to  her  statement  were  clear 
and  straightforward  denials  in  the  depositions  of  several  wit- 
nesses whose  credibility  was  in  no  wise  impugned,  and  who 
presumptively  told  the  truth.  The  letter  which  Mrs.  Giroux 
wrote  to  Mrs.  Murry  (see  statement)  in  reference  to  the  sep- 
aration almost  of  itself  contradicts  her  allegations  as  to  fraud 
and  deceit  practiced  upon  her.  The  deposition  of  the  notary 
public  who  took  her  acknowledgement  to  the  agreement  of 
separation  states  that,  without  the  hearing  of  her  husband,  he 
made  her  acquainted  with  its  contents,  and  in  this  agreement 
is  a  clear  and  unequivocal  reference  to  the  pending  divorce 
suit.  In  this  view  of  the  law  and  the  evidence,  we  do  not 
think  the  lower  court  was  justified  ip  rendering  the  judgment 
it  did.  We  do  not  wish  to  be  understood  as  holding  that  this 
Vol.  xix-h 
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decree  of  divorce  awarding  the  custody  of  the  child  to  the 
father  was  of  itself  absolutely  binding  upon  the  lower  court. 
Had  proof  been  introduced  showing  that  the  father,  since  the 
decree,  had  become  an  unfit  person  for  the  custody  of  the  boy, 
and  that,  as  between  the  two  parents,  for  the  child's  protec- 
tion it  would  have  been  better  to  award  the  custody  to  the 
mother,  the  conditions  would  have  been  different.  But  no 
such  condition  of  affairs  was  before  the  lower  court.  Had 
proper  weight  been  attached  to  the  decree  of  divorce,  no  doubt 
a  different  judgment  would  have  tieen  entered.  The  evidence 
shows  conclusively  that  there  is  nothing  in  the  contention  of 
respondent's  counsel  that  the  wife  and  child  were  domiciled  in 
Montana  at  the  time  the  decree  of  divorce  was  obtained.  We 
have  clearly  expressed  our  view  as  to  the  wife's  domicile. 
The  child's  domicile  was  that  of  his  father.  If  the  pleadings 
had  conceded  the  contrary,  an  amendment  should  have  been 
allowed  as  of  course  to  conform  them  to  the  proof. 

Two  other  alleged  errors  are  presented  for  our  considera- 
tion. The  following  interrogatory  was  propounded  to  several 
witnesses  whose  depositions  were  taken,  namely:  ''Which  do 
you  consider  the  better  qualified  to  have  the  care  and  custody 
of  their  said  minor  child,  George  L.  Giroux,  now  about  seven 
years  of  age, — relator  or  respondent?  "  It  was  objected  to 
as  incompetent  on  the  ground  that  it  asked  for  a  conclusion  of 
the  witnesses.  We  think  the  court  was  ris'ht  in  sustaining  the 
objection.  The  question  manifestly  asked  for  a  conclusion, 
and  was  therefore  clearly  incompetent.  The  following  inter- 
rogatory was  also  propounded:  *' State  whether  you  consider 
respondent  a  fit  and  proper  person  to  have  the  care  and  cus- 
tody of  the  said  minor  child,  George  L.  Giroux,  and  give  rea- 
son for  your  opinion. "  While  this  last  interrogatory  is  less 
objectionable  than  the  former,  still  the  objection  to  it,  that  it 
asked  for  a  conclusion,  was  properly  sustained.  The  judsr- 
ment  is  reversed,  with  costs.  The  cause  is  remanded,  with 
directions  to  the  lower  court  to  render  judgment  in  favor  of 
the  appellant  for  the  custody  of  the  child  George  L.  Giroux. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur.  e%'erse  . 
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Treapasa — Release — Pleading — Damages. 

TBSspASSH-itftecue—PZeacIina.— Plaintiff  sued  in  trespass  for  damages  to  real  property; 
tbe  defendant  pleaded  an  agreement  of  plaintiff  to  convey  to  defendant  a  portion  of 
the  property,  and  a  release  and  discbarge  as  follows:  that  the  plaintiff  agreed  to  **re- 
lease  all  damages  heretofore  caused (on  the  premises)  by  any  act •f  defend- 
ant   as  well  as  all  damages  that  might  thereafter  be  occasioned  to  any  part  of  the 

property  on  account  of  defendant's  use  of  the  part  conyeyed."  Among  others  the 
following  denials  were  contained  in  the  replication,  "plaintiff  denies  that  under  and 
by  Tlrtue  of  said  contract or  any  other  contract,  he  agreed  to  and  did  release  de- 
fendant from  damages  caused  by  the  acts  complained  of"  and  **plaintlfl  admits  that 

the  defendant  paid for  the  land  conveyed  and  the  ordinary  Incidental  damages  to 

the  adjacent  land,  but  not  the  damages  for  the  trespass  complained  of  in  the  com- 
plaint.'   Held,  tbat  an  issue  as  to  settlement  and  discharge  was  raise.  1. 

Sams— fvfdcfu^e.-  The  trespass  complained  of  was  the  digging  of  a  new  channel,  which 
changed  the  natural  course  of  a  stream  which  ran  through  plaintiff's  land.  The  tres- 
pass was  not  continuous  in  its  nature,  this  was  admitted  by  plaintiff.  Evidence  was 
admitted  tending  to  prove  the  difference  in  the  market  value  of  the  land  before  and 
after  the  trespass.  Subsequently  plaintiff  mtroduced  evidence  of  the  result  of  the 
stream  overflowing  the  new  channel  subsequent  to  the  original  trespass,  i^e/d,  that 
this  evidence  was  properly  admitted  for  the  purpose  of  showing  the  difference  in  the 
market  value  of  the  premises  before  and  after  the  trespass. 

Samb— Damcwes— Jn^tnicttortf.— The  court  charged  the  jury,  in  Instruction  No.  5  that  the 
measure  of  damage  was  the  difference  in  the  market  value  before  and  after  the  res- 
pass ;  and  in  Instruction  No.  9  the  court  charged  the  jury  that  in  estimating  the  dam- 
ages they  might  consider  the  evidence  of  the  overflowing  of  the  stream  above  referred 
to.  and  refused  defendant's  request  to  charge  that  plaintiff  could  not  recover  dam- 
ages for  such  overflowing.  Held,  that  it  was  error  not  to  limit  the  e  ect  of  the  evi- 
dence above  referred  to  as  requested  by  defendant,  and  that  instruction  No.  9  was 
misleading  in  the  absence  of  such  limitation. 

Samb— £vfd0fuw  of  PlaintfJT'  NeoleeU—DeteudAnt  offered  to  prove  that  plaintiff  by  an 
expenditure  of  $100  could  have  entirely  h  voided  or  mateilally  decreased  the  damages 
caused  by  defendant's  act;  and  also  requested  certain  instructions  on  this  theory  of 
the  Uiw.  Held,  It  was  error  to  refuse  the  evidence  aud  instructions;  Held,  also,  that 
such  refusal  is  not  justifled  by  an  argument  of  counsel  for  respo  dent,  to  the  effect 
that  plaintiff  could  not  have  avoided  the  damages— it  was  for  the  jury  to  sayfrom  the 
evidence  whether  or  not  this  could  have  been  done. 

Appeal  from  District  Courts  Cascade  County;  C,  H,  Ben- 
ton^ Jvdge, 

Action  by  Patrick  Sweeny  against  the  Montana  Central 
Railway  Company.  There  was  judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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This  is  an  action  to  recover  damages  to  real  estate.  The 
plaintiff  in  his  complaint  alleges  that  in  the  year  1891  he  was 
the  owner  of  a  certain  mining  claim  called. the  <<NelIie  L. 
Quartz  Lode,"  at  Neihart,  Meagher  county,  through  which 
claim  Belt  creek  ran  at  that  time;  that  on  or  about  the  Ist  day 
of  November  of  that  year,  it  is  alleged,  the  defendant  wrong- 
fully entered  upon  said  mining  claim,  and  excavated  a  new 
channel  across  the  same,  into  which  it  diverted  the  entire 
waters  and  current  of  Belt  creek;  that  such  water  has  since 
flowed  entirely  in  the  new  channel;  that  said  new  channel  was 
excavated  across  a  valuable  part  of  said  mining  claim,  which 
part  of  said  claim,  it  is  alleged,  was  particularly  valuable  for 
town  lots  or  building  purposes,  and  also  for  dumping  ground 
in  the  working  of  said  mining  claim.  It  is  further  alleged  in 
the  complaint  that  said  Belt  creek,  being  thus  caused  to  run  in 
said  new  channel  excavated  by  the  defendant  across  said  min- 
ing claim,  overflowed  the  banks  of  said  channel  on  the  side 
next  to  the  bluff, — on  the  southeastern  side  of  said  claim, — 
and  destroyed  and  washed  away  a  large  area  of  land  of  the 
plaintiff  to  wit.  1.87  acres  of  said  mining  claim,  and  that  sad 
part  of  said  mining  claim  was  rendered  wholly  valueless  to  the 
plaintiff  by  such  overflowing  and  washing  away  of  the  soil 
thereof.  The  plaintiff  asked  judgment  for  damages  against 
the  defendant.  The  answer  of  the  defendant  admits  that  the 
plaintiff  was  the  owner  of  the  tract  of  land  in  question,  and 
that  defendant  entered  upon  the  same,  and  dug  a  new  channel, 
into  which  it  diverted  the  waters  of  Belt  creek,  but  alleges 
that  i-aid  action  on  its  part  was  with  the  consent  of  plaintiff, 
and  denies  that  any  d  image  resulted  therefrom.  In  addition 
to  this,  defendant  pleads  the  statute  of  limitations  as  a  bar  to 
the  action,  and  further  pleads  a  settlement  and  discharge  of 
any  liability  for  any  damages  growing  out  of  the  alleged  tres- 
pass. The  replication  denies  the  new  matter  set  up  in  the  an- 
swer. The  case  was  tried  by  the  court  with  a  jury,  and  a 
verdict  rendered  for  $1,850,  upon  which  judgment  was  en- 
tered. A  bill  of  exceptions  was  filed  and  settled,  and  appeal 
taken  from  the  judgment  by  defendant  company. 
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A.  J.  ShoreSy  for  Appellant. 

Mc  Connelly  Clayberg  €&  Gunn,  for  Respondent. 

Pembebton,  C.  J. — There  are  a  great  many  errors  assigned 
in  the  record.  We  will  treat  those  only  which  counsel  for  ap- 
pellant considered  sufSciently  important  and  material  as  to  de 
serve  special  mention  and  notice  in  his  oral  argument  of  the 
case.  Counsel  for  appellant  contends  that  there  was  no  denial 
in  the  replication  of  the  settlement  and  release  pleaded  in  the 
answer,  and  that  there  was,  consequently,  no  issue  to  submit 
to  the  jury,  and  that  the  court  erred  in  admitting  any  evidence 
in  the  case,  and  in  submitting  the  question  of  damages  to  the 
jury.  This  contention  is  raised  in  the  record  by  objection  to 
the  introduction  of  evidence,  as  well  as  by  the  motion  of  ap- 
pellant for  a  nonsuit  at  the  close  of  plaintiff's  testimony.  The 
allegation  of  settlement  and  release  contained  in  appellant's 
answer  is  as  follows  :  *^That  m  the  month  of  March,  1892, 
the  said  Daniel  Condon  and  this  defendant  entered  into  an 
agreement  whereby  the  said  Condon,  in  consideration  of 
$1,500,  to  be  paid,  agreed  to  convey  to  this  defendant  a  cer- 
tain tract  of  land,  particularly  described  in  a  deed  hereinafter 
referred  to,  and  release  all  damages  theretofore  caused  on  the 
Nellie  L.  lode  claim,  or  any  part  thereof,  by  any^ctrthereto- 
fore  committed  by  the  defendant,  or  any  of  its  agents  or  em- 
ployes, as  well  as  all  damages  that  might  thereafter  be  oc- 
casioned to  any  part  of  the  said  tract  of  land  on  account  of  the 
use  of  the  tract  so  to  be  conveyed  to  this  defendant  on  its  line 
of  railway  for  railway  purposes."  The  language  of  the  reply 
to  this  allegation  is  as  follows  :  ^'Admits  that  a  deed  was 
executed  by  Daniel  Condon,  who  then  held  the  legal  title  to 
the  Nellie  L.  lode  claim,  on  thie  24th  day  of  March,  1892,  to 
the  strip  of  ground  therein  des'^.ribed,  to  the  defendant,  and  he 
supposes  that  the  copy  of  the  deed  set  out  in  the  defendant's 
answer  is  correct;  but  denies  that  there  was  any  other,  further, 
or  different  agreement  or  contract  in  relation  to  the  said  tract 
of  land,  except  what  is  set  out  in  said  deed."  This  is  not  a 
specific  denial  of  the  allegation  of  the  answer  as  to  the  settle- 
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ment  and  release,  and,  if  there  were  no  other  denials  in  the 
replication  to  this  allegation  of  the  answer,  the  contention  of 
the  appellant  would  have  greater  force.  But  in  the  replica- 
tion we  find,  immediately  following  the  language  quoted 
above,  this  denial :  "Plaintiff  denies  that  under  and  by  virtue 
of  said  contract  contained  in  said  deed,  or  any  other  contract, 
that  he  agreed  to  and  did  release  the  defendant  from  damages 
caused  by  the  acts  complained  of  in  his  complaint."  Para- 
graph 5  of  the  replication  is  as  follows:  * 'Plaintiff  admits 
that  the  defendant  paid  to  said  Condon  the  sum  of  $1,500  for 
the  land  conveyed  and  the  ordinary  incidental  damages  to  the 
adjacent  lands,  but  not  the  damages  for  the  taking  of  other 
portions  of  plaintiff's  land  for  a  new  channel  into  and  through 
which  to  flow  the  waters  of  Belt  creek. ' '  We  think,  con- 
struing the  several  paragraphs  and  denials  of  the  replication 
together,  that  they  fairly  and  sufficiently  constitute  a  denial  of 
the  settlement  and  release  pleaded  in  the  answer,  and  that, 
consequently,  appellant's  assignment  of  error  in  this  respect  is 
not  supported. 

The  court  permitted  evidence  to  be  introduced  as  to  the  dif- 
ference in  the  market  value  of  the  land  alleged  to  be  damaged 
before  and  after  the  trespass  complained  of.  Evidence  was 
also  permitted  to  be  introduced,  on  the  part  of  plaintiff,  as  to 
the  result  of  overflows  and  washing  away  of  the  soil  after  the 
channel  was  cut  through  the  land,  or  the  trespass  committed, 
in  November,  1891,  down  to  October,  1893.  With  this  evi- 
dence admitted  over  the  objection  of  the  appellant,  the  court 
instructed  the  jury  as  follows  :  **The  measure  of  damages  is 
the  difference  in  the  market  value  of  said  premises,  the  Nellie 
L.  lode,  as  they  were  before  they  were  injured,  if  injured  at 
all,  and  the  market  value  of  said  premises  in  their  damaged 
condition,  if  damaged  at  all."  Instruction  No.  5.  The  court 
further  instructed  the  jury  as  follows  :  **The  court  further 
instructs  you  that,  in  estimating  the  market  value  of  the 
premises  alleged  to  have  been  injured  or  damaged,  you  will 
take  into  consideration,  not  only  the  trespass  committed  by 
the  cutting  of  the  channel  and  the  turning  in  of  the  water,  but 
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also  the  overflow  of  the  water,  and  the  washing  away  of  the 
south  bank  of  the  channel,  and  of  the  soil  and  ground,  if  you 
find  that  to  be  true,  situated  between  said  channel  and  the 
bluff,  as  described  in  the  complaint.  You  will  not  be  con- 
fined to  the  mere  damage  done  by  the  cutting  of  the  channel, 
and  the  turning  in  of  the  water,  but  you  will  also  embrace  in 
your  consideration  the  consequential  injuries  or  damage  by  the 
overflow  of  the  waters,  if  any  such  occurred."  Instruction 
No.  9.  For  the  purpose  of  fixing  the  measure  of  damages, 
and  confining  the  inquiry  of  the  jury  to  the  difference  between 
the  market  value  of  the  land  before  and  after  the  trespass 
complained  of,  the  appellant  requested  the  court  to  instruct 
the  jury  as  follows  :  "There  has  been  some  evidence  in  the 
case  tending  to  show  damages  done  to  the  strip  of  ground  be- 
tween the  new  channel  and  the  bluff  between  the  years  1892 
and  1893.  I  instruct  you  that  the  plaintiff  is  not  entitled  to 
recover  on  account  of  any  damages  done  to  that  strip  of  land 
either  in  the  year  1892  or  1893."  This  instruction  the  court 
refused  to  give.  The  appellant  contends  that  the  action  of 
the  court  in  this  respect  was  error.  It  is  conceded  that  the 
trespass  complained  of  was  a  completed  trespass,  and  not  a 
continuous  one;  that  is,  that  the  sole  liability  of  the  defend- 
ant company  was  determined  and  fixed  by  the  trespass  which 
wrought  the  difference  in  the  market  value  of  the  land  before 
and  after  its  commission,  in  November,  1891.  Instruction 
No.  5,  quoted  above,  was  given  upon  this  theory.  The  ap- 
pellant contends  that,  by  giving  instruction  No.  9  at  the  in- 
stance of  plaintiff  and  refusing  the  instruction  asked  by  appel- 
lant as  shown  above,  the  court  permitted  the  jury  to  render  a 
verdict,  not  only  for  the  difference  in  the  market  value  of  the 
land  before  and  after  the  trespass  complained  of,  but  also  for 
injuries  to  the  land  caused  by  overflows  up  to  October,  1893. 
While  we  think  it  was  not  error  to  permit  evidence  to  be  in- 
troduced as  to  the  overflows  and  washing  away  of  the  land 
after  the  date  of  the  trespass  complained  of,  for  the  purpose 
of  showing  the  difference  in  the  market  value  of  the  land  be- 
fore and  after  the  trespass,  it  was  error  in  the  court  not  to 
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limit  the  evidence  to  that  purpose,  as  requested  by  the  instruc- 
tion which  the  court  refused.  Instruction  No.  9,  we  think, 
was  misleading  to  the  jury,  and  prejudicial  to  the  appellant, 
without  the  limitation  sought  to  be  given  to  the  •  evidence  by 
appellant's  instruction,  which  was  refused  by  the  court. 

At  the  trial  the  appellant  offered  evidence  to  show  that  the 
plaintiff,  by  the  expenditure  of  $100  in  riprapping  the  bank 
of  the  new  channel  next  to  the  bluff  on  the  land  in  question, 
could  have  avoided  entirely,  or  materially  diminished,  the 
damages  to  the  mining  claim.  Appellant  also  offered  instruc- 
tions upon  this  theory  of  the  law.  The  court  excluded  this 
evidence,  and  refused  to  give  the  instructions  requested  by 
appellant.  Appellant  assigns  this  action  of  the  court  as  error. 
Counsel  for  the  plaintiff  in  his  brief  says:  "We  recognize  the 
principle  of  law  that,  where  a  trespass  has  been  committed,  it 
is  the  duty  of  the  party  complaining  of  the  trespass  to  do 
what  he  reasonably  can  to  prevent  an  increase  of  injury,  and 
that  this  must,  under  ordinary  circumstances,  be  taken  into 
consideration  in  estimating  the  damages.''  But  counsel  for 
respondent  says,  that  the  respondent  could  not,  by  riprapping 
the  bank  of  the  new  channel  next  to  the  bluff  on  his  own  claim, 
prevent  the  overflow  thereof  and  damages  thereto,  for  the  rea- 
son, as  they  contend,  that  the  channel  began  to  overflow  the 
bottom  land  before  it  reached  the  line  of  respondent's  claim, 
and  that  he  could  not  riprap  the  channel  on  the  land  adjoining 
his,  through  which  the  channel  ran,  without  being  a  tres- 
passer. If  the  evidence  offered  by  the  appellant  had  been 
admitted,  it  might  have  been  proper  for  respondent  to  sup- 
port this  theory  by  proper  evidence  in  rebuttal.  But  we 
think  it  hardly  sound  to  say  the  appellant  ought  not  to  be 
heard  to  complain  because  he  could  not  have  proved  his  con- 
tention if  the  court  had  not  excluded  his  evidence.  We  think 
the  court  erred  in  excluding  the  evidence  offered  by  the  appel- 
lant, and  in  refusing  the  instructions,  as  contended  by  appel- 
lant under  this  assignment.  The  following  authorities  fully 
discuss,  and,  we  think,  determine,  this  question  in  accordance 
with  the  views  expressed  above.     (1  Sedg.   Meas.   Dan^   (7th 
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Ed.)  top  page  164,  and  authorities  cited  in  notes;  1  Suth.  on 
Damages,  pages  414-416,  and  authorities  cited;  Zoker  v. 
Daman,  17  Pick.  284.) 

Appellant  contends  that  the  court  erred  in  not  permitting  it 
to  amend  its  answer  during  the  trial  to  conform  to  the  proof, 
which,  it  contends,  showed  Condon  to  be  a  real  party  plaintiff 
in  interest.  As  the  case  must  go  back  for  new  trial,  the 
amendment  can  there  be  made,  if  appellant  so  desires,  and  we 
are  thus  relieved  of  the  necessity  of  treating  this  assignment. 
The  plea  of  the  statute  of  limitations  set  up  in  the  answer  was 
abandoned  on  the  trial.  We  have  considered  and  treated  all 
the  errors  assigned  which  we  consider  material.  The  judg- 
ment appealed  from  is  reversed,  and  the  cause  remanded  for 
new  trial. 

lieversed. 

Hunt  and  Buck,  J  J. ,  concur. 


HOLTER   BT  AL.,  Respondents,  v.  WASSWEILER  AND 
WIFE,  Appellants. 

[Submitted  JaDuary  39, 1887.   Deeided  Pebnuury  8, 1887.] 

Fra/udndent  Con/veycmce — Hvshand  amd  Wife — LcLchea. 

PbauduiiKKt  CoxrvaTAKcm— Huaband  and  IT^^e.— Under  the  preemption  law  de- 
fendant Ferdinand  Waisweller  obtained  patent  to  180  acres  of  land,  one-half  of  which 
be  lold  in  1878  for  110,000,  of  which  one-half  was  paid  to  hhn  at  once,  and  the  other 
half  wae  subseq  ently  paid  to  the  wife,  wht^September,  1888,  turned  it  over  to  her 
husband;  from  defendants'  testimony  it  further  appears  that  they  had  an  agrt  ement 
between  themselyes  iXxfX  she  was  to  haye  one-half  of  the  purchase  price  of  the  land 
wheneyer  the  same  was  sold,  and  one-half  of  the  profits  of  the  business  which  they 
conducted  on  the  premises.  It  further  appears  from  defendants'  testhnony  that, 
when  Mrs.  Wessweiler  paid  to  her  husband  the  money  aboye  mentioned,  it  was 
agreed  between  them  thai  he  should  use  the  money  in  improyements  upon  the  half 
of  the  premises  not  sold,  and  that  he  should,  upon  demand,  conyey  to  her  that  half 
of  the  r^al  estate  for  her  o  n  separate  use,  which  he  did  in  June»  1892,  by  a  deed  to 
one  **T"  who  thereupon  conyeyed  the  premises  to  the  wife.  In  1887  the  defendant 
Ferdinand  Wassweiler  gaye  to  plaintiff  his  prumissory  note  in  payment  of  material,  a 
part  or  all  of  which  he  had  used  in  improyements  on  the  premises  subsequently  con- 
yeyed to  the  wife,  the  title  of  he  premiaes  being  in  the  husband  of  record  and  re- 
maining in  his  name  until  June.  1892.  Held,  that  by  reason  of  the  negligence  and 
laches  of  the  wife  In  allowing  the  title  to  stand  lu  her  husband's  name  and  in  allow- 
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ing  him  80  to  use  the  same  and  hold  the  title  thereto  as  to  Induce  others  to  believe 
that  he  owned  the  property,  she  could  not  in  equity  claim  the  premises  freed  from 
the  Uen  of  plaintiff's  Judgment 

Appeal  from  District  Courts  Lewis  and  Clarke  County.  II. 
H.  Btick^  Judge. 

Action  by  A.  M.  Holter  and  M.  M.  Holter,  co-partners  as 
A.  M.  Holter  and  Bro. ,  against  Ferdinand  J.  Wassweiler  and 
wife  to  cancel  ce.tain  conveyances  From  a  judgment  for 
plaintiffs,  defendants  appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiffs  are  co-partners,  and  the  defendants  husband 
and  wife.  From  the  pleadings  and  record  it  ap^^ears  that  on 
the  26th  day  of  September,  1887,  the  defendant  Ferdinand  J. 
Wassweiler  executed  to  the  plaintiffs  his  promissorj'  note 
for  the  sum  of  $838.20,  with  interest  thereon  at  the  rate  of  1 
per  cent,  per  month  from  date  until  paid;  that  said  note  was 
only  paid  in  part;  that  on  the  11th  day  of  January,  1893, 
plaintiffs  commenced  a  suit  in  the  district  court  in  and  for  the 
county  of  Lewis  and  Clarke,  against  said  defendant  Ferdinand 
J.  Wassweiler,  to  recover  the  balance  due  and  unpaid  on  said 
note,  and  on  the  18th  day  of  February,  1893,  recovered  judg- 
ment in  said  action  against  said  defendant  for  the  sum  of 
$927.75  and  costs;  that  an  execution  was  thereafter  issued  out 
of  said  court  on  said  judgment,  and  directed  to  the  sheriff  of 
said  Lewis  and  Clarke  county;  and  that  thereafter  said  execu- 
tion was  returned  by  the  sheriff  wholly  unsatisfied,  on  account 
of  the  sheriff's  inability  to  find  property  belonging  to  said  de- 
fendant in  said  county  to  satisfy  the  same,  it  appears  that, 
at  the  time  of  the  execution  of  said  note  by  said  Ferdinand  J. 
W^assweiler,  he  was  the  owner  of  certain  real  estate  situated 
in  Lewis  and  Clarke  county,  and  fully  described  in  the  com- 
plaint; and  it  is  alleged  that  on  or  about  the  1st  day  of  June, 
1892,  Ferdinand  J.  Wassweiler  and  his  wife,  Caroline  C. 
W^assweiler,  for  the  purpose  and  with  intent  of  cheating  and 
defrauding  the  plaintiffs  out  of  the  money  due  upon  the  claim 
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and  judgment  aforesaid,  executed  a  certain  conveyance,  by 
which  they  pretended  to  convey  to  one  H.  S.  Tullis  the  land» 
described  in  the  complaint,  for  the  alleged  consideration  of 
$4,000;  and  that  thereafter  said  Tullis  made  and  executed  a 
certain  instrument  or  conveyance  to  the  defendant  Caroline  C. 
Wassweiler,  for  the  same  premises,  for  the  alleged  considera- 
tion of  $4,000.  It  is  further  alleged  that  there  was  no  con- 
sideration for  either  of  said  conveyances,  and  that  the  same 
were  executed  for  the  purpose  of  conveying  the  title  to  the 
defendant  Caroline  C.  Wassweiler,  with  intent  and  for  the 
purpose  of  hindering,  delaying,  cheating,  and  defrauding  the 
creditors  of  said  Ferdinand  J.  Wassweiler,  and  especially  these 
plaintiffs.  It  is  alleged  that,  notwithstanding  said  pretended 
conveyances,  the  said  Ferdinand  J.  Wassweiler  has  always 
been  the  owner,  and  is  now  the  owner  of  said  real  estate,  it 
is  also  alleged  that  said  Ferdinand  J.  Wassweiler  has  no  other 
property  that  can  be  reached  by  execution  to  satisfy  said  judg- 
ment. Plaintiffs  therefore  ask  Judgment  that  the  said  pre- 
tended conveyances  from  defendants  to  said  Tullis,  and  from 
said  Tullis  to  the  defendant  Caroline  C.  Wassweiler,  be  de- 
clared fraudulent  and  void,  and  that  the  same  be  canceled,  and 
that  the  premises  described  in  the  complaint  be  sold,  and  the 
proceeds  thereof  applied  to  the  payment  of  plaintiffs'  judg- 
ment, and  that  it  be  decreed  that  the  said  Caroline  C.  Wass- 
weiler acquired  no  title  by  virtue  of  said  pretended  convey- 
ance to  her  from  Tullis.  The  separate  answers  of  defendants 
admit  the  execution  of  the  note  by  said  Ferdinand  J.  Wass- 
weiler, the  recovery  of  the  judgment  against  him,  as  alleged 
in  the  complaint,  and  the  issuance  and  return  of  the  execution 
thereon.  The  answers  deny  that  Ferdinand  J.  Wassweiler 
was  the  owner  of  the  real  estate  described  in  the  complaint  at 
the  times  mentioned  therein.  The  fraudulent  intent  with, 
which  it  is  charged  said  deeds  mentioned  in  the  complaint  were 
executed  is  also  denied.  It  is  admitted  that  there  was  no  con- 
sideration passed  to  Tullis  for  the  conveyance  of  the  real  estate 
by  him  to  Caroline  C.  Wassweiler.  The  answers  set  up  af- 
firmatively that  the  defendants  have  lived  upon  the  land  de- 
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scribed  in  the  complaint,  since  1883,  as  a  homestead.  It  ap- 
pears from  the  record  that  the  80  acres  of  land  described  in 
the  complaint  are  one-half  of  a  tract  of  land  acquired  by  the 
•defendant  Ferdinand  J.  Wassweiler  under  the  pre-emption 
laws  of  the  United  States,  on  which  defendants  located  and 
lived  since  1865.  The  other  half  of  the  tract  of  land  was  con- 
veyed by  the  defendants  to  C.  A.  Broadwater  about  1873  or 
1874,  for  $10,000.  It  further  appears  he  paid  one-half  cash, 
und  the  remaining  half  some  years  later.  The  alleged  cash 
payment  was  made  to  the  husband,  Ferdinand  J.  Wassweiler, 
.and  he  used  the  same.  The  remaining  half  of  the  purchase 
price  of  said  tract  of  land  was  paid  by  Broadwater  to  Caroline 
C.  Wassweiler,  and  was  deposited  to  her  credit  in  the  First 
National  Bank  of  Helena.  It  was  to  her  credit  there  from 
November  3,  1882,  to  September,  1883,  when  she  turned  it 
over  to  her  husband.  The  testimony  shows  that  the  defend- 
ant Caroline  C.  Wassweiler  turned  this  money  over  to  her  hus- 
band, with  the  understanding  that  he  was  to  use  the  same  for 
the  purpose  of  constructing  buildings  and  improvements  on 
the  80  acres  of  land  described  in  the  complaint.  From  the 
testimony  of  the  defendants  it  appears  that  there  was  an  agree- 
ment between  them  by '^hich  Carotine  C.  Wassweiler  was  to 
have  one*  half  of  the  proceeds  of  the  whole  tract  of  land  ob- 
tained by  Wassweiler  from  the  government  whenever  the  same 
.should  be  sold,  and  also  one-half  of  the  profits  of  the  business 
which  they  were  conducting  on  said  premiBes.  It  appears 
from  their  testimony  that,  when  they  sold  one-half  of  the  tract 
of  land  to  Broadwater,  the  defendant  Ferdinand  J.  Wassweiler 
took  and  used  the  cash  payment  of  one-half  of  the  purchase 
price,  and  that  the  deferred  payment  of  the  purchase  price 
was  paid  to  the  defendant  Caroline  C.  Wassweiler;  and  it  also 
.appears  that,  when  Caroline  C.  Wassweiler  paid  over  the 
money  which  was  paid  to  her  as  her  one- half  of  the  purchase 
price  of  the  land  sold  to  Broadwater,  it  was  with  the  aforesaid 
londerstanding  that  her  husband,  Ferdinand  J.  Wassweiler, 
should  use  the  same  for  improving  the  80  acres  mentioned  in 
the  complaint,  and  that  he  should,  when  demanded,  deed  the 
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same  to  Caroline  C.  Wassweiler,  to  be  held  and  owned  by  her 
as  her  own  separate  property.  It  seems  from  the  evidence  of 
the  defendants  that  Ferdinand  J.  Wassweiler 's  agreement  to 
deed  said  premises  mentioned  in  the  complaint  was  not  com- 
plied with  until  the  date  of  the  deeds,  as  shown  above.  The 
case  was  tried  to  the  court,  without  a  jury.  The  court  found 
the  issues  in  favor  of  plaintiffs,  and  rendered  judgment  against 
the  defendants  in  accordance  with  the  prayer  of  the  complaint. 
From  the  judgment  and  order  overruling  defendants'  motion 
for  a  new  trial,  this  appeal  is  prosecuted. 

T.  «/.   TTa/^A,  for  Appellants. 

WaUh  i&  Newman^  for  Respondents. 

Pembertox,  C.  J. — In  his  brief,  counsel  for  appellants 
says  :  *'It  appears  to  have  been  contended  at  the  trial  that 
the  money  which  Mrs.  Wassweiler  let  Mr.  Wassweiler  have 
was  his  anyway,  and  that  the  alleged  agreements  were  void  by 
reason  of  the  relationship  between  them,  the  transaction  hav- 
ing occurred  prior  to  the  passage  of  the  married  woman's 
emancipation  act.  In  this  view  the  court  concurred,  and 
placed  its  ruling  substantially  on  this  ground.  The  case  stands 
for  determination  on  the  correctness  of  this  contention,  and  it 
is  respectfully  submitted  that,  as  a  legal  proposition,  it  cannot 
be  sustained.  It  is  unnecessary  to  rely  on  the  agreement  testi- 
fied to  by  both  of  the  defendants,  that  from  the  first  it  was 
agreed  between  them  that  the  real  estate  they  were  acquiring 
should  be  held  and  enjoyed  jointly.  When  it  came  to  a  sale 
of  the  tract  to  Broadwater,  she  had  valuable  rights  in  it,  which 
she  was  not  obliged  to  surrender  except  on  her  own  terms.  * 
*  *  She  had  a  dower  interest  in  it,  at  all  events,  and  a 
homestead  right.  A  conveyance  by  her  husband  without  her 
concurrence  would  have  been  absolutely  void.  She  had  a  per- 
fect right  to  refuse  to  join  in  the  conveyance  unless  her  half 
were  paid  or  secured  to  her.  It  was  paid  to  her,  and  took  the 
form  of  certificates  of  deposit, — choses  in  action.  These  were 
hers,  absolutely.     Unless  they  were  reduced  to  his  possession* 


174  HoLTER  V.  Wassweileb  and  Wife.     [Dec.  T.'yO 

daring  his  lifetime,  they  passed  to  her  heirs,  not  to  his.  And 
he  was  powerless  to  obtain  them  except  upon  making  her  an 
adequate  settlement  out  of  his  estate.  Although  the  common 
law  considered  him  the  owner  of  the  securities,  this  was  a 
dogma  so  repugnant  to  the  court  of  chancery  that  it  devised  a 
scheme  of  trusteeship  for  the  wife  in  a  third  person  for  the 
manifest  purpose  of  avoiding  its  effect.  As  the  husband  could 
not  sue  the  wife  at  common  law,  he  was  powerless  to  get  her 
choses  unless  he  resorted  to  the  court  of  chancery,  before 
which  the  law  w^as  considered  unconscionable;  and  that  tribunal 
would  refuse  to  compel  the  wife  to  surrender  unless  the  hus- 
band created  a  trusteeship  in  her  behalf,  and  thus  made  her  an 
adequate  settlement  out  of  his  own  estate." 

In  support  of  the  above  argument,  counsel  cites  1  Daniell  on 
Ch.  Prac. ,  p.  90  et  seq. ,  and  authorities  cited  in  notes.  Counsel 
also  contends  that,  even  if  it  be  admitted  that  the  agreements 
relied  on  between  the  defendants  were  made  when  the  common- 
law  rule  in  relation  to  the  rights  of  married  women  was  in  force 
in  this  state,  still,  he  says  ^^the  husband  could  not  have  possessed 
himself  of  these  assets  except  he  did  substantially  what  he  did 
afterwards,  and  that  of  which  the  plaintiff  complains.  In  view 
of  the  expressions  found  in  the  foregoing  authorities  and  the 
general  rules  governing  the  action  of  the  court  of  chancery, 
there  is  no  doubt  that,  if  the  husband  obtained  the  wife's 
choses  upon  an  agreement  to  convey  to  her  a  portion  of  his 
real  estate,  equity  would  either  compel  him  to  do  so,  or  to 
restore  the  property  he  got,  or  make  some  other  adequate 
provision  for  her.  Indeed,  however  he  obtained  them,  she 
could  maintain  a  bill  against  him  to  compel  a  settlement,  even 
alter  his  assignment  for  the  benefit  of  creditors,  or  the  insti- 
tution of  bankruptcy  proceedings,  or  in  a  suit  by  his  assignee 
not  hona  fide  or  for  a  valuable  consideration," — and  cites  the 
following  authorities  in  suppK)rt  of  his  contention  :  Pomeroy's 
Equity  Jur.,  §  1114;  BeaVs  Ex'r  v.  Storm,  26  N. 
J.  Eq.  372;  Sykes  v.  Chadwick,  18  Wall.  141.  In  support 
of  the  contention  of  counsel  for  appellants  that  the  release  of 
her  dower  rights  in  the  real  estate  mentioned  in  the  complaint 
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was  a  8u£Scient  consideration  to  support  the  claim  of  the  wife 
to  an  enforcement  of  the  agreements  between  the  defendants 
in  a  court  of  equity,  he  cites  1  Am.  Lead.  Cas.  65,  66; 
Hershy  v.  LcUkam,  46  Ark.  542,  and  authorities  cited;  Gamer 
V.  Bank,  151  U.  S.  420,  14  Sup.  Ct.  390;  lamhrecht  v.  Pat-  • 
ten,  15  Mont.  260,  38  Pac.  1063.  In  view  of  the  foregoing 
authorities,  counsel  for  appellants  contends  that  the  agree- 
ment between  the  husband  and  wife  shown  in  the  evidence  is 
valid,  and  stipported  by  a  sufficient  consideration,  and  is  en- 
forceable in  equity  against  the  husband,  as  well  as  against  his 
creditors  or  assignees.  Counsel  for  appellants  also  says  :  «*It 
is  undoubtedly  true  that  if  the  wife  had  done  anything  to  in- 
duce the  belief  that  the  premises  in  question  were  the  absolute 
property  of  the  husband,  and  that  she  had  no  claims  against  it, 
and  the  debt  had  been  contracted  upon  the  faith  of  his  owner- 
bhip  of  it,  or  upon  a  credit  induced  by  his  apparent  ownership, 
some  question  might  possibly  arise;  but  it  is  sufficient  to  say 
that  no  such  case  is  made,  either  by  the  pleadings  or  the  proof, 
and  the  law  is  now  well  settled  that  a  wife  may  be  preferred 
upon  a  ho7iaJide  obligation  as  well  as  any  other  creditor,  and 
is  under  no  more  obligation  to  publish  her  claims  than  any 
other  creditor."  Appellants'  counsel  also  says  that  the  equi- 
table doctrine  contended  for  here  was  entirely  overlooked  by 
the  court  below. 

Now,  then,  let  us  admit  that  the  agreement  relied  upon  by 
the  appellants  is  valid  as  between  themselves,  and  one  which  a 
court  of  equity  would  enforce  as  between  themselves,  and, 
under  ordinary  circumstances,  against  the  creditors  and  as- 
signees of  the  husband;  still,  are  the  facts  and  circumstances 
of  this  case  such  as  would  authorize  the  enforcement  of  the 
agreement  by  a  court  of  equity  in  favor  of  the  wife,  as  against 
the  rights  of  the  plaintiffs  ?  In  the  language  of  counsel  for 
the  appellants,  does  the  evidence  show  that  the  wife  has 
<^done  anything  to  induce  the  belief  that  the  premises  in  ques- 
tion were  the  absolute  property  of  the  husband,  and  that  she 
had  no  claims  against  it, "  or  that  <<the  debt  had  been  con- 
tracted upon  the  faith  of  his  ownership  of  it,  or  upon  a  credit 
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induced  by  his  apparent  ownership?^'  The  evidence  shows 
that  the  title  to  the  whole  tract  of  land  acquired  by  the  hus- 
band from  the  government  remained  of  record  in  his  name 
until  the  sale  of  one-half  thereof  to  Broadwater,  in  1873  or^ 
1874,  and  that  thereafter  the  title  to  the  80  acres  in  contro- 
versy remained  in  the  name  of  the  husband  until  1892,  when 
it  was  conveyed  to  Tullis,  and  by  Tullis  to  the  wife.  This 
was  nine  years  after  the  wife  turned  over  the  $5,000  paid  to 
her  by  Broadwater,  as  her  part  of  the  purchase  •price  of  the 
land  sold  to  him  by  appellants,  to  her  husband,  for  the  pur- 
pose of  improving  the  land  in  controversy.  This  was  nine 
years  after  the  agreement  was  made  by  the  husband  to  deed 
the  land  in  controversy  to  the  wife.  For  nine  years  the  wife 
permitted  the  land  in  controversy  to  stand  on  the  records  in 
the  name  of  the  husband  after  he  had  agreed  to  convey  it  to 
her.  Who  can  say  that  the  wife  did  not  thereby  '*  induce  the 
belief  "  in  the  minds  of  the  plaintiffs,  as  well  as  of  the  public, 
'  *  that  the  premises  in  question  were  the  absolute  property  of 
the  husband,  and  that  she  had  no  claims  against  it,''  and  that 
in  this  case  the  debt  had  not  '*been  contracted  upon  the  faith 
of  his  ownership,  or  upon  credit  induced  by  his  apparent 
ownership  ?^'  The  wife  in  this  case  also  authorized  her  hus- 
band to  use  the  money  she  let  him  have  to  improve  the 
premises  in  controversy.  As.  shown  by  the  wife's  own  testi- 
mony, her  husband  was  authorized  to  improve  the  premises  in 
.  controversy.  She  let  him  have  her  money  for  that  purpose. 
If  he  went  in  debt  in  making  these  improvements,  and  didnot 
limit  himself  to  sucq  improvements  as  he  could  or  did  pay  for 
with  her  money,  he  was  still  her  representative.  She  had 
placed  him  in  a  position  or,  at  least,  permitted  him  to  occupy 
a  position,  where  he  could  impose  on  those  with  whom  he  was 
dealing  in  improving  the  premises.  We  think,  from  the  evi- 
dence, that  a  very  considerable  part  of  the  husband's  indebt- 
edness, if  not  all,  to  the  plaintiffs,  was  incurred  for  hardware 
and  lumber  which  went  into  the  buildings  and  improvements 
placed  on  the  premises  by  the  husband.  If  this  be  not  so,  it- 
was  incumbent  on  the  appellants  to  show  it  befi>re  the  wife- 
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could  equitably  ask  to  be  permitted  to  hold  the  premises  free 
from  the  iucumbranoe  of  plaintiffs'  judgment  for  a  debt  in- 
curred under  the  circumstances  of  this  case.  If  the  wife  in 
this  case  would  claim  the  land  in  controversy  as  her  own  under 
the  agreement  in  relation  thereto  made  with  her  husband,  she 
should,  at  least,  take  it  subject  to  the  incumbrances  which 
have  been  placed  upon  it  through  her  own  negligence  and 
laches, — negligence  and  laches  which  were  calculated  to  mis- 
lead those  dealing  with  her  representative.  If  she  would  have 
equity,  she  must  do  equity. 

We  are  unable  to  determine  how  much  the  valae  of  these 
premises  has  been  enhanced  by  the  building  materials  lor 
which  the  husband's  indebtedness  was  incurred  to  plaintiffs. 
But,  however  much  the  value  thereof  has  been  thus  increased, 
we  do  not  think  it  equitable  that  the  wife  should,  under  the 
circumstances,  take  the  land  in  controversy  freed  from  the 
judgment  lien  of  the  plaintiffs,  and  that,  until  she  has  dis- 
charged this  lien,  she  has  no  standing  in  a  court  of  equity. 
Respondents'  objections  to  this  court  hearing  this  appeal,  in- 
volving questions  of  practice,  become  immaterial  under  the 
foregoing  treatment  of  the  case.  The  judgment  and  order  ap- 
pealed from  ai*e  affirmed. 

Hunt,  J.,  concurs.     Buck,  J.,  disqualified. 
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LAUBENHEIMER,  Appellant,  v.  BACH,  CORY  &   CO.    4!  ^ 
ET  AL.,  Respondents. 

[Submitted  Jaouary  26, 1897.   Decided  February  8. 1897.] 

Conversion —  Title — Presumption — Evidence, 

COKVKBSION.— In  an  action  for  coDyerslon.  the  auswer  admitted  that  plaint  iff  had  been 
the  owner,  and  then  alleged  title  in  defendants  by  eonyeyance  from  vendee  of  plaint- 
iff; at  the  trial,  defendants  offered  evidence  tending  to  show  plamtlff's  declaration 
that  he  had  sold  the  property.    J7e7d,  that,  It  appearing  that  plaintiff  bad  been  the 
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owner  of  the  property,  the  presumption  was  that  he  continued  to  remain  so;  that  as 
the  declarations  admitted  In  evidence  tended  to  show  a  sale  by  plaintiff.  It  was  error 
to  refuse  In  rebuttal  OTldence  tending  to  show  statements  made  by  defendant's  tod- 
dor  to  their  agent  prior  to  and  at  the  time  of  the  alleged  sale  to  them,  that  he  was  not 
the  owner  of  the  property. 

Appeal  from  District  Court  Cascade  County.  C.  IT.  Ben- 
torij  Judge. 

Action  by  Valentine  Laubenheimer  against  Bach,  Cory  & 
Co. ,  Limited,  and  others,  for  conversion.  Judgment  for  de- 
fendants, and  plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Suit  to  recover  $9,750,  with  interest,  the  value  of  325  head 
of  cattle  belonging  to  plaintiff,  and  alleged  to  have  been  con- 
verted by  the  defendants.  The  answer  denied  the  allegations 
of  the  complaint,  and  alleged  that  on  or  about  February  22, 
1892,  the  defendant  Bach,  Cory  &  Co.,  Limited,  purchased 
of  one  J.  H.  Brand  250  head  of  stock  cattle,  branded  with  the 
Four  Bar  brand,  and  thereafter,  while  being  such  owner  under 
such  purchase,  sold  the  cattle  to  the  other  defendants,  and  al- 
leged that  said  cattle  are  the  same  referred  to  in  plaintiff's 
complaint;  that  prior  to  the  purchase  by  Bach,  Cory  &  Co.  of 
t^e  cattle  from  Brand,  the  plaintiff,  Laubenheimer,  was  the 
owner  of  said  cattle,  and  while  being  such  owner  sold  the  same 
to  the  said  Brand  and  one  Nelson,  who  were  then  co- partners; 
and  afterwards  the  said  Brand  became  the  owner  of  said  250 
head  of  cattle,  and  was  the  owner  thereof  continuously  until 
his  sale  to  Bach,  Cory  &  Co.  The  defendants  also  alleged 
that  at  the  time  that  Bach,  Cory  &  Co.  were  negotiating  with 
Brand  for  the  purchase  of  the  cattle  sued  for  in  the  plaintiff^  s 
complaint,  plaintiff,  Laubenheimer,  was  present  at  all  times, 
and  was  fully  cognizant  of  all  that  was  being  done  relative  to 
the  sale  and  delivery  of  said  cattle,  and  was  aiding  and  assist- 
ing Bach,  Cory  &  Co.  in  consummating  the  purchase  of  said 
cattle.  The  replication  denied  the  purchase  by  Bach,  Cory  & 
Co.  from  Brand,  or  that  Brand  ever  owned  the  cattle  described 
in  the  complaint,  or  that  he  (plaintiff)  ever  was  cognizant  of 
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the  alleged  purchase  and  negotiation  of  Bach,  Cory  &  Co.  and 
Brand,  or  that  he  ever  aided  Bach,  Cory  &  Co.  in  consammat- 
ing  the  alleged  purchase.  On  the  trial  of  the  case  before  a 
jary,  plaintiff's  testimony  was  that  in  January,  1890,  he  pur- 
chased the  cattle  described  in  the  complaint,  which  then  num- 
bered 250  head,  from  H.  W.  Child;  that  at  the  time  of  the 
purchase  the  cattle  were  at  Ming  Coulee,  Cascade  county;  that 
he  had  never,  parted  with  the  title  to  the  cattle,  and  was  the 
owner  of  them  in  Mapch,  1892,  and  wben  this  suit  was  insti- 
tuted; that  he  never  authorized  the  defendants  or  their  agents 
to  take  possession  of  the  cattle;  that  at  the  time  that  Brand 
made  an  assignment  to  Bach,  Cory  &  Co. ,  to  wit,  February, 
1892,  by  which  Brand  transferred  the  cattle  to  Bach,  Cory  & 
Co.  plaintiff  notified  the  defendants  that  they  were  his  cattle, 
and  that  he  wanted  them;  that  he  never  knew  that  Bach,  Cory 
&  Co.  would  attempt  to  take  the  cattle  from  him;  and  that  he 
told  them  that  if  they  did  attempt  so  to  do  they  would  take 
them  at  their  peril.  On  cross-examination  the  plaintiff  testi- 
fied that  in  1890  the  cattle  had  been  transferred  from  Ming 
Coulee,  where  they  were  when  he  purchased  them,  to  the 
ranch  known  as  the  <<  Brand  &'I4elson  Ranch;"  that  the  rea- 
son for  the  transfer  was  that  plaintiff  permitted  Brand  to  take 
the  cattle  into  his  charge,  with  the  further  right  that  if  at  any 
time  he  could  pay  the  purchase  price  plaintiff  would  transfer 
the  Four  Bar  brand  to  him.  In  accordance  with  this  arrange- 
ment, the  cattle  were  removed  to  the  Brand  &  Nelson  ranch. 
The  price  which  Brand  was  to  pay  for  the  cattle  was  $7,500, 
with  interest;  but  it  is  alleged  that  no  part  of  it  had  ever  been 
paid.  The  evidence  of  the  defendants  was,  in  effect,  that 
Brand  &  Nelson,  in  1891,  bought  the  cattle  with  the  Four  Bar 
brand  from  H.  W.  Child,  and  that  the  cattle  were  delivered 
to  them  by  Child  from  Ming  Coulee  at  their  ranch,  and  that 
Brand  &  Nelson  were  to  pay  for  the  cattle  when  they  could; 
that  plaintiff  never  attempted  to  exercise  any  control  over  the 
.  cattle,  and  that  the  sale  was  an  unconditional  one  by  Child  to 
Brand  &  Nelson;  that  long  subsequent  to  the  purchase  of  the 
eattle  by  Brand  &  Nelson,  Laubenheiiner  stated  that  he  had 
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retained  the  title  to  the  cattle  in  question,  but  that  he  was  told 
by  Nelson  that  this  was  not  so;  that  Liaubenheimer  admitted 
that  the  sale  had  been  unconditional,  but  that,  six  months 
after  the  sale  and  delivery  of  the  cattle  to  Brand  &  Nelson,  he 
then  made  an  arrangement  by  which  he  was  to  retain  the  title 
by  a  kind  of  a  verbal  chattel  mortgage.  The  defendants  in- 
troduced several  witnesses,  among  others  D.  A.  Cory,  an 
officer  of  Bach,  Cory  &  Co.,  who  testified  that  at  several  meet- 
ings held  in  the  office  of  Bach,  Cory  &  Co. ,  at  Great  Falls, 
Mont.,  Laubenheimer  was  present,  but  that  he  never  made  a 
claim  to  the  cattle  in  question  until  November,  1892;  that  at 
that  time  Laubenheimer  did  assert  some  right  to  the  cattle  but 
stated  that  he  had  sold  and  delivered  the  cattle  to  Brand  & 
Nelson,  and  retained  the  title  by  some  kind,  of  a  verbal  chattel 
mortgage,  obtained  six  months  after  the  sale  to  Brand  &  Nel- 
son. It  was  admitted  that  in  March,  1892,  and  at  the  time  of 
the  alleged  sale  by  Brand  to  Bach,  Cory  &  Co. ,  a  witness  by 
the  name  of  Willard  represented  the  defendant  Bach,  Cory  & 
Co.  in  the  matter  of  the  cattle  negotiations  had  between  that 
corporation  and  Brand.  There  was  testimony  also  introduced 
by  the  defendants  tending  to  show  that  when  Bach,  Cory  & 
Co.  took  possession  of  the  cattle,  Laubenheimer  was  at  the 
ranch  of  Brand  &  Nelson,  and  knew  of  the  directions  to  the 
man  in  charge  of  the  cattle  to  hold  them  ftir  the  defendants. 
On  rebuttal  the  plaintiff  testified  that  he  had  never  admitted 
that  Brand  &  Nelson  had  purchased  the  cattle.  Willard,  the 
witness  referred  to  as  the  manager  for  Bach  Cory  &  Co. ,  was 
asked  on  rebuttal  whether  he  had  had  any.  conversations  with 
Brand  relative  to  the  ownership  of  the  cattle  at  the  time  of 
the  purchase  of  the  cattle  made  by  Bach,  Cory  &  Co.  from 
Brand  &  Nelson.  The  defendants  objected  to  the  question  on 
the  ground  that  it  was  not  proper  evidence  in  rebuttal.  The 
court  sustained  the  objection,  and  plaintiff  duly  excepted. 
Thereupon  the  plaintiff  offered  to  prove  that  Willard  acted  in 
behalf  of  Bach,  Cory  &  Co.  in  the  purchase  of  the  cattle,  and 
''at  the  store  of  Bach,  Cory  &  Co.,  Mr.  'Brand,  a  short  time 
previous  to  the  attempted  sale  by  him  of  the  cattle  in  ques- 
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Hon,  told  Mr.  Willard  that  he  (Brand)  did  not  own  these 
cattle;  that  Mr.  Willard  stated  that  he  (Brand)  must  have  some 
right  to  those  cattle,  because  he  had  been  keeping  them;  that 
Mr.  Brand  refused  to  make  any  transfer  of  the  cattle  in  con- 
troversy because  of  the  fact  that  he  (Brand)  bad  no  right  or 
title  to  the  same;  that  at  the  request  of  Mr.  Willard,  Brand 
included  the  cattle  in  controversy  in  a  transfer  by  Brand  to 
Bach,  Cory  &  Co. ;  that  Willard  was  the  general  manager  of 
Bach,  Cory  &  Co.  at  that  time,  and  at  the  time  of  the  comple- 
tion of  the  sale  of  the  cattle  in  controversy  by  Brand  to  Bach, 
Cory  &  Co. ;  that  Mr.  Willard  notified  Mr.  Cory  of  this  con- 
versation, and  repeated  the  same  in  substance  to  Mr.  Cory, 
about  the  time  of  the  sale  to  Bach,  Cory  &  Co."  This  offer 
was  rejected  by  the  court,  because  not  proper  evidence  in  re- 
buttal, and  hearsay.  Plaintiff  then  made  a  similar  offer  of 
the  statements  made  by  Brand  to  Willard,  and  the  communi- 
cation of  such  statements  by  Willard  to  E.  W.  Bach,  another 
of  the  defendants'  officers,  and  the  manager  of  a  pool  arrange- 
ment between  Bach,  Cory  &  Co.  and  the  other  defendants  in 
this  suit.  This  evidence  was  also  rejected  by  the  court,  be- 
cause not  rebuttal,  and  hearsay.  Plaintiff  then  asked  the  wit- 
ness Willard  whether  Laubenheimer,  the  plaintiff,  at  any  time 
while  Bach,  Cory  &  Co.  were  seeking  to  acquire  title  to  the 
cattle  through  Brand  &  Nelson,  notified  him  as  to  whom  the 
cattle  belonged.  This  question  was  objected  to  on  the  ground 
that  it  was  immaterial  and  improper  on  rebuttal,  and  the  ob- 
jection was  sustained.  W  itness  was  then  asked  if  Mr.  Lau- 
benheimer ever  told  him,  in  the  presence  of  E.  W.  Bach  or  D. 
A.  Cory,  of  his  claim  to  the  cattle.  This  was  objected  to,  and 
the  objection  sustained.  The  court  also  refused  to  permit 
plaintiff  to  ask  the  witness  if  Laubenheimer  had  not  in  the  fall 
of  1891  in  his  presence  notified  Bach  of  his  claim  to  the  cattle. 
The  jury  found  a  verdict  for  the  defendants.  Before  they  re- 
tired, the  plaintiff  asked  the  court  to  instruct,  among  other 
things,  that  where  a  person  is  proved  to  be  the  owner  of  per- 
sonal property  with  the  present  right  of  possession,  the  pre- 
sumption is  that  he  continues  to  be  the  owner  with  the  right 
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of  possession  until  there  is  evidence  that  he  has  parted  with 
that  ownership  or  right  of  possession.  The  court  refused  to 
so  charge.  Judgment  was  entered  on  the  verdict  for  the  de- 
fendants, and  a  motion  for  a  new  trial  was  thereafter  made 
and  overruled.  The  plaintiff  appeals  from  the  order  denying 
the  motion  for  a  new  trial  and  from  the  judgment. 

Thomas  C.  Bach  and  William  T.  Pigotty  for  Appellant. 

TT.  G.  Downing  and  Carpenter  <fe  Carpenter^  for  Respond- 
ents. 

Hunt,  J. — We  think  the  court  properly  concluded  to  sub- 
mit the  case  to  the  jury  upon  the  ground  that  the  testimony 
of  Nelson  and  the  admissions  of  the  plaintiff  testified  to  by  the 
defendants^  witnesses  raised  an  issue  of  fact  as  to  the  owner- 
ship of  the  cattle  in  controversy,  which  was  right  for  the  jury 
to  pass  on.  But  we  are  unable  to  uphold  the  rulings  of  the 
district  court  in  rejecting  the  offer  of  proof  made  by  plaintiff 
in  rebuttal  testimony.  The  complaint  alleged  ownership,  pos- 
session, and  right  of  possession  of  the  cattle  in  controversy, 
their  value,  and  a  wrongful  taking  by  defendants,  and  defend- 
ants' refusal  to  give  them  up,  although  demand  was  made.  As 
to  these  matters  the  answer  may  be  treated  as  substantially  a 
denial;  but  for  an  affirmative  defense  the  answer  set  up  a  pur- 
chase on  February  22,  1892,  from  a  third  party,  J.  H.  Brand, 
who,  with  one  Nelson,  had  originally  purchased  the  cattle  from 
plaintiff,  and  who  was  the  sole  owner  when  he  sold  to  defend- 
ants, and  that  by  reason  of  plaintiff's  knowledge  of  the  sale  to 
defendants,  and  his  silence  about  the  time  of  such  sale,  he  was 
estopped  from  claiming  title.  At  the  trial,  plaintiff  intro* 
duced  evidence  to  prove  his  purchase  and  right  of  possession, 
the  taking  by  defendants,  value  of  the  cattle,  and  other 
matters  necessary  to  %xi%\Am  prima  fa/^ie  the  averments  of  his 
complaint  Defendants  were  then  allowed  to  introduce  evi- 
dence to  prove  that  one  H.  W.  Child  sold  the  cattle  to  Brand 
&  Nelson,  and  also  that  plaintiff  admitted  that  he  had  sold  the 
cattle  to  Brand  &  Nelson,   and  never  claimed  any  interest 
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therein  antil  a  long  time  thereafter,  in  November,  1892,  and 
then  only  said  that  he  had  a  claim  by  virtue  of  a  verbal  chat- 
tel mortgage,  which  it  may  be  assumed  would  amount  to  no 
claim  as  against  the  rights  of  third  parties. 

When  defendants  rested,  the  plaintiff  offered  (as  re- 
cited more  fully  in  the  statement  of  facts)  to  dis- 
prove the  statements  made  by  defendants'  witnesses  by 
rebutting  such  proofs  by  counter  evidence  of  his  own, 
but  was  erroneously  not  permitted  to  do  so.  The  evi- 
dence offered  was  rebuttal.  When  plaintiff  rested,  he  had 
made  out  his  prima  facie  case.  It  was  not  necessary  for  him 
to  go  further  than  to  show  generally  his  own  ownership  and 
right  of  immediate  possession.  The  presumption  was  then 
that  plaintiff  continued  to  be  the  owner  with  right  of  posses- 
sion until  there  was  evidence  that  he  parted  with  that  owner- 
ship or  right  of  possession.  And  the  court  ought  to  have  so 
charged.  (Lawson  on  Pres.  £v.  pages  163,  164;  Jones  on 
Evidence  §  53.)  He  was  not  obliged  to  anticipate  the  affirma- 
tive defenses  of  the  answer,  and  to  furnish  evidence  to  nega- 
tive their  truth.  When  the  defendants  introduced  their  evi- 
dence tending  to  show  purchase  from  Child  and  admissions  by 
plaintiff,  it  was  the  right  of  plaintiff  to  call  witnesses  in  rela- 
tion to  the  statements  and  admissions  by  Brand,  the  alleged 
owner,  made  prior  to  and  at  the  time  of  the  sale  by  him  to 
Bach,  Cory  &  Co.  concerning  the  title  to  the  cattle,  and  of  the 
communication  of  Brand's  statements  to  members  of  the  firm 
of  Bach,  Cory  &  Co.,  and  also  to  explain  plaintiff's  alleged  con- 
duct about  that  time  and  thereafter  in  not  claiming  title  to  the 
cattle.  A  party  has  a  right  in  rebuttal  to  give  evidence  which 
tends  to  meet  the  affirmative  defense  sought  to  be  established 
by  the  defendants,  and  it  is  error  to  deny  him  that  right. 
{Dris€i>ll  V.  Ihmwoody^  7  Mont.  394,  16  Pac.  726;  Bancroft 
V.  Sheehan,  21  Hun.  661;  Thompson  on  Trials,  §  346.)  ^*As 
a  general  rule,  he  who  has  the  opening  ought  to  introduce  all 
his  evidence  to  make  out  his  side  of  the  issue,  except  that 
which  merely,  serves  to  answer  the  adversary's  case.  Then 
the  evidence  of  the  adversary  is  heard,  and,  finally,  the  party 
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who  had  the  opening  may  introduce  rebutting  evidence  which 
merely  serves  to  answer  or  qualify  his  adversary's  case.  Be* 
butting  evidence,  within  this  rule,  means  not  all  evidence 
whatever  which  contradicts  defendant's  witnesses  and  corrobo- 
rates plaintiff's,  but  evidence  in  denial  of  some  affirmative  case 
or  fact  which  defendant  has  attempted  to  prove.  Neither  side 
ought  to  be  permitted  to  give  evidence  by  piecemeal." 
(Abbott  on  Trial  Brief,  pages  41,  42.)  The  effect  of  the 
court's  rulings  was  very  prejudicial  to  plaintiff,  because  it 
denied  him  the  right  to  contradict  the  defendants'  testimony 
upon  most  material  matters.  Obviously,  if  the  admissions  or 
statements  made  by  plaintiff  to  the  witness  Ck)ry  and  others 
tended  to  prove  that  plaintiff  sold  the  cattle  in  dispute  to 
Brand  &  Nelson,  it  was  unjust  to  exclude  plaintiff's  offer  to 
prove  to  the  contrary;  and  this  he  was  only  obliged  to  do  on 
rebuttal.  These  errors  are  the  principal  ones  relied  on  by  the 
appellant,  and  cover  the  others  assigned.  The  judgment  and 
order  are  reversed,  and  the  case  is  remanded  for  new  trial. 

Reversed. 
Pemberton,  C.  J.,  and  Buck,  J.,  concur. 


JU  KG  ENS,  Sheriff,  Respondent,    v.    HAUSER,    Appel- 
lant. 

rSubmttted  February  ,  1897.    Decided  February  8, 1897.] 

Foredosure  Sale — Sheriffs  Commission. 

Under  section  4634  of  the  Political  Code,  a  sheriff  Is  entitled  to  his  commission  on  the 
purchase  price  of  real  estate  sold  by  him  under  an  order  of  sale  In  a  suit  of  fore- 
closure when  the  mortgagee  buys  In  the  premises. 

Appeal  from  District  Courty  Lewis  and  Clarke  County.  H. 
N.  Blahe^  Judge. 

Action  by  Henry  Jurgens,  sheriff  of  Lewis  and  Clarke 
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county,  Mont.,  against  Samuel  T.  Hauser,  to  recover  fees  for 
selling  property  on  foreclosure  of  a  mortgage.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     AflSrmed. 

Tocle  db  Wallace^  for  Appellant. 

C,  JB,  Nolcm^  Attorney  General,  for  Respondent. 

Hunt,  i. — The  defendant  Hauser  (appellant  in  this  court) 
foreclosed  a  mortgage  upon  real  estate  belonging  to  ^.  R. 
Wallace,  A.  M.  Thornburgh,  and  others.  An  order  of  sale 
and  execution  was  duly  issued  in  said  case  to  the  plaintiff  and 
respondent,  Jurgens,  as  sheriff.  Pursuant  to  statute,  Jur- 
gens,  as  sheriff,  advertised  and  sold  the  lands  for  $77,100,  the 
defendant  bidding  them  in  for  the  satisfaction  of  the  amount 
of  the  claim,  including  costs.  No  money  was  delivered  to  the 
sheriff's  hands,  but  the  sum  bid  was  credited  by  the  sheriff 
upon  the  mortgage  indebtedness  of  the  defendant.  The  agreed 
question  for  decision  is:  Was  the  sheriff  entitled  to  receive 
commissions  of  $420.50  upon  the  amount  of  $77,100  bid  by 
defendant?  Under  the  statute  (§  4634,  Political  Code,  1^95), 
the  sheriff  is  entitled  to  commissions  (1)  for  receiving  and 
paying  over  money  on  execution  or  other  process  when  lands 
or  other  property  have  been  levied  on  and  sold,  and  (2)  for 
receiving  and  paying  over  money  on  process  without  levy,  or 
when  lands  or  goods  levied  on  are  not  sold.  The  commissions 
allowed  him  in  the  latter  instance  are  less  than  in  the  former, 
the  legislature  evidently  having  believed  that  where  a  sheriff 
receives  and  pays  over  money  without  being  put  to  the  labor 
and  accompanying  official  risks  of  levy,  or  where,  if  he  has 
made  the  levy,  still  he  is  not  obliged  to  take  the  further  step 
and  risk  of  selling,  in  such  instances  his  services  are  not  worth 
as  much  as  where  his  duties  have  compelled  him  to  levy  and 
sell.  This  discrimination  in  sheriff's  commissions  is  but  a 
recognition  of  the  extent  of  his  services,  and  of  the  gradations 
in  the  liabilities  which  often  accrue  to  a  sheriff  in  the  progres- 
sive steps  of  the  discharge  of  his  responsible  duties  under 
writs    of  execution,    and    is    an    allowance    meanc    to    be 
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commensurate  to  such  services  and  graduated  liabilities.  Bat 
in  both  instances  enumerated  by  the  statute  he  is  entitled  to 
commissions  for  receiving  and  paying  over  money  on  process. 
This  being  clear,  we  have  only  to  decide  whether  a  sheriff  does 
receive  and  pay  over  money  on  process  when  he  sells  mort- 
gaged property  to  the  judgment  creditor  at  a  foreclosure  sale. 
The  attitudes  of  an  ordinary  purchaser  at  an  execution  sale, 
and  of  a  mortgagee  who  has  obtained  a  decree  of  foreclosure 
against  a  mortgagor,  and  has  placed  an  execution  and  order  of 
sale  of  the  premises  mortgaged  in  the  sheriff's  hands,  are 
similar  in  respect  to  their  respective  rights  to  bid  at  the 
sheriff's  sale  of  the  mortgaged  property.  Either  may  become 
a  purchaser  thereat,  subject  always  to  the  statutes  defining  the 
rights  of  purchasers.  {Insurance  Co.  v.  Cvshman^  108  U.  S. 
51,  2  Sup.  Ct.  236.)  Either,  if  he  purchase,  must  pay  over, 
strictly  speaking,  to  the  sheriff,  if  he  demand  it,  the  purchase 
price  and  costs,  including  the  sheriff's  fees;  and  the  sheriff,  in 
turn,  must  receive  and  pay  the  amount  due  on  the  mortgage, 
with  costs;  and,  if  there  be  any  surplus,  he  may  be  directed 
to  pay  it  over  to  the  person  entitled  thereto,  and  in  the  mean- 
time to  deposit  it  in  court.  The  practice  of  crediting  the 
amount  of  the  mortgagee's  bid,  if  the  mortgagee  purchase, 
upon  the  sheriff's  return  of  his  execution,  is  thus  spoken  of  by 
Gilfillan,  C.  J.,  in  iSharvey  v.  Iron  Co,  (Minn.)  58  N.  W. 
864  :  '<  When  an  execution  creditor  bids  upon  the  property 
levied  on,  he  bids  as  any  one  else  does,  except  that,  if  it  be 
struck  off  to  him^  to  avoid  circuity  of  action,  and  as  a  matter 
of  convenience,  he  is  not  required  to  go  through  the  ceremony 
of  paying  the  money  to  the  sheriff,  and  receiving  it  back  from 
him.  But  he  is  presumed,  as  any  one  else  would  be,  to  bid 
the  property  off  at  what  he  deems  to  be  its  value;  and  there  is 
secured  to  him,  by  means  of  the  execution  and  sale,  the 
amount  of  the  bid,  less  the  fees  and  expenses,  by  acquiring  the 
title  to  the  property  if  the  sale  become  absolute,  and  by  actual 
receipt  of  the  money  if  there  be  redemption.  Whatever  he 
acquires  by  the  execution  and  sale  is  to  be  deemed  a  collection, 
not  only  as  between  him  and  the  judgment  debtor,  but  as  be- 


19  Mont]  JuBGEKS  V.  Hauseb.  187 

tween  him  and  the  sheriff.''  Adapting  this  reasoning  to  our 
statutes,  we  find  that  the  sheriff  performed  hib  whole  duty  in 
the  premises,  and  that  the  judgment  creditor  has,  by  the  levy 
and  sale,  acquired  that  which,  as  between  him  and  the  mort- 
gagor, is  money  received  and  paid  over  on  process,  and  must 
be  likewise  regarded  as  between  the  judgment  creditor  and  the 
sheriff  who  has  made  the  sale.  It  would  be  anomalous  if  the 
very  statute  which  so  explicitly  gives  the  sheriff  his  commis- 
sions where  he  collects  without  a  sale,  and  thus  generally  with- 
out much  labor,  and  but  slight  risk  of  liability  on  his  bond, 
should  deprive  him  of  all  allowances  where  he  performs  con- 
siderable service,  and  does  make  a  sale,  thus  perhaps  incur- 
ring liability,  simply  because  the  mortgagee  has  voluntarily 
bid  in  the  property  included  in  the  mortgage,  and  so  accepted 
the  realty  in  lieu  of  the  money.  Such  a  construction  is  less 
reasonable,  we  think,  than  that  which  regards  the  sale  by  the 
sheriff  as  upon  a  like  footing,  whether  made  to  the  mortgagee 
or  to  any  other  purchaser.  We  therefore  dissent  from  the  re- 
cent decisions  in  Peery  v.  Wright  (Utah)  45  Pac.  46,-  and 
other  cases  cited  by  appellant,  and  adopt  the  opposite  con- 
clusion sustained  by  authorities,  and  thus  expressed  by  the  su- 
preme court  of  Tennessee  :  "The  sheriff  did  all  he  was  com- 
manded to  do  by  law.  He  could  not  do  more  under  his  pro- 
cess. Every  duty  and  responsibility  enjoined  by  it  were  as- 
sumed and  faithfully  discharged;  and  we  think,  by  a  fair  and 
jast  interpretation  of  the  stiatute,  he  is  entitled  to  compensa- 
tion for  his  services.''  {Arnold  y,  Dmarrwre^  3  Cold.  235. 
See,  also,  Morse  \.  Gibbons^  43  Cal.  377;  Litchfield  v.  Ash- 
f(yrd  (Iowa)  30  N.  W.  649.)     The  judgment  is  affirmed. 

Affirmed. 
Pembebtok,  C.  J.,  and  Buck,  J.,  concur. 
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AMES  &  FROST  et  al.,  Appellants,  v.  HESLET  et  al., 

Respondents. 

Submitted  January  25, 1897.    Decided  February  8>  1897.] 

Corporations — Insolvent  Assignment  with  Preferences — Lien 
of  Creditors. 

Corporations— Potrer  to  Prefer  Creditors  in  2lMianmen/.-Aiiin8olTentcorporatfoo,ln 
the  absence  of  any  statute  to- the  contrary,  has  the  power  to  make  an  assignment  for 
the  benefit  of  creditors  with  preferences. 

CoRPORATioirs— Trust  Fiifid.— Althougli  tlie  property  of  a  corporation  may  be  a  trust 
fund  for  its  creditors,  that  does  not  give  such  creditors  a  lien  upon  such  assets. 

Appeal  from  District  Court,  Silver  Bow  County.  J.  J. 
McIIatton,  Judge, 

Action  by  the  Ames  &  Frost  Company  and  others  against 
James  K.  Heslet  and  others  to  set  aside  an  assignment  for  the 
benefit  of  creditors  of  the  J.  Chauvin  Northwestern  Furniture 
Company.  From  a  judgment  for  defendants,  and  from  an 
ordef  denying  a  motion  for  new  trial,  plaintiffs  appeal.  Af- 
firmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  J.  Chauvin  Northwestern  Furniture  Company,  a  coi- 
poration  of  Butte,  Mont.,  being  unable  to  pay  its  debts,  and 
being  threatened  by  W.  A.  Clark  &  Bro.,  one  of  its  largest 
creditors,  with  an  attachment  suit,  executed  a  general  assign- 
ment for  the  benefit  of  its  creditors,  in  which  said  W.  A.  Clark 
&  Bro.  and  several  other  creditors  were  preferred.  Plaintiffs, 
as  judgment  creditors  of  the  corporation,  instituted  an  action 
to  set  aside  this  assignment.  The  following  stipulation  was 
entered  into  between  the  plaintiffs  and  defendants  in  the  lower 
court :  <  <lt  is  agreed  between  the  parties  hereto  that  the 
question  to  be  tried  before  the  court  is  whether  an  insolvent 
corporation,  under  the  law,  can  make  an  assignment  of  its  en- 
tire property  and  assets,  and  in  such  an  assignment  prefer  one 
creditor  to  another,  under  the  facts  hereinbefore  recited. 
This  is  the  only  issue  to  be  determined  in  this  cause.''     Judg- 
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ment  was  rendered  for  the  defendants,  and  plaintiffs  appeal 
from  the  judgment  and  the  order  denying  a  motion  for  a  new 
trial. 

Forbis  cfe  Forbis  and  Bangs^  Wood  <&  BangSj  for  Appel- 
lants. 

Corhett  <&  Wellcome^  for  Respondents. 

Buck,  J. — The  determination  of  this  appeal  depends  upon 
whether  or  not  an  insolvent  corporation  can  make  an  assign- 
ment for  the  benefit  of  creditors,  with  preferences.  Appel- 
lants' counsel  insist  that  such  an  assignment  is  void.  Their 
reasoning  is  substantially  as  follows  :  The  assets  of  the  cor- 
poration constitute  a  trust  fund  for  its  creditors,  to  which  equi- 
table liens  at  once  attach  in  favor  of  each  and  every  creditor 
upon  insolvency.  An  insolvent  corporation  stands  upon  a 
different  footing  from  an  insolvent  individual,  because  with  in- 
solvency the  legal  existence  of  the  former  is  virtually  at  an 
end,  while  in  the  case  of  the  latter  he  may  subsequently  ac- 
cumulate property  and  pay  all  his  debts.  They  and  the 
judges  and  text  writers  who  support  this  view  urge  that  it  is 
most  unjust  and  illogical  to  hold  that  such  a  corporation,  by 
an  assignment  of  its  entire  property, — an  act  which  in  itself 
prevents  any  resumption  of  business  operations, — should  be 
permitted  to  favor  one  lienholder  at  the  expense  of  another. 

There  are  innumerable  authorities  replete  with  arguments 
for  and  against  this  contention,  and  it  would  be  an  act  of  super- 
erogation for  us  in  the  present  opinion  to  enter  into  an  elab- 
orate discussion  of  a  subject  which  has  been  so  thoroughly  ex- 
hausted. For  the  details  of  the  arguments  pro  and  con,  we 
cite  the  following,  among  the  many  called  to  our  attention  : 
2  Mor.  Priv.  Corp.,  §§  782,  786,  863;  5  Thompson  on  Cor- 
porations, §§  6466,  6492-6496;  Lyons- Thomas  Hardware  Co. 
V.  PerTn/  Stove  Manufacturing  Co.  (Tex.  Sup.  22  Lawy.  Rep. 
Ann.  802,  note;  s.  c.  24  S.  W.  16;  Thompson  v.  Lumber  Co. 
(Wash.)  30  Pac.  741;  Rouse  v.  Bank,  46  Ohio  St.  493,  22  N. 
R  293;  4  Am.  &  Eng.  Ency.  Law  (1st  Ed.)  page  220,  note; 
2  Cook,  Stock,   Stockh.   &  Corp.   Law,   §   691.     The  great 
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weight  of  authority  is  against  appellants,  and,  in  our  opinion, 
is  based  on  the  better  line  of  reasoning.  In  many  of  the  cases 
cited,  particularly  those  in  federal  courts,  the  statement  is 
made  that  the  assets  of  a  corporation  are  a  trust  fund  for  its 
creditors;  but  it  does  not  follow  that  even  these  courts  in- 
tended by  this  expression  to  hold  that  creditors,  by  virtue  of 
their  mere  attitude  as  such,  have  any  lien  upon  the  actual, 
tangible  property  of  a  corporation, — that  property  which  be- 
longs to  it  for  its  business  operations,  and  which  is  primarily 
liable  for  its  debts,  as  distinguished  from  any  secondary  liabil- 
ity of  directors  or  stockholders.  In  our  opinion,  there  is  no 
such  lien.  The  trust-fund  doctrine,  as  invoked  by  appellants 
to  sustain  it,  impresses  us  as  an  unsubstantial  theory,  con- 
structed of  judicial  expressions  selected  without  regard  to 
their  context  or  the  facts  in  reference  to  which  they  were 
uttered.  We  refer,  of  course,  to  the  cases  where  the  adop- 
tion of  the  doctrine  only  appears  inferentially.  All  this  rea- 
soning against  upholding  preferences  in  assignments  by  in- 
solvent corporations  should  be  addressed  to  legislatures,  rather 
than  the  courts.  The  policy  of  allowing  such  preferences  may 
be  pernicious,  even  more  so  than  that  of  allowing  an  insolvent 
individual  to  prefer  creditors;  but  in  the  one  class,  as  in  the 
other,  it  is  for  the  legislature  to  decide  the  question  of  policy, 
not  the  courts.  There  was  nothing  in  the  statutes  of  Mon- 
tana in  force  when  this  controversy  arose  forbidding  such  as- 
signments; and,  according  to  a  large  majority  of  the  authori- 
ties, insolvent  corporations  and  insolvent  individuals  are  upon 
the  same  plane  at  common  law  in  respect  to  them.  As  to  any 
distinction  between  the  status  of  a  solvent  and  insolvent  cor- 
poration in  this  connection,  this  court  held  in  Gana  v.  Sioit- 
zeTj  9  Mont.  408,  24  Pac.  18,  that  the  fact  that  an  insolvent 
corporation  had  transferred  all  its  property  to  one  of  its  credi- 
tors, and  abandoned  business,  did  not  dissolve  it.  For  these 
reasons,  the  order  denying  the  motion  for  a  new  trial  and  the 
judgment  of  the  lower  court  are  affirmed. 

AJirmed. 
Pembebtok,  C.  J.,  and  Hunt,  J.,  concur. 
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GERRY  ET  AL.,  Respondents,  v.  THE  BISMARCK  BANK^jfl 
ET  AL.,  Appellants.  ^J  ^M 


[  Submitted  Janoary  27, 1897.    Decided  Febrnary  8, 1897 .  ] 

Corporation — Frcmchdent  Act  of  Di/rectors — Mortgage  of  Mm- 
ing  Claims — Action  by  Minority  Stockholdera. 

The  president  of  a  minlDg  corporation  bought  a  mine  adjacent  to  the  property  of  the 
Company  for  946,000.  He  and  another  director  **C"  who  together  owned  or  controlled 
nearly  two-thirds  of  the  stock  of  the  company  then  falsely  represented  to  the  plaint- 
iffs who  are  stockholders  and  one  of  whom  is  a  director  of  the  company,  that  the 
mine  had  cost  996,000  and  was  actually  worth  $110,000,  that  unless  the  company 
bought  the  mme  it  would  be  InTOlved  In  an  expensiye  litigation,  and  that  if  the  plaint- 
iffs did  not  give  their  consent  to  the  purchase  and  to  the  executioa  of  a  mortgage, 
they  had  control  of  enough  stock  to  act  without  It.  There  were  flTe  directors  of  the 
company.  The  plaintiffs  relying  upon  the  truthfulness  of  the  representations  agreed 
to  allow  their  stock  to  be  voted  in  favor  of  a  mortgage  to  be  executed  by  ihe  com- 
pany in  carrying  out  the  purchase.  Subsequently  a  meeting  of  the  board  of  dire«*- 
tors  was  held  at  which  there  were  present  four  directors  including  the  president  and 
his  co-<ionsplrator,  and  thereupon  a  resolution  was  adopted  to  purchase  the  property 
from  the  president,  he  not  voting;  and  at  the  same  meeting  it  was  also  resolved  that  a 
stockholders'  meeting  should  be  called  to  authorize  the  execution  of  a  mortgage  ut  on 
the  property  of  the  company,  indudhig  the  mine  thus  bought,  to  secure  the  purchase 
price  of  the  latter.  The  capital  stock  of  the  company  is  divided  into  800,000  shares; 
at  this  meeting  of  the  stockholders  268.060  shares  were  represented;  of  which  the 
presktent  owned  47,601  shares,  and  188,896  shares  were  owned  by  the  wife  of  "C,"  and 
were  controlled  by  '*C;"  there  were  no  votes  cast  against  the  resolution  to  mortgage, 
and  only  220,648  were  cast  in  Its  favor,  as  the  president  did  not  vote  and  as  **C"  did 
not  vote  the  one  share  held  by  him.  The  mortgage  was  executed  to  a  trustee  for  the 
bondholders;  upon  default  in  the  mortgage,  foreclosure  proceedings  were  commenced ; 
thereupon  plaintiffs  who  are  minority  stockholders  and  one  of  whom  Is  a  director, 
brought  this  suit  to  enjoin  the  prosecution  of  the  foreclosure.  Held,  that  the  pur- 
chase by  the  board  of  trustees  was  fraudulent  and  Invalid  as  to  plaintiffs;  Held, 
further,  that  the  mortgage  was  fraudulent  and  void  under  the  laws  of  Montana, 
because  the  transaction  would  not  have  received  the  number  of  votes  required,  if 
**G"  had  not  caused  the  shares  of  his  wife  to  be  voted  In  its  favor. 

Same— The  directors  of  a  corporation  are  trustees,  and  cannot  use  their  position  for 
their  personal  profit. 

SAMB.—After  obtaining  possession  of  the  mine,  the  company  under  the  management  of 
**B''  and  '*C"  'expended  more  money  than  was  expended  when  the  company  was 
earning  dividends;  thus  an  indebtedness  was  incurred  which  brought  about  the  fore- 
closure. Held,  that  under  the  facts  of  this  case  **B"  having  gained  an  advantage 
through  his  own  wrong,  it  was  not  necessary  for  plaintiffs  to  first  offer  to  restore  the 
mine  to  **B"  or  place  him  In  ttalta  quo, 

Bamk.— Held,  that  under  the  facts  in  this  case,  plaintiffs  could  bring  this  suit  without 
proving  or  alleging  a  refusal  of  the  board  of  directors  so  to  do. 

Appeal  frofn  District  Courts   Silver  Bow  Comity.     J.  J. 
McHiUton,  Judge. 
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Action  by  Walter  S.  Gerry  and  others  against  the  Bis- 
marck Bank  of  North  Dakota  and  others.  From  a  decree  for 
plaintiffs  and  an  order  denying  a  new  trial,  defendants  appeal. 
Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  was  instituted  by  plaintiffs,  a  minority  of  the 
stockholders  of  the  Bannister  Mining  Company,  a  corporation 
operating  in  Silver  Bow  county,  Montana,  to  set  aside  a  deed 
conveying  a  certain  mining  claim  to  said  corporation,  and  also 
a  mortgage  executed  by  it  to  a  trustee  to  secure  the  purchase 
price  of  said  claim.  The  defendants  are  the  corporation,  four 
of  its  five  directors,  the  trustee  named  in  the  mortgage,  and  a 
stockholder.  Certain  allegations  of  the  complaint  are 'as  fol- 
lows :  Plaintiffs  are  the  owners  of  about  75,000  shares  of  the 
capital  stock  of  the  Bannister  Mining  Company.  During  the 
year  1891,  Bannister  was  a  trustee  and  the  president  of  said 
company,  Child  was  a  trustee  and  treasurer,  Anderson  was  a 
trustee  and  secretary,  and  Beattie  was  a  trustee.  In  the 
month  of  October,  1891,  Bannister  and  Child  conspired  to 
cheat  and  defraud  the  Bannister  Mining  Company,  and  par- 
ticularly the  plaintiffs.  In  that  year  Bannister  and  Child  went 
to  Boston,  and  represented  to  plaintiffs  that  Bannister  was  the 
owner  of  the  Valley  lode  claim;  that  he  had  paid  |95,000  for 
it;  that  its  value  was  $110,000;  that  the  vein  of  the  Tecumseh 
claim  (the  mine  owned  and  theretofore  worked  by  the  Bannister 
Mining  Company)  was  dipping  beneath  the  Valley,  which  lay 
adjacent  to  the  Tecumseh,  and  that  it  was  necessary  for  the 
company  to  purchase  the  Valley  claim  in  order  to  avoid  litiga- 
tion; that  they  and  the  other  stockholders  residing  in  the  West 
could  purchase  said  Valley  claim  whether  they  (plaintiffs) 
would  agree  to  it  or  not,  but  that  they  desired  plaintiffs'  con- 
sent for  the  sake  of  harmony.  That  all  of  these  allegations 
were  false,  and  known  £|,t  the  time  to  be  so  by  said  Bannister 
and  Child.  That  said  Bannister  had  not  paid  |95,000  for  the 
Valley  claim,  but,  on  the  contrary,  had  not  paid  over  $35,000 
for  the  same,  and  that  its  value  did  not  exceed   $25,000.      It 
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is  further  averred  that  plaintiffs  believed  and'  relied  upon  the 
false  representations  made  to  them,  and  that  in  pursuance  of 
the  conspiracy  aforesaid,  on  November  3,  1891,  a  meeting  of 
the  board  of  trustees  or  directors  of  the  Bannister  Mining 
Company  was  held  at  Helena,  Montana;  that  there  were  pres- 
ent at  said  meeting  said  Bannister,  said  Child,  and  the  defend- 
ant trustees  Beattie  and  Anderson;  that,  at  said  meeting  of  the 
trustees,  said  Child,  said  Beattie  and  Anderson  (the  latter  two 
well  knowing  of  the  fraud,  and  being  parties  to  the  con- 
spiracy), voted  to  purchase  the  Valley  claim;  that  on  Decem- 
ber 17,  1891,  a  stockholders'  meeting  was  held,  for  the  pur- 
pose of  authorizing  the  execution  of  a  mortirage  on  the  Valley 
lode  claim,  and  the  Tecumseh  mine  as  well,  to  secure  the  pur- 
chase price  of  said  Valley  claim;  that  the  number  of  shares 
voted  at  said  meeting,  through  said  fraud  and  conspiracy,  was 
190,898;  and  that,  therefore,  there  was  no  legal  authorization 
for  the  execution  of  the  said  mortgage.  The  complaint,  pro- 
ceeding, states  that  the  mortaage  so  illegally  voted  upon  was 
executed  to  the  defendant  the  Bismarck  Bank,  as  a  trustee  for 
said  conspiring  trustees;  and  that,  in  furtheiance  of  the  con- 
spiracy, subsequent  to  its  execution  the  trustee  defendants 
misappropriated  funds  of  the  Bannister  Mining  Company,  and 
thereby  procured  a  default  in  the  sinking  fund  provided  for  in 
the  said  mortgage;  and  that  the  defendant  the  Bismarck  Bank, 
as  trustee,  is  about  to  foreclose  and  sell  the  mortgaged  prop- 
erty. The.  prayer  for  relief  is  that  the  foreclosure  of  the 
mortgage  be  restrained;  that  the  deed  and  mortgage  both  be 
.declared  null  and  void;  and  that  the  conspii'ing  trustees  be  re- 
quired to  account  for  all  sums  due  by  them  to  the  company  by 
reason  of  the  fraud  aforesaid.  The  answer  of  the  defendants 
denied  the  allegations  of  the  complaint.  The  case  was  tried 
to  the  court,  without  a  jury.  Judgment  was  rendered  for 
plaintiffs.  The  finding,  as  appears  from  the  decree  of  the 
lower  court,  is  <<that  the  allegations  in  the  plaintiffs'  com- 
plaint, except  as  to  the  allegations  that  the  defendants  Bannis- 
ter, Child  and  Beattie  had  fraudulently  appropriated  to  their 
own  use  or  misapplied  any  funds  of  the  Bannister  Mining  Com- 
Vol.  XIX— 13 
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pany,  in  any  sum  whatever,  were  fully  sustained  and  proved.^' 

The  appeal  b  from  the  order  denying  a  motion  for  a  new  trial, 

and  from  the  decree. 

McConndl^  Clayberg  <&  Chintiy  for  Appellants. 

J.  F.  Forbi8^  for  Respondents. 

Buck,  J. — ^After  a  careful  review  of  the  evidence  in  the 
record,  we  are  satisfied  that  from  what  the  lower  court  was 
justified  in  finding  to  be  the  truth  where  the  testimony  was 
conflicting,  and  from  what  is  virtually  conceded  to  be  the  truth 
by  the  parties  to  the  suit,  the  following  condition  of  facts  is 
presented  :  E.  D.  Bannister  was  a  trustee  and  the  president 
of  the  Bannister  Mining  Company,  and  the  owner  of  47,501 
shares  of  the  capital  stock.  W.  C.  Child  was  a  trustee,  and 
its  treasurer,  and  the  owner  of  1  share  of  the  capital  stock, 
his  wife,  Mary  Child,  being  the  owner  of  133,395  shares.  E. 
W.  Beattie  was  a  trustee,  and  the  owner  of  10,000  shares.  J. 
W.  Anderson  was  a  trustee,  and  its  secretary,  and  the  owner 
of  1  share  of  stock.  Bannister  and  Child  were  the  directors 
and  oflScers  who  superintended  and  directed  the  operations  of 
the  corporation.  The  Valley,  an  unpatented  mining  claim, 
was  adjacent  to  the  Tecumseh,  the  patented  mine  belonging  to 
the  Bannister  Mining  Company,  which  had  yielded  some 
166,000  in  dividends.  The  value  of  the  Valley  claim  was 
largely  speculative,  and  depended  chiefly  upon  its  proximity  to 
the  Tecumseh  mine.  In  the  progress  of  development  of  the 
Tecumseh  mine.  Bannister,  in  his  official  capacity,  became 
aware  that  legal  complications  might  possibly  result  from  the 
fact  that  the  vein  of  the  Tecumseh  showed  a  tendency  to  dip 
into  the  Valley  ground.  There  was  no  certainty,  however, 
that  these  complications  would  arise.  He  thereupon  acquired 
title  in  his  own  name  to  the  Valley,  paying  or  agreeing  to  pay 
therefor  the  sum  of  $45,000.  This  was  all  it  was  ever  worth. 
Under  the  pretext  that  the  presence  of  himself  and  Child 
(whom  he  had  taken  into  his  confidence)  was  necessary  in  Bos- 
ton,  Massachusetts,    to  manage  the  exchange  of  new  for  old 
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certificates  of  stock  held  by  owners  residing  there,  the  two 
men  went  to  that  city,  at  the  expense  of  the  company.  Tak- 
ing advantage  of  the  trust  reposed  in  them  by  virtue  of  their 
oflScial  positions,  and  with  intent  to  deceive,  they  represented 
falsely  to  certain  of  the  plaintiffs  that  Bannister  had  paid 
(95, 000  for  the  Valley  claim;  that  the  Valley  claim  was  ac- 
tnally  worth  $110,000;  that  it  was  necessary  for  the  Bannister 
Mining  Company  to  acquire  it  at  the  last-named  ^price,  for  the 
protection  of  the  lateral  rights  of  the  Tecumseh  vein;  and  that, 
if  plaintiffs  refused  to  consent  to  the  purchase,  they  held  con- 
trol of  suflScient  stock  of  the  company  to  buy  the  Valley  with- 
out their  co-operation.  The  plaintiffs  to  whom  these  repre- 
sentations were  made  had  a  reasonable  right  to,  and  did,  rely 
upon  the  truth  of  the  same,  and  subsequently  suffered  their 
shares  to  be  voted,  and  made  no  opposition  to  the  transaction. 
One  of  the  plaintiffs^  W.  S.  Gerry,  was  a  nonresident  direc- 
tor of  the  company.  Shortly  after  the  return  of  Bannister 
and  Child  to  Montana,  a  meeting  of  the  board  of  trustees  of 
the  Bannister  Mining  Company  was  held,  to  make  the  pur- 
chase of  the  Valley  claim.  The  directors  present  at  this  meet- 
ing were  Bannister,  Child,  Anderson  and  Beattie;  A  resolu- 
tion was  passed  accepting  a  written  proposition  of  Bannister 
for  the  sale  of  the  Valley  claim  for  $110,000.  Bannister  did 
not  vote  on  this  resolution,  but  Child  did.  The  proposal  for 
the  sale  recited  that  the  purchase  price,  in  the  opinion  of  Ban- 
nister, was  worth  $110,000.  Bannister,  as  president,  ap- 
pointed Child  and  Beattie  as  a  committee  to  investigate  and  re- 
port upon  the  proposition  of  sale.  This  committee  reported 
in  favoiT  of  the  purchase  at  the  same  meeting.  The  proceed 
iogs  of  the  meeting  indicate  that  they  wer^  merely  pro  forma. 
At  the  same  directors'  meeting  it  was  resolved  that  a  stock- 
holders' meeting  should  be  called  for  the  purpose  of  obtaining 
authority  to  mortgage  the  Tecumseh  and  Valley  properties  to 
secure  the  purchase  price  of  the  latter.  Pursuant  to  this  call, 
shortly  aiterward&  a  stockholders'  meeting  was  held,  and  the 
moirtgage  aforesaid  was  authorized.  At  this  stockholders' 
meeting,   268,050  of  the  300,000  shares  of  the  company's 
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capital  stock  were  represented,  and  220,548  shares  were  yoted 
in  favor  of  the  authorization.  There  were  no  shares  voted 
against  it.  Bannister  did  not  vote  his  47,501  shares.  Child 
abstained  from  voting  the  1  share  held  in  his  name,  but  the 
shares  of  Child's  wife  (133,395  in  number)  were  voted  by  J. 
W.  Anderson,  clearly  at  the  instigation  of  Child  himself.  Child 
had  his  wife  assign  the  stock  to  one  Reeves,  who  thereupon 
gave  a  proxy  to  vote  the  same  to  said  Anderson. 

The  law  of  Montana  (§  498,  Compiled  Statutes,  1887)  re- 
quired at  hast  three-fourths  of  the  entire  capital  stock  to  be 
represented  at  this  meeting,  and  made  at  least  two-thirds  of  the 
entire  capital  stock  necessary  to  any  authorization  of  the 
mortgage.  Without  Bannister's  47, 501  shares  there  would  not 
have  been  a  three- fourths  representation  of  the  capital  stock  at 
the  meeting.  Under  these  circumstances,  the  deed  to  the  Valley 
mine  was  executed  to  the  company,  and  the  company  executed 
a  mortgage  to  secure  the  purchase  price  thereof.  Thereafter, 
under  the  management  of  Bannister  and  Child,  a  large  sum  of 
money  was  spent  in  developement  work  on  the  Valley  and 
Tecumseh  mines, — a  great  deal  more  than  had  been  expended 
during  the  period  when  the  TecUmseh  mine  paid  dividends. 
There  was  a  default  in  the  sinking  fund  provided  for  in  the 
mortgage.  The  testimony  is  not'sufficient  to  support  the  lower 
court  in  finding  that  Beattie  and  Anderson  took  part  intention- 
ally in  any  conspiracy  with  Bannister  and  Child.  But,  in  the 
view  we  take  of  the  law  applicable  to  the  facts  before  us,  the 
allegations  as  to  any  fraud  on  the  part  of  Beattie  and  Anderson 
become  immaterial.  From  an  evidentiary  standpoint,  it  is 
well  to  note  that  Anderson  was  the  owner  of  only  one  share  of 
stock,  and  Beattie' s  interest  was  greatly  disproportionate  to 
the  combined  holdings  of  Bannister  and  Child's  wife. 

Was  the  purchase  by  the  board  of  trustees  of  the  Valley 
mine  a  valid  one?  We  must  answer  the  question  in  the  nega- 
tive. Of  the  four  directors  who  were  present  at  the  meeting 
when  the  purchase  was  made,  two  w^ere  conspirators.  On  the 
theory  of  the  innocence  of  the  other  two,  their  votes  should 
have  been  cast  differently  had  they  been  aware  of  the  actual 
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oondition  of  affairs.  So,  too,  tbe  authorization  of  the  execu- 
tion of  the  morgage  at  the  stockholders'  meeting  is  vitiated  by 
fraud.  The  shares  of  the  wife  of  Child  should  not  have  been 
voted  as  they  were.  Clearly,  had  the  plaintiffs  to  whom 
Bannister  and  Child  made  the  misrepresentations  known  of  the 
fraud,  their  shares  of  the  stock  would  not  have  been  voted  as 
they  were.  Add  the  number  of  shares  of  the  actually  deceived 
plaintiffs  (even  accepting  appellants'  estimate  of  them  at  about 
20,000  only)  to  the  disqualified  133,395  Child  shares,  and  it 
appears  at  once  that  the  result,  155  395,  deducted  from  the 
220,548  shares  voted,  leaves  only  65,153  shares  legally  voted 
in  favor  of  the  mortgage.  This  number  falls  far  short  of  the 
two-thirds  vote  necessary  under  the  statute  to  have  authorized 
it. 

Appellants  maintain  that  the  lower  court  must  have  ren- 
dered its  decision  upon  the  theory  that  Bannister  was  guilty  of 
constructive  fraud, — fraud  which  the  law  would  imply  from 
any  violation  of  his  fiduciary  relation  as  a  trustee  for  the  stock- 
holders; and  that,  inasmuch  as  plaintiffs'  complaint  was  wholly 
on  the  theory  of  actual  fraud,  relief  cannot  be  afforded 
in  the  present  suit  for  any  disregard  by  Bannister  of  his  fidu- 
ciary obligation  as  to  profits.  We  do  not  disagree  with  the 
general  principle  that  even  under  our  form  of  procedure  the 
proof  must  substantially  correspond  with  the  allegations  relied 
on  for  relief,  and  that  a  plaintiff  cannot  allege  one  cause  of 
action,  and  then,  even  if  the  proofs  might  justify  it,  obtain  re- 
lief on  one  which  is  essentially  different  in  character.  (See 
Fomeroy  on  Code  Remedies,  §  553  ^^  seq.)  But  does  the  com- 
plaint before  us  set  forth  different  theories  for  recovery  i  We 
think  not.  It  contains  an  averment  of  a  fraudulent  con- 
spiracy, and  the  fiduciary  relationship  of  Bannister  and  Child 
to  the  company  is  averred  only  as  one  of  the  means  whereby 
the  fraud  was  perpetrated.  The  latter  averment  supports  the 
former.  Tne  two  blend  naturally  into  the  gist  of  the  action. 
Even  if  any  line  of  demarkation  could  be  preserved  between 
the  fraudulent  conspiracy  as  one  theory  in  this  complaint,  and 
the  violation  of  the  duties  of  the  fiduciary  relationship  as  an- 


19^  Gebby  v.  The  Bismarck  Bank.       [Dec.  T.^96 

other,  still  the  two  would  not  be  essentially  different    Fraud 
would  be  the  basis  of  recovery  in  each. 

But  it  is  idle  to  pursue  any  such  phase  of  the  argument  in 
the  view  we  entertain  of  the  evidence  and  the  cause  of  action 
in  the  complaint.  The  lower  court  found,  and  with  suflScient 
evidence  to  sustain  it,  both  actual  and  constructive  fraud, — 
the  latter  merely  as  incidental  to  the  former.  The  determina- 
tion of  the  appeal  is  not  difficult.  That  a  trustee  should  not 
be  allowed  to  profit  by  his  trust  is  a  well-known  fundamental 
doctrine  of  equity.  No  evasions,  no  technical  subtlety  of  rea- 
soning, no  empty  distinctions,  should  be  tolerated  when  the 
assertion  of  this  principle  becomes  necessary.  It  is  true  that 
when  the  motives  of  a  trustee  in  the  neglec];  of  his  duty  are 
not  essentially  bad,  or  are  readily  reconcilable  with  ordinary 
honesty  of  purpose,  certain  courts  have  applied  this  rule  leni- 
ently. It  is  true  that,  when  no  patently  wilful  violation  of 
duty  appears,  many  judges  have  shown  a  disposition  to  check 
its  force.  It  is  true  that  weak  toleration  i  rom  the  bench  of 
frail,  but  penitent,  humanity,  has  often  apparently  robbed  the 
principle  of  its  very  life.  But  such  precedents  serve  only  to 
increase  plausible  devices  for  evading  its  consequences.  They 
encourage  the  natural  tendency  of  designing  selfishness  to  sub- 
stitute the  vague  expression  ^ '  business  enterprise  "  for  *' busi- 
ness honesty."  When,  however,  a  case  arises  like  the  one 
before  us,  where,  to  an  attempt  to  make  profit  through  a  trust 
relation,  there  is  added  the  element  of  actual  fraudulent  rep- 
resentations, in  order  to  attain  the  end,  then,  certainly,  no 
leniency  should  mingle  with  the  application  of  the  principle. 
It  must  be  administered  sternly  and  unhesitatingly.  Appel- 
lants cannot  justly  complain  of  the  judgment.  In  his  own 
testimony,  the  witness  Bannister  states:  "I  never  told  any 
person,  and  there  is  no  person  who  ever  knew  exactly,  what 
the  Valley  cost  me  until  I  was  interrogated  here  in  couit.  I 
gave  them  (plaintiffs)  no  figures  as  to  the  cost  of  the  Valley. 
I  said  :  *  I  am  not  going  to  tell  you  what  tnis  cost  me.  That 
don't  make  any  difference.  This  ($110,000)  is  what  it  is 
worth.*"     Again,  the  following  question  was  put  to  him: 
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^<  So  it  was  not  the  good  of  the  company  you  were  looking  at 
8o  much  as  the  good  of  E.  D.  Bannister  ?  "  His  answer  was: 
**  The  Bannister  family,  yes  sir;  they  are  first." 

Appellants  urge  that  Mr.  Bannister  must  first  be  put  in 
statu  quo  before  relief  can  be  granted  in  this  suit.  Having 
gained  an  advantage;  wrong  from  its  very  inception,  he  is  in 
no  position  to  make  any  such  demand. 

The  allegations  of  plaintiffs'  complaint  and  the  evidence  an 
swer  the  contention  that,  before  the  plaintiffs  could  institute 
this  suit,  it  was  necessary  for  them  to  request  the  board 
of  directors  to  institute  an  action,  and  to  prove  a  refusal 
on  its  part.  With  two  of  the  four  directors  in  charge  of 
the  affairs  of  the  corporation  conspiring,  such  a  demand  would 
have  been  idle.  The  history  of  the  suit  subsequent  to  the 
filing  of  the  complaint  shows  that  all  four  of  the  resident  di- 
rectors united  in  resisting  the  assertion  of  the  corporation 
rights,  and  the  utter  futility  of  any  such  demand  is  thus  made 
more   manifest.      (See   Pomeroy    on  Equity  Jur.,   §   1095.) 

We  cannot  pass  upon  any  rights  which  the  American  Na- 
tional Bank  may  have  acquired  under  this  mortgage,  as  the 
holder  of  bonds  for  purposes  of  collateral  security.  The  said 
bank  is  not  a  party  to  this  suit,  and  Bannister's  sworn  answer 
asserts  that  he  is  the  sole  owner  of  all  said  bonds. 

The  order  denying  the  motion  for  a  new  trial  is  sustained. 
The  judgment  of  the  lower  court  is  affirmed,  but  the  case  is 
remanded,  with  directions  to  the  district  court  to  modify  the 
findings  as  to  Anderson  and  Beattie,  recited  in  the  decree,  in 
accordance  with  the  views  herein  expressed. 

Modified  and  ajfirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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THE  NATIONAL   CASH-REGISTER  CO.,   Respondents, 
V.  BROWN  ET  AL.,  Appellants. 

[Submitted  February  8, 1887.    Decided  February  15, 1897.) 
Partnership — LiahUity  of  Retiring  Partner  to  Firm  Creditors. 

PARTNBB8HIP.— a  retiring  i>artner  Is  liable  to  firm  creditors,  although  In  the  agree- 
ment of  dissolution  the  remaining  partner  assumes  all  firm  Indebtedness  and  retains 
all  firm  assets. 

Sams.— The  liability  of  the  retiring  partner  to  creditors  Is  that  of  a  principal  and  not 
that  of  a  surety. 

Sake -The  fact  that  the  firm  creditor  releases  an  attachment  on  property  belonging  to 
the  remaining  partner  who  Is  Insolyent,  constitutes  no  defence  In  an  action  against 
the  retiring  partner,  although  the  release  was  made  against  his  protest  and  with 
knowledge  of  the  Insolvency. 

Appeal  from  District  Courts  Pa/rk  County,  Frank  Henry j 
Judge. 

Action  by  the  National  Cash -Register  Company  against  J. 
A.  Brown  and  R.  D.  Alton,  doing  business  as  J.  A.  Brown  & 
Co.     Judgment  for  plaintiff  and  Alton  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  commenced  in  a  justice  of  the  peace's 
court  in  Park  county,  by  the  plaintiff,  to  recover  judgment 
against  the  defendants  on  four  promissory  notes,  described  in 
the  complaint.  In  the  justice's  court  the  defendant  J.  A. 
Brown  defaulted,  and  judgment  was  entered  against  him.  The 
defendant  R.  D.  Alton  appeared,  and  filed  a  separate  answer, 
which  is  in  substance  as  follows  :  It  admits  the  execution  of 
the  notes  sued  on  by  the  firm  of  J.  A.  Brown  &  Co. ,  as  al- 
leged in  the  complaint.  Defendant  Alton,  for  a  further  and 
separate  defense,  alleges  that  on  the  7th  day  of  April,  1894, 
and  for  a  long  time  prior  thereto,  he  and  the  defendant  J.  A. 
Brown  were  partners,  doing  business  under  the  firm  name  and 
style  of  J.  A.  Brown  &  Co.,  at  Livingston,  Park  county;  that, 
on  said  day,  said  firm  was  dissolved,  by  mutual  consent,  by  an 
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agreement  in  writing,  by  the  terms  of  which  agreement  de- 
fendant Alton  retired  from  said  firm,  and  the  defendant  Brown 
oontinned  the  business  conducted  by  said  firm,  took  all  the  as- 
sets thereof,  and  agreed  to  collect  the  accounts  due  to,  and  pay 
all  the  indebtedness  of,  said  firm  of  J.  A.  Brown  &  Co. ;  that, 
at  the  time  of  the  dissolution  of  the  firm,  the  notes  in  suit 
were  outstanding  against  said  firm;  that  thereafter,  on  the  19th 
day  of  November,  1894,  the  plaintiff  commenced  an  action  in 
the  justice^s  court  of  Livingston  township,  in  said  county, 
against  the  defendants,  upon  the  identical  notes  set  forth  in 
the  complaint  in  this  suit,  by  filing  said  notes  in  said  justice's 
court,  and  procuring  a  summons  to  he  issued  thereon;  that,  at 
the  time  of  the  commencement  of  said  suit,  the  plaintiff  caused 
a  writ  of  attachment  to  be  issued  out.  of  said  justice's  court, 
which  writ  was  delivered  to  the  constable  of  said  township, 
and  which  was  served  by  said  constable  by  levying  upon  suffi- 
cient property  of  the  defendant  J.  A.  Brown  to  fully  pay  off 
and  satisfy  said  notes  and  costs;  that,  at  the  time  of  the  com- 
mencement of  said  suit  in  said  justice's  court,  the  plaintiff  und 
its  attorneys  were  informed  and  knew  of  the  dissolution  of 
said  firm,  and  that  said  J.  A.  Brown  had  succeeded  to  all  the 
assets  of  the  firm,  and  had  contracted  to  pay  the  plaintiff^  s 
said  demands,  together  with  all  the  other  indebtedness  of  said 
firm.  Defendant  Alton  further  alleges  that,  at  the  time  of  the 
commencement  of  the  said  suit  and  the  issue  and  levy  of  said 
attachment,  the  said  defendant  Brown  was  insolvent,  and  that 
this  fact  was  well  known  to  the  plaintiff  and  its  attorneys; 
that  after  the  commencement  of  said  suit  and  levy  of  said  at- 
tachment, and  while  the  constable  had  sufficient  property  in 
his  possession  under  said  writ  of  attachment  to  satisfy  the 
plaintiff's  demand,  this  defendant  notified  the  plaintiff  and  its 
attorneys  that  the  said  firm  of  J.  A.  Brown  &  Co.  had  been 
dissolved,  that  said  Brown  had  all  of  the  assets  of  the  firm, 
and  had  agreed  to  pay  all  of  its  indebtedness,  including  the 
plaintiff's  demand,  and  urged  and  requested  and  demanded  the 
plaintiff  to  proceed  with  said  suit,  and  make  the  amount  of  its 
claim  out  of  the  property  of  the  defendant  J.  A.  Brown  which 
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was  then  held  ander  attachment;  that  said  plaintiff,  notwith- 
standing the  urgent  requests  and  demands  of  this  defendant, 
and  contrary  to  his  expressed  wish,  and  with  full  knowledge 
of  all  the  facts  aforesaid,  released  the  property  of  said  defend- 
ant Brown  which  was  held  under  said  writ  of  attachment,  and 
dismissed  said  suit;  that,  subsequent  to  the  release  of  said  at- 
tachment and  the  dismissal  of  said  suit,  the  defendant  Brown 
made  an  assignment  for  the  benefit  of  his  creditors,  and  at  all 
times  since  has  been,  and  now  is,  insolvent  and  irresponsible 
financially.  To  this  answer  of  defendant  Alton,  the  plaintiff 
filed  a  general  demurrer,  which  was  overruled  by  the  justice; 
and,  the  plaintiff  having  elected  to  stand  on  his  demurrer, 
judgment  was  rendered  by  said  justice  in  favor  of  defendant 
Alton,  from  which  judgment  plaintiff  appealed  to  the  district 
court.  In  the  district  court  the  case  was  again  heard  on  the 
demurrer  of  plaintiff  to  the  separate  answer  of  defendant 
Alton,  and  the  same  was  sustained;  whereupon  defendant 
R.  D.  Alton  elected  to  stand  on  his  answer,  and  judgment  was 
entered  against  him.     From  this  judgment,   defendant  Alton 


Campbell  cfe  Stark^  for  Appellants. 

'* Where  a  partnership  is  dissolved  and  one  partner  pur- 
chases the  interest  of  the  other  in  the  partnership  property, 
and  assumes  and  agrees  to  pay  the  partnership  debts,  he 
thereby  becomes  in  equity  the  principal  debtor  as  to  such 
debts,  and  the  other  his  surety,  and  a  creditor  having  notice 
of  such  agreement  is  bound  by  such  relationship."  {Colgrove 
V.  Tollman,  67  N.  Y.,  95,  23  Am.  Rep.  90.)  * 'Where  one 
member  of  a  partnership  retires  from  it,  agreeing  with  the 
others  that  they  should  pay  the  firm  debts,  the  retiring 
partner,  as  to  creditors  having  knowledge  of  the  agreement,  is 
a  surety."  {Gourley  v.  Tyler  et  al.,  (Texas),  15  SI  W.  731; 
citing  Brandt  on  Sureties,  823;  Baylies  on  Sureties,  pp.  481, 
482  and  40.)  The  same  proposition  is  upheld  by  the  follow- 
ing authorities  :  {Kinney  v.  McCullough,  1  Sand.  Ch.  370; 
Johnson  V.  Emei^ick,  70  Mich.  215;  Barbery,  Gihson,  18  Nev. 
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89:  WendlamitY.  So  Are  {Minn.)  SS  li.  W.  700;  II  Daniel's 
Neg.  Inst  (Third  Ed.)  §  1300a;  24  Am.  &  Eng.  Ency.  Law, 
721  and  note;  17  Id.,  1129;  Williams  v.  Boyd,  75  Ind.  286; 
Johnson  V.  Young,  20  W.  Va.  614;  Chandler  v.  Higgins,  109 
111.  602.)  < 'Where  a  lien  is  fixed,  any  act  of  the  creditor  which 
discharges  that  lien,  without  privity  of  the  surety,  discharges 
him."  {C^ran  v.  Colbert,  46  Am.  Dec.  427;  DioDon  v.  Ewlf»g, 
17  Id.  690;  Bank  of  MUbouti  y .  Matson,  72  Id.  208;  Robeaon 
V.  Robert,  83  Id.  308;  Mmgua  v.  Daugherty^  43  Am.  St.  Rep. 
364.) 

E.  C.  Day,  for  Respondent. 

Pembebton,  C.  J. — The  appellant  contends  that  by  the 
terms  of  the  dissolution  of  the  partnership  firm  of  J.  A.  Brown 
&  Co. ,  as  set  out  in  his  separate  answer,  he  became  a  surety  for 
the  payment  of  the  firm's  debts,  and  that  he  was  entitled  to 
the  rights  of  such  surety  from  the  creditors  of  the  firm  having 
actual  notice  of  the  terms  of  the  dissolution;  and,  further,  that 
the  plaintiff,  having  brought  suit  by  attachment  against  the 
firm,  and  having  attached  sufficient  property  in  the  hands  of 
Brown,  the  principal,  to  satisfy  its  demand,  and  subsequently , 
without  the  consent  and  against  the  protest  of  the  surety,  having 
released  the  attachment  and  dismissed  the  suit,  thereby  released 
appellant,  the  surety,  from  all  liability  on  the  notes  sued  on. 

The  questions  raised  by  the  contention  of  the  appellant  were 
fully  discussed  in  Rawson  v.  2aylor,  30  Ohio  St.  381*,  and 
the  conclusion  reached  that  ^'a  retiring  partner  remains  liable 
for  all  the  existing  debts  of  the  firm,  to  the  same  extent  as  if 
he  had  not  retired.  An  agreement  between  him  and  the 
remaining  partners,  or  with  the  new  firm  that  succeeds,  that- 
they  will  assume  and  pay  all  such  debts,  while  valid  as  between 
the  partners,  has  no  effect  upon  the  creditors  of  the  old  firm, 
unless  they  become  parties  thereto."  In  Fensler  v.  Prat  her, 
43  Ind.  119,  a  case  involving  the  question  under  discussion,  it 
was  said  :  '' Two  partners,  owing  debts  and  having  assets, 
dissolve  partnership;  and,  by  agreement,  one  partner  was  to 
retain  all  the  assets,    and  pay  all  the  debts,  and  manage  and 
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close  up  the  business.  The  partner  who  had  withdrawn  from 
the  management  of  the  business,  desiring  a  discharge  from 
further  personal  liability  on  a  certain  note  made  by  said  firm, 
and  held  by  one  of  the  creditors  thereof,  acquainted  such 
creditor  with  the  facts  of  the  partnership  arrangement,  and 
proposed  to  pay  him  one-half  the  amount  of  said  note,  the 
creditor  to  relieve  him  from  further  liability,  and  look  to  the 
effects  in  the  handR  of  the  former  partner  and  to  such  partner 
personally  for  the  other  half,  which  proposition  the  creditor 
accepted,  and  one- half  the  amount  of  ^aid  note  was  then  paid 
accordiDgly.  Ile/d,  that  such  part  payment  was  not  a  suffi- 
cient consideration  for  the  promise  to  release  the  party  making 
it  as  to  the  remainder."  In  Shriver  v.  Lovejoy^  32  Cal.  575, 
a  case  almost  exactly  like  the  one  at  bar,  the  court  said  :  ^'The 
plaintiff  sued  Lovejoy  (the  surviving  partner  of  Lovejoy  & 
Co.)  and  Grandvointt  upon  a  joint  and  several  promissory  note 
made  by  Lovejoy  &  Co.  Grandvoinet  relied  for  a  defense 
mainly  on  the  fact  that  Lovejoy  &  Co.  were  the  principal 
debtors;  that  he  was  only  their  surety;  and  that  the  plaintiff, 
after  having  commenced  this  action  and  attached  sufficient 
proi)erty  of  Lovejoy  to  satisfy  the  demand,  released  the  prop- 
erty from  the  attachment,  and  the  same  was  attached  by  other 
creditors  of  Lovejoy.  The  court  gave  judgment  for  the 
plaintiff.  All  the  makers  of  a  joint  and  several  promissory 
note,  whatever  may  be  their  true  relation  between  themselves, 
stand,  as  to  the  payee,  as  principals.  The  promise  of  each  is 
an  absolute  and  primary  promise,  not  a  conditional  or  second- 
ary promise.  The  creditor  is  not  interested  in  knowing  the 
relation  of  the  makers  with  each  other.  In  a  suit  on  the  note, 
he  ought  not  to  be  delayed  by  an  investigation  into  matters 
which  do  not  concern  him.'^  And  it  was  held  that  the  facts 
alleged  constituted  no  defense.  {Johnson  v.  EmericJcj  70 
Mich.  215,  38  N.  W.  223.)  This  court  in  Smith  v.  Freyler, 
4  Mont.  489,  1  Pac.  214,  fully  discusses  the  questions  here 
presented,  and  collates  the  authorities.  In  that  case  we  said  : 
''  When  a  surety  signs  a  promissory  note,  his  promise  is  ab- 
solute and  unconditional  to  pay  the  same  when  it  becomes  due; 
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and  there  is  no  escape  from  this  promise  unless  the  payee  or 
holder  releases  him.  He  does  not  promise  that  he  will  pay  if 
the  payee  or  holder  fails  to  collect  the  note  by  an  action 
against  the  principal.  The  payee  or  holder  does  not  receive 
the  note  with  an  implied  promise  that  he  will  exhaust  his 
remedy  against  the  principal  before  proceeding  against  the 
surety.  The  obligation  of  the  surety  is  to  pay  according  to 
the  terms  of  his  promise,  and  he  may  protect  himself  by  pay- 
ing, and  then  proceeding  against  the  principal,  and  that  is 
his  remedy.  *  *  *  The  authorities  are  decidedly  in  favor 
of  the  proposition,  in  absence  of  any  statutory  provision  con- 
trolling it,  that  if,  after  the  debt  is  due,  the  surety  request 
the  creditor  to  sue  the  principal,  who  is  then  solvent,  and  the 
creditor  fails  to  do  so,  and  the  principal  after  v^ards  becomes 
insolvent,  the  surety  is  not  thereby  discharged.  And  if  there 
were  no  authorities  on  the  subject,  considering  the  nature  of 
the  obligation  of  a  surety,  we  do  not  well  see  how  the  con- 
trary could  be  maintained.  The  contract  of  the  surety  to  pay 
is  as  absolute  as  that  of  the  principal,  and  he  cannot  change 
his  absolute  promise  into  a  conditional  one  to  pay,  providing 
the  creditor  cannot  collect  from  the  principal.  The  averment 
in  the  answer  that  the  plaintiff  theretofore  agreed  to,  and  did, 
release  the  defendant  from  all  liability  on  the  note,  is  the  aver- 
ment of  a  legal  conclusion;  and  the  further  averment  that  the 
plaintiff  then  and  there  told  the  defendant  to  rest  easy,  that 
he  would  not  look  to  him  for  the  payment  of  the  note,  but ' 
that  the  principal  was  good  enough  for  him,  and  that  he  would 
trust  him  for  the  payment  thereof,  is  a  promise  without  a  con- 
'sideration,  and  would  not  have  prevented  the  plaintiff,  the 
payee,  from  at  once  commencing  action  against  the  surety  to 
collect  the  note."  We  are  aware  that  there  are  some  authori- 
ties which  hold  with  appellant's  contention;  but  recent  authori- 
ties draw  a  marked  distinction  < 'between  cases  where  the  re- 
lation of  principal  and  surety  existed  mter  se  at  the  time  the 
obligation  was  entered  into,  of  which  the  creditor  had  knowl- 
edge, and  a  case  of  joint  principals  inter  ae  at  the  date  of  the 
obligation,    and   a   subsequent  agreement  between  the  joint 
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debtors  by  which,  as  between  themselves,  one  becomes  a 
surety  for  the  other,  of  which  subsequent  arrangement  the 
creditor  had  knowledge/'  (JSa/wsony.  Taylor^  supra;  Svnre 
V.  Redman,  1  Q.  B.  Div.  536.) 

We  are  firmly  of  the  opinion  that  one  obligor  cannot  change 
his  relation  to  his  creditor  by  any  agreement  with  his  joint 
obligor  without  the  creditor?s  consent.  In  view  of  the.tor^- 
going  authorities,  we  are  of  the  opinion  that  the  answer  of  ap- 
pellant did  not  state  facts  sufficient  to  constitute  a  defense,  and 
that  there  was  no  error  in  the  action  of  the  court  in  sustain- 
ing the  demurrer  thereto.  The  judgment  appealed  from  is 
affirmed. 

Hunt  and  Buck,  JJ.,  concur. 


STATE  OF  MONTANA,    Appellant,    v.    GRAY   et   al., 

Respondents. 

[Submitted  FebnmiTS,  1897.    Decided  Febnurv  16, 1897.] 

Criminal    Law — Infarnuition — Gaming — Question  of  Fact. 

IKPOBM ATIOK  FOBCBIMS  OFCABBYIMO  OM  GAMBLING  WITHOUT  A  LiCBXSB.— Under 

lawB  15th  SeMion,  paice  75,  the  esience  of  the  crime  to  the  keeping  of  a  place  where 
a  game  (mentlooed  In  the  statute)  is  dealt  or  pUyed  for  money  without  a  license;  and 
where  the  lieeplng  of  such  a  place  for  such  purpose  without  a  license  is  sufficiently 
charged,  the  information  Is  not  demurrable  because  it  also  alleges  that  defendants 
kept  the  place  as  employes  of  some  one  else. 
Samb— "Whether  or  not  the  game  charged  in  the  Indictment  Is  one  for  which  no  license 
can  be  Issued  under  the  HunLlaw. (above  cited)  is  a  question  of  fact  for  the  Jury. 

Appeal  from  District  Courts  Silver  Bow  County.  William 
O.  Speer^  Judge. 

Information  against  the  defendants,  W.  Gray  and  others, 
for  keeping  and  maintaining  a  gambling  house,  or  place  where 
gambling  is  carried  on  for  money,  without  a  license.  The 
defendants  filed  a  general  demurrer,  which  was  sustained  by  the 
court,  and  the  defendants  were  diteharged.  The  state  appeals. 
Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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The  material  part  of  the  information  charged  defendants 
with  < 'Intentionally  and  knowingly  conducting,  keeping,  and 
maintaining  a  certain  room  and  house  in  which  the  defendants 
did  keep  and  carry  on  and  maintain,  a  certain  game  of  chance 
and  gambling  game,  called  <fan  tan,'  or  'tan,'  or  'tan  tan,' 
the  said  game  being  a  game  of  chance  and  gambling  game,  a 
more  particular  description  of  which  was  to  the  county  at- 
torney unknown,  etc. ,  which  said  game  was  dealt  and  played 
for  money,  and  checks  and  representatives  of  money,  *  * 
*  and  that  they,  said  defendants,  then  and  there  being  the 
employes  and  servants  of  one  John  Doe  Williams  in  the  keep- 
ing, maintaining,  and  conducting  and  carrying  on  of  said  game 
in  said  room  or  place,  as  aforesaid,  and  they,  the  said  defend- 
ants, then  and  there  well  knew  that  the  said  John  Doe  Williams 
had  not  secured  a  license,"  etc. 

O.  B.  Nolan,  Attorney  General,  for  the  State. 

Hunt,  J. — The  record  does  not  show  why  the  district  court 
sustained  the  general  demurrer.  Possibly  it  was  because  the 
information  first  charges  the  defendants  with  keeping  the 
room,  and  in  the  latter  part  thereof  sets  forth  that  they  kept, 
maintained,  and  carried  on  the  game  referred  to  in  the  room, 
knowing  that  their  employer  had  not  secured  a  license  for 
keeping  and  maintaining  the  house  or  room  where  the  game 
was  dealt  or  played  for  money.  There  may  be  some  ambiguity 
of  expression  in  the  information,  but  the  facts  pleaded  are 
that  the  defendants  kept  and  maintained  the  house  where  ''fan 
tan"  was  played,  and  kept  and  maintained  and  carried  on  the 
game  in  the  house,  doing  all  such  acts  as  the  employes  of 
John  Doe  Williams,  whom  they  well  knew  had  not  secured  a 
license  for  keeping  and  maintaining  a  gambling  house,  as 
required  by  law.  But  mere  uncertainty  or  ambiguity  of  ex- 
pression, where  the  charge  is  as  plainly  averred  as  in  this 
case,  will  not  warrant  a  court  holding  that  the  facts  stated-do  not 
constitute  a  public  offense.  The  essence  of  the  offense  charged 
under  section  10  of  an  act  concerning  licenses  (page  75,  Laws 
1887,  15th  £x.  Sess.),  is  the  keeping  of  the  place  where  the 
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game  is  dealt  or  played  for  money  without  first  paying  a 
license;  and,  where  the  offense  of  keeping  such  a  place  for 
such  a  purpose  is  sufficiently  charged,  it  does  not  vitiate  the 
information  to  allege  that  the  keepers  maintained  and  carried 
on  the  place  as  the  employes  of  another.  ( Cha^e  v.  People^ 
2  Colo.  509;  Wren  v.  Sta;te^  70  Ala.  1;  People  v.  Sam  Lungy 
70  Cal.  515,  llPac.  673.) 

It  is  admitted  by  the  learned  attorney  general  that  if  the 
ruling  of  the  district  court  was  made  because  the  game  of  <  'fan 
tan''  is  prohibited  by  the  provisions  of  the  <<  Hunt  Gambling 
Law  of  1889/'  the  demurrer  to  the  information  was  well 
taken,  inasmuch  as  no  license  could  be  obtained  for  carrying 
on  a  game  prohibited  by  that  law.  We  find,  however,  that  in 
the  list  of  games  particularly  prohibited  by  the  provisions  of 
section  1  of  the  law  of  1889  called  the  *'  Hunt  Law,"  there  is 
no  specific  mention  of  "  fan  tan;"  nor  is  it  charged  in  the  in- 
formation herein  that  the  game  of  ''fan  tan"  is  really  one  of 
the  games  prohibited  by  that  law,  but  called  by  the  different 
name  of  ''  fan  tan,"  or  that  it  is  even  similar  to  one  of  such 
prohibited  games,  or  that  it  is  a  fraudulent  game,  or  that  it 
in  any  way  violates  the  provisions  of  the  law  in  force.  On 
the  contrary,  the  information  is  drawn  upon  the  assumption 
that  ''  fan  tan  "  is  a  game  which  may  be  played  after  procur> 
ing  a  license.  It  may  be  that  the  game  of  ''fan  tan  "  is  known 
by  persons  familiar  with  gambling  games,  and  it  may  be  that 
it  is  one  of  the  games  fairly  within  the  prohibited  games 
enumerated  in  the  Hunt  law;  but,  if  all  this  is  true,  we  cer- 
tainly do  not  knew  it,  and,  without  evidence  of  what  it  really 
is,  we  cannot  be  expected  to  judicially  know  that  it  is  a  pro- 
hibited game.  True,  there  is  a  lucid  explanation  of  the  game 
of  "fan  tan  "  by  Judge  Deady  in  the  case  of  In  re  Lee  Tong^ 
9  Sawy.  333,  18  Fed.  253;  but,  in  our  opinion,  the  proper 
way  to  ascertain  the  facts  concerning  the  methods  of  playing 
the  game,  and  the  object  thereof,  is  on  the  trial,  where  wit- 
nesses may  testify  to  such  facts.  Thus  alone  can  it  be  shown 
whether  it  is  a  lawful  gambling  game  or  a  prohibited  one. 
Whether  or  not  the  game  conducted  or  carried  on  was  the 
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game  of  <<  fan  tan  "  is  to  be  determined  by  the  jury  upon  the 
evidence  before  them.  (People  y.  Sam  Lung^  supra.)  The 
province  of  the  court  in  such  a  case  seems  to  be  to  instruct 
the  jury  what  constitutes  the  game  charged  to  have  been 
played  or  conducted.  This  the  court  should  do  after  it  has 
heard  evidence.  But,  as  said,  whether  the  game  played  was 
the  one  charged  or  not,  the  jury  are  to  say.  [People  v.  Car- 
roll,  80  Cal.  163,  22  Pac.  129.)  These  views  do  not  conflict 
with  the  case  of  Kennon  v.  King,  2  Mont.   437. 

The  demurrer  should  have  been  overruled.  The  case  is 
therefore  remanded,  with  directions  to  the  lower  court  to  set 
aside  the  order  and  judgment  sustaining  the  demurrer. 

Reversed, 
Pemberton,  C.  J.,  and  Buck,  J.,  concur. 


I  19    200 

80  4n 


STATE  Respondent,  v.   WROTE  et  al.,  Appellants. 

[Submitted  February  8, 1897.    Decided  February  15, 1897.] 
Bail  Bond — Action  Against  Sureties — Pleading. 

Joseph  Smith  was  committed  by  a  Justice  of  the  peace  of  Carbon  county  on  a  charge  of 
grand  larceny,  and  held  to  appear  at  the  district  court,  the  bond  was  fixed  at  the  sum 
of  $1  000,  and  the  defendants  were  the  sureties  thereon.   The  condition  of  the  bond 

was,  **if  the  said  Joseph  Smith  shall  l)e at  the  next  term  of  said  court  on  the 

first  day  thereof and  not  depart  therefrom  without  the  order  of  the  said  court, 

and  if  convicted  of  said  crime,  will  render  himself  in  execution  thereof,  then  the 
obligation  to  be  yuld,  otherwise  to  be  in  full  force  and  efff  ct.*'  Smith  failed  to  ap- 
pear upon  being  duly  called;  iJefd,  thatin  an  action  against  the  sureties,  the  com- 
plaint does  not  have  to  state  the  manner  of  committing  the  crime  of  grand  larceny,  it 
being  sufficient,  in  that  respect,  if  it  appear  from  the  complaint  tliat  an  information 
was  filed  in  the  said  court  charging  Smith  with  the  crime  of  grand  larceny;  He/dalso 
that  the  complaint  need  not  allege  that  Smith  made  default  without  excuse. 

Same.— H«Id,  that,  if  smith  had  an  excuse  for  not  appearing,  he  should  have  moved  to 
set  aside  the  forfeiture. 

Same.— An  allegation  that  "Smith  was  called  and  failed  to  apiiear  in  tlie  district  court" 
Is  equivalent  to  an  averment  that  his  default  for  not  appearing  was  entered  of 
record.    {%  268  Criminal  Practice  Act.) 

8amr.>  It  appearing  from  the  complaint  tliat  the  information  was  for  grand  larceny,  ic 
does  not  need  to  appear  that  the  crime  charged  in  the  Information  was  the  same 
crime  for  which  he  was  held  to  answer. 

Samb.  It  is  not  n"cessary  to  state  in  the  complaint  that  the  bond  was  "(ertifled  by  tho 
sheriff  to  the  clerk  of  court,  and  by  him  filed  and  recorded." 

VOL.  XIX-14 
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Appeal  from  District  Courts  Carbon  County.  Frank  Henry ^ 
Judge. 

Action  by  the  state  against  Michael  Wrote  and  others. 
Judgment  for  the  state,  and  defendants  appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

It  appears  from  the  pleadings  and  the  record  in  this  case 
that  on  the  21st  day  of  May,  1895,  in  the  county  of  Carbon, 
one  Joseph  Smith  was  committed  by  a  justice  of  the  peace  on 
a  charge  of  grand  larceny,  and  held  for  his  appearance  to  the 
district  court,  in  the  sum  of  $1,000,  to  answer  said  charge, 
and  that  the  appellants  in  this  case  became  the  sureties  on  the 
bond  of  said  Smith  for  his  appearance.  Said  Smith  failed  to 
appear  at  the  district  court  in  accordance  with  the  condition  of 
his  bond,  which  was  forfeited  therefor,  and  this  suit  is  brought 
to  recover  the  amount  of  said  bond,  of  the  sureties  thereon. 
The  defendants  appeared  and  filed  a  demurrer  to  the  com- 
plaint, on  the  ground  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  defendants,  or 
any  of  them.  The  court  overruled  the  demurrer,  and  the  de- 
fendants declining  to  answer,  and  standing  upon  their  de- 
murrer, judgment  was  entered  against  them  in  accordance  with 
the  prayer  of  the  complaint.  The  appeal  is  from  the  judg- 
ment. 

O.  F.  Ooddard^  for  Appellants. 

The  complaint  does  not  show,  that  the  information  men- 
tioned in  the  complaint  was  filed  within  thirty  days  from  the 
date  when  the  transcript  from  the  justice  of  the  peace  was  filed 
with  the  clerk  of  this  court,  nor  does  it  show  that  the  informa- 
tion was  filed  by  leave  of  the  court.  (§  2,  page  249,  Session 
Laws  of  1891.)  Complaint  does  not  allege  that  defendant 
Smith,  without  excuse,  made  default  of  appearance,  etc. 
(§  256,  page  451,  Compiled  Statutes;  §  2400  of  the  Penal 
Code.)  The  complaint  alleges,  that  the  judge,  instead  of  the 
court,  declared  the  bond  forfeited.     (§  256,  page  451,   Com- 
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piled  Statutes;  §  2400,  Penal  Code.)  Complaint  does  not  al- 
lege that  the  crime  charged  in  the  information  was  the  same 
crime  for  which  the  defendant  was  held  to  answer  by  the  jus- 
tice of  the  peace  .{People  v.  Hunter^  10  Cal.  503.)  The  com- 
plaint does  not  show  that  the  bond  was  certified  by  the  sheriff 
to  the  clerk  of  this  court,  and  by  him  filed  and  recorded. 
(•Mendocino  County  v.  Lamar ^  30  Cal.  628;  People  y.  Higgtns^ 
10  Wend.  462.) 

C,  B,  Nolan^  Attorney  General,  for  the  State. 

The  presumption  is  that  the  county  attorney  performed 
his  duty  and  filed  the  information  within  the  time  required 
by  law  or  obtained  leave  of  court  to  file  it.  By  sec- 
tion 3266,  subdivision  15,  of  the  Code  of  Civil  Procedure,  it 
is  made  a  disputable  presumption  ''that  official  duty  has  been 
regularly  performed."  In  the  State  v.  MiiUap^  69  Mo.  358, 
it  was  held  that  *'tbe  cognizor  in  a  bond  conditioned  for  his 
appearance  at  the  next  term  of  the  circuit  court  to  answer  an 
indictment,  then  to  be  preferred,  and  not  to  depart  the  court 
without  leave,  forfeits  his  bond  if  he  fails  to  appear  although 
no  indictment  is  found  against  him."  (j^tate\.  Stout^  11  ^. 
J.  Law,  147,  158;  Pack  v.  State,  23  Ark.  235;  ^tate  v. 
Cooke,  S7  Tex.  166'j  State  Y.  Kyle,  99  Ala.  266;  Comnuyn- 
wealth  Y.  Treever  (Mass.)  9  N.  E.  524.)  Even  if  the  informa- 
tion was  not  filed  in  time  it  was  good  unless  the  defendant 
made  a  motion  to  quash  on  thatgroimd.  {State  v.  McCaffrey^ 
16  Mont.  33.)  And  the  defendant  could  not  decide  that  ques- 
tion for  himself  but  must  apply  to  the  court.  {State  v.  Stout, 
supra,  2d  Am.  &  Eng.  Ency.  of  Law,  page  34,  see  note; 
State  Y.  Cooke,  supra.)  If  the  information  that  was  filed 
against  the  defendant  had  been  quashed,  the  defendant  would 
have  under  the  condition  of  the  bond  to  answer  any  subsequent 
information  that  might  have  been  filed  against  him.  {State 
V.  Hancock  (N.  J.)  24  Atl.  726;  3  Enc.  PI.  &  Pr.,  page  249, 
note  1.)  It  is  not  necessary  to  allege,  or  that  the  minutes 
should  show,  that  the  defendant  made  default  without  excuse. 
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In  People  v.  Bmnet  (N.  Y.)  32  N.  E.  1044,  under  a  statutory 
provision  similar  to  section  256  page  2161,  Compiled  Statutes 
and  section  2400  of  the  Penal  Code,  the  minutes  of  the  court 
recited  that  the  defendant  not  appearing  and  his  surety  not 
bringing  him  forth,  on  motion  of  district  attorney  recogniz- 
ance forfeited  and  judgment  entered.  It  was  not  contended  it 
was  necessary  to  show  that  the  principal  made  default  without 
excuse.  It  is  also  contended  that  the  judge  instead  of  the 
court  declared  the  bond  forfeited.  The  statute  does  not  re- 
quire the  court  to  declare  a  forfeiture  of  the  bond.  Section 
2400  of  the  Penal  Code  and  section  256,  page  451  of  the  Com- 
piled Statutes  provides  that  upon  the  entry  of  the  fact  of  the 
defendant's  neglect  to  appear  upon  the  minutes  of  the  court, 
the  undertaking  of  bail  is  forfeited.  {People  v.  Van  Ep%^  4 
Wend.  393.)  And  is  a  sufficient  allegation  of  breach.  {Peo- 
ple V.  Ihcggins,  10  Wend.  465,  472;  2  Chitty  on  Pleading, 
230.)  In  an  action  of  debt  at  common  law,  breach  stated  ac- 
cording to  the  terms  of  the  recognizance  is  sufficient.  {State 
V.  ]H'  Quire^  42  Minn.  27,  29.)  An  averment  that  the  defend- 
ant did  not  appear  and  answer  and  abide  the  judgment,  etc., 
is  sufficient  on  general  demurrer.  {State  v.  Ininan^  7  Black. 
(Ind.)  225.)  The  same  crime  is  charged  in  the  information 
that  is  charged  in  the  recognizance  to  wit:  grand  larceny.  But 
it  is  not  necessary  that  defendant  should  be  charged  in  the  in- 
formation with  the  same  crime  as  that  for  which  he  is  held  in 
recognizance,  where  he  is  bound  to  appear  and  not  depart 
without  leave  of  court,  defendant  in  such  case  must  answer 
any  information  filed  against  him  although  the  crime  charged 
is  different  from  that  mentioned  in  the  recognizance.  ( Com,- 
inonweaitky.  TrevevB  (^\2l^%.)  9  N.  E.  524;  2  Am.  &  Eng. 
Ency.  of  Law,  page  30,  note  6  and  page  34.)  A  description 
of  offense  by  its  name  is  sufficient.  {State  v.  Birchim^  9 
Nev.  95;  Jennings  v.  State^  13  Kan.  80,  90.)  An  action  upon 
recognizance  cannot  be  defeated  by  neglect  of  the  clerk  to  en- 
dorse or  record  it,  it  may  be  recorded  after  execution  is 
awarded.  (§  258,  page  451  of  the  Compiled  Statutes.)  The 
code  does  not  require  the  bond  to  be  filed  or  recorded.     In 
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Jennings  v.  6tate,  13  Kan.  80,  91,  it  was  held  that  the  omis- 
sion to  file  iind  record  a  recognizance  as  required  by  the  code 
of  Kansas,  did  not  invalidate  it.  {State  v.  West  et  al.^  3  Ohio 
St  509,  516.)  In  latterson  v.  State,  12  Ind.  86,  it  was  held 
that  an  action  could  be  maintained  on  a  recognizance,  as  on 
any  other  contract,  without  being  filed  with  the  clerk  of  the 
circuit  court.  Same  ruling  in  Adavxs  v.  Statc^  48  Ind.  212 
overruling  Urtoii  v.  State^  37  Ind.  339. 

Pemberton,  C.  J. — Counsel  for  appellants  contends  that  the 
complaint  does  not  show  that  the  information  presented  in  the 
district  court  against  Smith  charged  him  with  the  commission 
of  a  public  offense.  The  allegation  in  the  complaint  in  this 
respect  is  that  the  county  attorney  tiled  in  the  **District  Cjurt 
of  the  Sixth  Judicial  District  of  the  State  of  Montana,  in  and 
for  the  county  of  Carbon,  an  information  charging  the  said 
Joseph  Smith  with  the  crime  of  grand  larceny,  committed 
within  the  county  of  Carbon  and  State  of  Montana  on  or 
about  the  15th  day  of  May,  A.  D.  1895,  by  unlawfully  taking 
one  cow,  the  property  of,  and  from  the  possession  of,  H.  C. 
Lovell."  From  this  it  will  be  seen  that  the  complaint  alleges 
that  the  imformation  charged  Smith  with  the  crime  of  grand 
larceny.  The  condition  of  the  bond  is  as  follows:  ''Now, 
therefore,  if  the  said  Joseph  Smith  shall  be  and  appear  at  the 
next  ensuing  term  of  said  court,  on  the  first  day  thereof,  and 
from  day  to  day,  and  from  term  to  term,  and  not  depart 
therefrom  without  the  order  of  said  court,  and  if  convicted  of 
said  crime,  will  render  himself  in  execution  thereof  then  this 
obligation  shall  be  void,  otherwise  to  remain  in  full  force  and 
effect."  The  complaint  charges  that  the  crime  of  grand  lar- 
ceny was  committed  by  Smith,  by  his  "unlawfully  taking  one 
cow,"  etc.  But  we  think  that  part  of  the  complaint  alleging 
how  he  committed  the  crime  charged  in  the  information  was 
unnecessary.  It  was  surplusage.  Omit  this  part  of  the 
allegation,  and  the  complaint  alleges  that  the  information 
charged  Smith  with  grand  larceny,* — the  charge  mentioned  in 
the  bond  as  the  one  on  which  he  was  to  appear  at  the  district 
court  and  answer. 
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Counsel  for  appellants  says  the  complaint  is  bad  because  it 
does  not  allege  that  Smith,  < 'without  excuse,''  made  default  of 
appearance.  The  complaint  alleges  that  Smith  '  <  was  duly 
called  at  the  proper  time  and  place,  and  failed  to  appear  in 
person."  This  charges  a  failure  on  the  part  of  Smith  to  com- 
ply with  the  condition  of  his  bond,  and  is  a  sufficient  allegation, 
we  think,  to  authorize  a  forfeiture,  under  section  256,  Crim- 
inal Practice  Act  (Compiled  Statutes  1887,  page  461).  (/V>- 
p/e  V.  Befwett  (N.  Y.  App.)  32  N.  E.  1044.)  If  Smith  had  a 
sufficient  excuse  for  not  appearing,  he  ought  to  have  shown  it 
on  a  motion  to  set  aside  the  forfeiture. 

Counsel  for  appellants  contends  that  the  complaint  is  bad 
because  it  alleges  that  the  judge,  instead  of  the  court,  declared 
the  bond  forfeited.  We  think  that  the  averment  in  the  complaint 
that  Smith  was  called  and  failed  to  appear  in  the  district  court 
was  '^equivalent  to  an  averment  that  his  default  for  not  appear- 
ing was  entered  of  record. "  People  v.  Ifu^igins,  10  Wend.  466, 
and  cases  cited.  This,  we  think,  was  all  that  it  was  necessary 
to  aver  in  this  respect.  This  was  all  that  was  necessary  to 
aver  under  section  258,  Criminal  Practice  Act  (Compiled 
Statutes  1887,  page  461). 

The  counsel  for  appellants  also  contends  that  the  complaint 
does  not  allege  that  the  crime  charged  in  the  information  was 
the  same  crime  for  which  Smith  was  held  to  answer.  Smith 
was  held  to  answer  for  the  crime  of  grand  larceny.  The  com- 
plaint alleges  that  he  was  charged  by  the  information  with  the 
crime  of  grand  larceny,  as  we  have  seen  above.  It  certainly 
does  not  appear  by  the  complaint  that  the  crime  for  which  he 
was  held  to  answer  and  the  one  charged  in  the  information  are 
not  the  same,  but,  on  the  contrary,  it  does  fairly  appear  that 
the  crimes  alleged  in  the  information  and  bond  are  the  same. 

Counsel  for  appellants  further  contends  that  the  complaint 
does  not  allege  that  the  bond  was  certified  by  the  sheriff,  who 
took  it,  to  the  clerk,  and  '<filed  and  recorded  by  him."  This, 
we  think,  did  not  invalidate  the  bond,  or  relieve  the  sureties 
from  their  liability  thereon.  See  Criminal  Practice  Act,  g  268 
(Compiled  Statutes  1887,  page  451). 
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We  think  the  errors  assigned  are  purely  technical,  and 
without  substantial  merit.  The  judgment  appealed  from  is 
affirmed. 

Affirmed, 
Hunt  and  Buck,  J  J. ,  concur. 


MCCARTHY.    Respondent,    v.    O'MARR,    Sheriff, 
Appellant. 

[Submitted  February  8, 1897.    Decided  February  15, 1897.] 

Sheriff — Liahility  to  Plaintiff  on  Sale  of  Property  of  Third 
Person. 

Under  an  execution  against  the  property  of  **L,"  a  sheriff  sold  personal  property  In  her 
possession,  but  belonglDR  to  a  third  person,  and  which  had  been  attached  in  the  ac- 
tion; after  the  sale  the  sheriff  learned  that  **L"  did  not  own  the  property,  and  he  then 
retuined  the  money  to  the  purchaser  and  the  property  to  its  owner,  and  made  his  re- 
turn upon  the  execution  in  accordance  with  the  facts.  Held,  that  the  sheriff  was  not 
liable  to  the  Judgment  creditor  for  the  amount  realized  at  the  sale. 

Appeal  from  District  Courts  Meagher  County.  F.  K. 
Armstrong^  Judge. 

AcrriON  by  Tim  McCarthy  against  James  J.  O'Marr.  Judg- 
ment for  plaintiff.     Defendant  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Assumpsit  for  money  had  and  received.  The  complaint  al- 
leges that  on  May  22,  1893,  the  plaintiff,  McCarthy,  recovered 
a  judgment  before  a  justice  of  the  peace  against  Emma  Lyons 
for  $40  and  costs,  and  that  on  the  same  day  execution  was 
duly  issued  and  delivered  to  the  sheriff  pursuant  to  law ;  that 
thereafter  the  defendant  O'Marr,  as  sheriff,  levied  upon  a 
piano  as  the  property  of  Emma  Lyons,  and  on  June  9,  1893, 
sold  the  same  to  one  Kidd  for  $143,  but  that  defendant  has 
neglected  to  pay  the  amount  of  the  judgment  to  the  plaintiff. 
The  execution  in  the  case  of  McCarthy  v.   Lyons  contains  the 
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usual  and  formal  recitals,  commanding  the  sheriff  to  make  the 
sums  due  on  the  judgment  in  the  suit  of  McCarthy  v.  Lyons 
out  of  the  personal  property  of  the  debtor,  and  make  return 
within  30  days  after  the  receipt  of  the  execution.  The 
sheriff's  return  recited  that  he  levied  in  due  form  upon  a  piano 
then  in  the  posse$»sion  of  defendant's  agent,  in  his  county,  and 
that  on  June  6,  1893,  he  sold  the  piano,  and  realized  sufficient 
to  pay  the  execution,  with  fees  of  levy  and  sale,  *'and  there- 
upon I  returned  the  money  to  the  purchaser,  as  the  property 
did  not  belong  to  the  defendant.'''  The  sheriff's  answer  to  the 
complaint  was  that,  at  the  time  the  execution  w^as  issued  and 
placed  in  his  hands  for  service,  the  defendant  had  no  property 
in  his  county,  and  had  had  no  property  therein  since  said  exe- 
cution, and  that  the  piano  mentioned  in  the  complaint  never 
was  the  property  of  the  defendant  named  in  the  execution; 
that  as  sheriff,  under  the  order  and  direction  of  the  plaintiff, 
McCarthy,  he  levied  upon  and  sold  the  piano  under  the  exe- 
cution, but  that  at  the  time  of  the  levy  and  sale  he  had  no 
knowledge  that  the  piano  did  not  belong  to  Emma  Lyons,  and 
that,  immediately  upon  ascertaining  that  the  same  was  not  the 
property  of  said  Emma  Lyons,  he  notified  the  plaintiff  to  give 
him  an  indemnity  bond  to  protect  him  on  account  of  the  sale 
of  the  piano,  but  that  plaintiff  did  not  ever  or  at  all  tender 
him  any  indemnity  bond,  and,  long  after  five  days  had  elapsed 
after  the  demand  for  the  indemnity  bond,  he.  the  sheriff  de- 
fendant, turned  the  property  over  to  the  owner;  that,  since 
the  return  on  the  execution  referred  to  in  plaintiff's  com- 
plaint, the  defendant,  with  leave  of  the  court,  made  and  filed 
an  amended  return  on  said  execution,  which  was  as  follows  : 
''County  of  Meagher — ss. :  Office  of  the  sheriff.  Leave  of 
court  having  been  first  obtained,  I  hereby  make  my  amended 
return  on  the  within  execution,  and  certify  that  1  received  the 
within  execution  on  the  26th  day  of  May,  1893,  and  that  I 
found  no  property,  either  real  or  personal,  belonging  to  the 
defendant,  in  the  said  county  of  Meagher,  out  of  ^  hich  1 
could  make  the  amount  or  the  within  execution,  or  any  part 
thereof.     James  O'Marr,  sheriff  of  Meagher  County.     Dated 
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this  6th  day  of  February,  1894."  Defendant  denied  all  dam- 
age by  any  act  of  his,  and  says  that  he  has  withheld  no  money 
collected  under  said  execution  from  the  sale  of  any  property 
that  belonored  to  the  defendant  named  in  the  execution.  The 
replication  denied  that  the  piano  levied  on  and  sold  was  not 
the  property  of  Emma  Lyons;  and,  among  other  things, 
plaintiff  denied  that  the  defendant  sheriff  ever  made  or  filed 
an  amended  return  to  the  execution,  or  that  he  ever  obtained 
leave  of  the  court  so  to  do,  or  that  any  return  ever  had  been 
made  by  the  sheriff,  except  the  one  set  out  in  the  complaint. 
The  case  was  originally  tried  before  Hon.  Frank  Henry,  as 
judge,  and  was  taken  under  advisement  by  him.  Thereafter*, 
and  before  Judge  Henry  rendered  his  decision,  it  appears  that, 
to  avoid  the  expense  of  another  trial,  the  testimony  as  taken 
before  Judge  Henry  was  submitted  to  Hon.  Frank  Armstrong, 
with  the  agreement  by  all  parties  that  Judge  Armstrong  might 
decide  the  cage  as  if  it  had  originally  been  tried  before  him. 
Judge  Armstrong  found  from  the  pleadings  and  testimony  that 
the  judgment  was  duly  rendered  in  the  justice's  court  for 
Townsend  town-hip,  of  Meagher  county,  Mont.,  in  favor  of 
McCarthy  and  against  Emma  Lyons,  and  that  in  said  case,  and 
prior  to  the  judgment,  there  had  been  an  attachment  issued 
and  levied  upon  a  piano  in  the  possession  of  the  agent  of  de- 
fendant in  that  suit,  Emma  Lyons;  that  the  sheriff  sold  the 
piano  under  the  execution,  and  that  about  the  time  of  the  sale 
he  returned  the  money  to  the  purchaser,  and  released  the 
property  to  the  Capital  City  Music  Company,  and  that  in 
turning  over  the  property  levied  upon  under  the  execution  to 
the  said  Capital  City  Music  Company,  and  returning  the 
money  to  the  purchaser,  he  acted  wholly  without  the  advice  or 
consent  of  plaintiff,  and  that  the  justice  of  the  peace  had  never 
granted  the  sheriff  leave  to  amend  his  return  upon  the  execu- 
tion; and  that,  as  a  matter  of  fact,  the  sheriff  had  never  filed 
any  amended  return  with  the  justice.  As  a  conclusion  of  law 
from  these  findings.  Judge  Armstrong  decided  that  the  sheriff's 
act  in  turning  the  piano  over  to  the  Capital  City  Music  Com- 
pany, and  the  money  to  the  purchaser,   was  unwarranted,  and 
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did  not  release  him  from  his  obligation  to  pay  over  to  the 
plaintiff,  and  also  that,  as  sheriff,  defendant  would  have  no 
authority  to  amend  his  return,  and  that,  therefore,  the  plaint- 
iff should  recover.  Judgment  was  entered  for  plaintiff.  The 
defendant  requested  the  court  to  find  that  the  piano  was  seized 
by  the  sheriff  at  the  request  and  by  the  order  of  plaintiff  in 
the  suit  of  McCarthy  v.  Lyons,  and  that  the  piano  was  at  no 
time  the  property  of  Emma  Lyons,  but  was  always  the  prop- 
erty of  the  Capital  City  Music  Company,  and  that  defendant 
did  not  know  that  the  piano  was  not  the  property  of  Emma 
Lyons  until  after  the  sale  of  the  same  by  him  as  sheriff.  The 
memorandum  attached  to  the  defendant's  request,  and  sub- 
scribed by  Judge  Armstrong,  is  as  follows:**  ■*  »  * 
The  foregoing  facts  were  established  by  the  proof  as  admitted 
by  the  court  at  the  trial,  but,  in  my  opinion,  was  erroneously 
admitted,  and  for  thi^  reason  1  did  not  consider  the  same  in 
making  up  my  findings  in  the  case;  but,  in  order  to  allow  the 
defendant  to  present  the  record  fully,  I  hereby  annex  these 
findings  at  his  request."  The  appeal  is  from  the  judgment  in 
favor  of  plaintiff  and  against  defendant. 

Smith  i&  Gorrnley,  for  Appellant. 

Fletcher  Maddox,  for  Respondent. 

Hunt,  J. — It  is  clear,  by  Judge  Armstrong's  memorandum 
attached  to  defendant's  request  for  findings,  that  the  proof  on 
the  trial  of  the  case  was  to  the  effect  that  the  plaintiff  in  the 
suit  of  McCarthy  v.  Lyons  directed  the  defendant  herein,  as 
sheriff,  to  levy  upon  the  plan  j  as  the  property  of  Emma  Lyons, 
and  that  the  sheriff  did  so,  and  sold  the  same,  without  any 
knowledge  of  the  admitted  fact  that  Emma  Lyons  had  no 
interest  whatever  in  the  property  so  levied  upon  and  sold.  It 
was  also  proved  that  after  the  sale,  and  before  his  return  of 
the  execution,  the  sheriff  first  found  out  that  Emma  Lyons 
was  not  the  owner  of  the  piano,  and  thac  thereupon  he  deliv- 
ered the  same  to  the  Capital  City  Music  Company,  the  real 
owner,  and  returned  the  money  he  had  collected  on  the  sale  to 
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the  purchaser  thereat.  Upon  these  proofs,  we  do  not  under- 
stand that  the  learned  judges  who  presided  in  turn  during  the 
various  stages  of  the  trial  of  the  case  disagree.  The  record 
and  its  recitals,  by  Judge  Armstrong,  that  the  proofs  were  as 
defendant  requested  the  court  to  find,  justify  this  statement. 
But  we  do  understand  that  they  are  much  at  variance  with 
one  another  both  as* legal  competency  of  such  proofs,  and  as 
to  the  legal  effect  to  be  given  them  if  competent.  It  appears 
to  us  that  the  wrong  complained  of  by  plaintiff  (respondent) 
is  the  failure  of  the  sheriff  to  turn  over  to  plaintiff  a  sufficient 
amount  of  money  realized  from  the  sale  of  the  piano  to  satisfy 
the  execution  issued  in  the  case  of  McCarihy  v.  Lyonti\  and 
we  are  satisfied  that,  under  the  answer  of  defendant,  be  could 
prove  that  the  piano  was  not  the  property  Emma  Lyons  when 
attached,  nor  ever  after,  and  that  such  proof  would  be  com- 
petent evidence  that  defendant  is  in  no  default,  but  would  have 
betn  guilty  of  conversion  had  he  complied  with  plaintiff's 
wishes  and  paid  him  the  money.  We  therefore  think  the  evi- 
dence of  defendant  upon  this  branch  of  the  case  was  properly 
admitted  on  the  trial,  but  improperly  disregarded  in  the  find- 
ings adopted.  It  is  well  established  that  an  officer  is  under  no 
duty — indeed,  he  has  no  right — to  execute  a  process  delivered 
to  him  for  service  by  seizure  of  the  property  of  a  person 
against  whom  the  process  does  not  run.  ( Gallup  v.  Robin' 
son^  11  Gray  20.)  Furthermore,  if  a  sheriff  fails  or  omits  to 
levy  an  execution  upon  goods  which  did  not  at  the  time  of  the 
attachment,  or  afterwards,  belong  to  the  debtor,  though  they 
had  been  attached  as  the  property  of  the  debtor,  he  will  not 
be  guilty  of  any  negligence  or  misconduct  at  law,  and  the 
creditor  has  no  cause  of  action  therefor.  And  in  such  an  in- 
stance it  is  a  good  defense,  where  the  officer  is  sued,  to  prove 
paramount  title  in  another.  [Canada  v.  Smithwick^  16  Pick. 
556;  Governor  Y,  Gibstmy  14  Ala.  326.)  This  doctrine  is  rea- 
sonable, for,  if  the  judgment  debtor  in  truth  has  no  personal 
property  within  the  county  of  the  sheriff,  why  should  that 
officer,  assuming  he  has  acted  in  good  faith,  be  required  to  pay 
the  judgment  of  the  attaching  creditor  if     {Lummia  v.  Ka^son^ 
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43  Barb.  873.)  The  statute  (section  320,  div.  1,  Compiled 
Statutes  1887),  as  if  to  protect  a  sheriff  against  liability  in 
trespass  for  levying  upon  the  personal  property  of  a  third 
party,  if  such  a  party  claims  the  property  seized,  makes  it 
obligatory  upon  that  official  to  deliver  the  property  levied 
upon  to  the  claimant,  after  notice,  unless  the  plaintiff  gives 
him  a  good  bond  to  indemnify  him  against  loss  or  damage  by 
reason  of  holding  such  property.  And  if  he  must  turn  over 
proi)erty  levied  upon,  when  claimed  on  oath  by  a  third 
person,  unless  indemnitied,  on  what  principle  should  he  be 
compelled  to  apply  the  proceeds  of  the  ^ale  of  the  property  of 
a  third  person  towards  payment  of  the  debt  of  the  creditor, 
where  he.  in  all  good  faith,  has  only  ascertained  after  such 
sale  that  the  property  has  always  belonged  to  a  third  person, 
and  never  did  to  the  judgment  debtor  ?  The  learned  judge 
who  made  the  findings  and  conclusions  of  law  in  the  case  upon 
which  judgment  was  predicated  doubtless  recognized  these 
principles  above  stated,  but  believed  that  they  were  inapplica- 
ble to  the  facts,  because  the  sheriff,  having  made  a  return  of 
a  levy  and  sale  of  the  piano  as  the  property  of  Emma  Lyons, 
was  estopped  from  afterwards  saying  that  it  was  not  her  prop- 
erty, and  hence  his  payment  of  the  proceeds  to  the  purchaser, 
and  his  return  of  the  piano  to  the  Capital  City  Music  Com- 
pany, were  unauthorized  by  law,  and  did  not  release  him  from 
his  ooligation  to  pay  the  amount  of  the  plaintiff^s  judgment  to 
him.  The  judge  was  also  of  the  opinion  that  the  sheriff  had 
no  authority  "to  amend  his  return  as  attempted  by  him  to  l)e 
done,  as  it  would  have  been  amending  such  return  so  as  to 
state  the  facts  different  from  what  they  really  were;  and,  as  a 
legal  proposition,  an  officer  can  only  amend  his  return  so  as  to 
make  the  return  correctly  set  forth  what  was  actually  done, 
and  not  to  change  the  attitude  or  status  of  the  parties. ' '  But, 
if  we  concede  that  the  officer  could  not  make  the  amended  re- 
turn he  did,  because  it  contradicted  the  fact  of  a  levy  and  sale, 
— a  proposition  which  we  need  only  concede  for  the  purposes 
of  this  opinion, — we  nevertheless  i.elieve  that  his  defense  of 
paramount  title  was  admissible  notwithstanding  the  first  re- 
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turn  he  made.  By  it  the  sheriff  recited  the  actual  facts  of  his 
levy  and  sale,  and  of  his  subsequent  return  of  the  money  to 
the  purchaser  because  the  piano  did  not  belong  to  the  defend- 
ant named  in  the  execution.  There  is  nothing  inconsistent 
with  this  return  and  the  fact  proved,  that  the  knowledge  that 
Emma  Lyons  did  not  own  the  piano  only  came  to  him  after 
the  execution  sale.  So  that  his  attitude  upon  the  trial  and  as 
disclosed  by  his  return  are  not  in  conflict  with  one  another; 
and  the  return,  so  far  as  it  goes,  conforms  to  the  proof.  The 
case  is  thus  brought  within  the  rule  laid  down  in  Hopkins  v. 
Chandler^  17  N.  J.  Law,  299,  that  a  sheriff  is  not,  by  levy 
and  sale,  estopped  from  denying  the  plaintiff's  right  to  the 
proceeds  of  the  sale,  nor  from  showing  that  the  property  sold 
under  the  plaintiff's  execution  was  not  the  defendant's,  nor 
liable  to  such  levy  and  sale.  We  quote  the  following  perti- 
nent language  from  the  opinion  of  Chief  Justice  Hornblower 
in  that  case  :  * '  It  comes  then  to  this  question  :  Can  a  sheriff, 
after  levying  upon  property  and  selling  it  under  an  execution, 
withhold  the  money  from  the  plaintiff,  and  successfully  resist 
an  amercement  for  not  paying  it  over,  upon  the  ground  that 
the  property  levied  upon  and  sold  by  him  belonged  to  other 
persons  than  the  defendant,  and  were  not  liable  to  the  plaint- 
iff's execution  ?  An  amercement  comes  in  the  place  of  an  ac- 
tion at  law  for  money  had  and  received,  and  if,  in  such  an  ac- 
tion, the  facts  stated  in  the  case  were  clearly  proved  or  ad- 
mitted, we  should  have  no  difficulty,  perhaps,  in  saying  the 
plaintiffs  ought  not  to  recover.  It  would  seem  to  be  unrea- 
sonable, if  a  sheriff  by  mistake  should  sell  property  not  liable 
to  a  "plaintiff's  execution,  that  he  should  be  compelled  to  pay 
the  money  to  the  plaintiff,  and  be  left  to  respond  to  the  owner 
of  the  property.  And,  upon  this  view  of  the  subject,  there 
would  seem  to  be  no  good  reason  why,  in  a  plain  case,  such  as 
this  strikes  me  to  be,  we  should  not,  upon  a  motion  for 
amercement,  make  a  similar  decision.  *  *  *  The  first 
question,  then,  is  whether  the  sheriff  is  estopped  by  his  levy 
and  sale  from  denying  the  plaintiff's  right  to  this  money  ?  I 
think  not.     In  an  action  against  him,  he  would  be  at  liberty  to 
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show  that  the  property  was  subject  to  prior  liens  which  had 
exhausted  the  proceeds;  and  I  can  see  no  reason  why  he  mi^^ht 
not  be  permitted  to  show  that  he  levied  and  sold  by  mistake, 
under  the  plaintiff^ s  execution,  property  that  was  not  liable  to 
such  seizure  and  sale. '^  (See,  also,  Ifarriay.  Kirkpatrick^  35 
N.  J.  Law,  392;  Crock,  on  Sheriff,  §  853;  Commonwealth  v. 
Booker^  6  Dana  443;  Freeman  on  Executions,  §  304.)  It  may 
be  that  a  sheriff  cannot,  by  averments  of  his  pleading,  impugn 
the  verity  of  his  ofScial  return;  yet  he  is  often  allowed  to 
prove  other  facts  consistent  with  it,  but  tending  to  exonerate 
him  from  a  liability  apparently  created  by  it.  (Murfree  on 
Sheriffs^  §  868.)  But,  as  explained,  this  is  not  a  case  where 
a  sheriff  seeks  to  falsify  his  return  on  an  execution  by  evi- 
dence, but  rather  one  where  he  has  made  a  special  return  of 
facts,  and  by  his  evidence  fully  explains  those  facts;  and  this, 
as  against  the  judgment  creditor  suing,  we  think  he  may  do, 
either  in  action  for  money  had  and  received,  or  for  a  false  re- 
turn. Lummis  v.  Kaason^  43  Barb.  373;  Fuller  v.  IMden^ 
4  Mass.  498;  Canada  v.  Southwick^  9upra;  Shotwell  v. 
Hamhlin^  23  Miss.  157;  Bank  v.  Benham,  23  Ala.  143; 
Eva7i8  V.  Davis,  3  B.  Mon.  344;  Baker  v.  M'Dvffie,  23 
Wend.  289;  Alderson  on  Judicial  Writs,  page  578;  Freeman 
on  Executions,  §  366;  Decker  v.  Armstrong^  87  Mo.  316. 

In  conclusion,  we  find  appellant's  defense  is  well  6U))ix)rted 
by  reason  and  authority.  The  judgment  is  therefore  reversed, 
and  the  cause  remanded,  with  direction  to  enter  a  judgment 
for  the  defendant. 

RevciHed, 


• 


Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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KNIGHT  ET  AL.,  Respondents,  v.  LE  BEAU,  Appellant,    lao  m 

[Submitted  FebniAry  8, 1897.    Decided  February  15, 1897.] 

Action  by  Achninistrator  —  Pleading  —  Appointment  —  De- 
murrer ^  Oroimds  of-^Practice. 

Under  section  746,  Code  of  Olvll  Procedure  1896,  It  Is  not  necessary  to  state  in  a  com- 
plaint by  an  administrator  the  facts  showing  Jurisdiction  of  the  court  to  grant  letters; 
it  Is  sufficient  to  state  that  lei ters  were  duly  given  and  made;  the  better  practice, 
however.  Is  to  state  the  facts. 

DXMURRBR— StatiiHjr  Groundv.— That  the  plaintiff  has  no  legal  capacity  to  sue,  is  a 
separate  ground  of  demurrer,  distinct  from  the  grounds  of  "facts  insufficient  to  con- 
stitute a  cause  of  action"  and  from  the  ground  of  "uncertahity,"  cannot  be  consid- 
ered unless  specified  In  the  demurrer. 

Bams.— Unless  it  appears  upon  the  face  of  the  complaint  that  the  court  has  qo  Jurisdic- 
tion of  the  subject  matter,  a  demurrer  will  not  be  sustained  oh  that  ground. 

Samk.— A  complaint  in  an  action  by  an  administrator  is  not  subject  to  a  demurrer  on 
the  ground  that  it  is  unlntelUglble  and  uncertahi  because  It  does  not  state  the  date 
of  the  death  of  deceased. 

Appeal  from  District  Courts  Gallatin  County.  F.  K.  Arm- 
strongy  Judge. 

Action  by  J.  A.  Knight  and  another,  as  administrators 
with  the  will  annexed  of  the  estate  of  George  Henry  Godwin, 
deceased,  against  Peter  Le  Beau.  From  a  judgment  for  plain- 
tiffs on  the  pleadings,  defendant  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  paintiffs'  complaint  in  this  action  is  as  follows:  <<The 
plaintiffs  complain  of  the  defendant,  and  allege:  First.  That 
on  the  25th  day  of  November  1895,  the  plaintiffs  were  duly  and 
legally  appointed  administrators  with  the  will  annexed  of  the 
estate  of  George  H.  Godwin,  deceased,  and  that  on  the  12th 
day^of  December,  1895,  they  duly  qualified  as  such  adminis- 
trators, and  letters  of  administration  with  the  will  annexed  of 
said  estate,  were  duly  and  and  legally  issued  to  them  and  each 
of  them;  and  that  they  and  each  of  them  have  ever  since 
been,  and  now  are,  the  duly  and  legally  appointed,  qualified, 
and  acting  administrators  with  the  will  annexed  of  the  estate 
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of  George  Henry  Godwin,  deceased.  Second.  That  on  the 
2d  day  of  January,  1893,  at  Park  Ranch,  Cherry  Creek, 
Madison  county,  Montana,  the  defendant  made,  executed,  and 
delivered  to  the  said  George  Henry  Godwin  his  promissory 
note  in  writing,  bearing  date  on  that  day,  which  promissory 
note  reads  in  words  and  figures  following,  to-wit:  *$500. 
Park  Ranch,  Cherry  Creek,  Madison  Co.,  Montana,  January 
2d,  1893.  One  day  after  date  1  promise  to  pay  Geo.  H. 
Godwin  or  order,  for  value  received,  live  hundred  dollars, 
with  interest  at  ten  per  cent,  per  annum  both  before  and  after 
maturity.  January  2d,  1893.  P.  LeBeau.'  Third.  That, 
at  the  time  of  the  appointment  of  plaintiffs  as  administrators 
with  the  will  annexed  of  said  estate  as  aforesaid,  said  note  was 
a  part  of  the  assets  of  said  estate,  and  the  property  thereof, 
and  the  same  came  into  the  hands  of  these  plainiffs,  as  admin- 
istrators aforesaid,  as  the  property  of  said  estate;  and  plaint- 
iffs have  ever  since  been,  and  now  are.  the  lawful  owners  and 
holders  of  said  promissory  note.  Fourth.  That  the  defend- 
ant has  not  paid  said  note,  or  any  part  thereof,  or  any  interest 
thereon,  but  that  the  principal  sum  mentioned  in  said  note, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum 
from  the  2d  day  of  January,  1893,  is  now  wholly  due  and 
unpaid,  and  justly  owing  from  defendant  to  plaintiffs,  as 
administrators  aforesaid.  Wherefore  plaintiffs  pray  for  judg- 
ment against  the  defendant  for  the  sum  of  $600,  with  interest 
at  the  rate  of  1(»  per  cent,  per  annum  from  the  2d  day  of  Jan- 
uary, 1893,  together  with  all  costs  of  this  action,  and  for  all 
other  proper  relief. ' '  To  this  complaint  the  following  demurrer 
was  filed:  * 'Comes  now  the  defendant  in  the  above  entitled 
action,  and  demurs  to  the  complaint  therein  on  the  following 
grounds:  First.  The  complaint  does  not  state  facts  suflScient 
to  constitute  a  cause  of  action.  Second.  The  court  hAs  no 
jurisdiction  of  the  subject  of  the  action.  Third.  The  said 
complaint  is  unintelligible  and  uncertain  in  the  following  par- 
ticulars: (1)  It  cannot  be  ascertained  from  said  complaint 
when  or  where  said  George  H.  Godwin  died.  (2)  It  cannot 
be  ascertained  from  said  complaint  when  or  by  what  means 
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said  cause  of  action  accrued  to  plaintiffs,  if  ever."  The 
demurrer  was  overruled,  and,  the'  defendant  declining  to 
answer,  judgment  was  rendered  in  favor  of  plaintiffs  as  prayed 
for.     The  appeal  is  from  the  judgment 

Luce  i&  Zucej  for  Appellant. 

Ilarthuin  Bros,  d;  Stewart^  for  Respondents. 

Buck,  J. — We  have  before  us  in  this  appeal  able  and  elabo- 
rate briefs  on  interesting  questions  of  pleading,  and  have 
given  the  arguments  of  respective  counsel  the  most  careful 
consideration.  Does  the  complaint  state  a  cause  of  action? 
We  think  it  does.  It  is  true  that  the  averments  as  to  the 
legal  capacity  of  plaintiffs  to  sue  are  very  defective.  Properly 
the  pleading  should  have  shown  by  direct  averment  that  God- 
win died  leaving  a  will;  that  a  court  of  this  state  (naming  it) 
duly  made  orders  admitting  said  will  to  probate,  and  issuing 
letters  of  administration  with  the  will  annexed  to  plaintiffs. 
See  1  Estee,  PI.  &  Prac.  §  419.  Section  745,  Code  of  Civil  Pro- 
cedure 1895,  is  as  follows:  <^In  pleading  a  judgment,  or  other 
determination  of  a  court,  ofScer  or  board,  it  is  not  necessary  to 
state  the  facts  conferring  jurisdiction,  but  slich  judgment  or 
determination  may  be  stated  to  have  been  duly  given  or  made. 
If  such  allegation  be  controverted,  the  party  pleading  must 
establish  on  the  trial  the  facts  conferring  jurisdiction.'^ 
Under  the  old  common-law  rule,  in  pleading  an  order  of  an 
inferior  court,  the  jurisdictional  facts  preceding  it  had  to  be  set 
forth.  Section  745,  stipraj  has  changed  the  old  rule,  but  cer- 
tainly was  not  designed  to  countenance  the  careless  omissions 
we  have  mentioned.  We  strenuously  condemn  such  laxity 
in  pleading.  See  Halleck  v.  Mixer^  16  Cal.  574;  Bird  v. 
Cottofiy  57  Mo.  568.  One  of  the  specific  grounds  for  demurrer 
designated  in  section  680  of  our  Code  of  Civil  Procedure  of 
1895  is  ^  'that  the  plaintiff  has  not  the  legal  capacity  to  sue. ' '  Of 
course,  under  said  last-named  section,  a  demurrer  on  this  ground 
lies  only  when  the  legal  incapacity  appears  on  the  face  of  the 
complaint  See  Herbst  Importing  Co,  v.  Hogan^  16  Mont  384, 
Vol.  XIX— 15 
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41  Pac.  135.  But  a  demurrer  on  the  ground  of  want  of  legal 
capacity  is  something  entirely  distinct  from  one  which  raises 
the  objection  that  a  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  When  one  of  these  two  separate 
grounds  is  the  basis  of  a  demurrer,  the  other  cannot  be  con- 
sidered. See  Pom.  Rem.  (2d  Eld.)  §  208;  Fulton  Insurance  to. 
V.  Baldwin,  37  N.  Y.  648;  Phoenix  Bank  y.  Donndl,  40  N.  Y. 
410;  DeboltY.  Carter,  31  Ind.  355;  Cone  Ex,  A  Commissinn 
Co,  V.  Poole,  24  L.  R.  A.  289,  19  S.  E.  203;  Moray.  Le  Roy, 
58Cal.  %',  Phillips  Y.  Goldtree,  74  Cal.  151,  13  Pac.  313,  and 
15  Pac.  451;  Miller  v.  Luco,  80  Cal.  267,  22  Pac.  195;  Hal- 
leek  V.  Mixer,  16  Cal.  574;  and  Bird  v.  Cotton,  57  Mo.  568. 
The  actual  cause  of  action  in  the  complaint  under  review  is 
the  unpaid  promissory  note  executed  by  defendant  to  the  de- 
cedent, Godwin.  The  capacity  in  which  a  plaintiff  sues  is  not 
necessarily  an  essential  element  of  the  cause  of  action  stated 
in  his  complaint.  See  authorities  last  cited.  In  State  v.  Mat- 
son,  38  Mo.  489,  and  Judah  v.  Fredericks,  57  Cal.  389,  which 
are  the  main  precedents  relied  upon  by  appellant,  the  courts 
evidently  proceeded  upon  the  theory  that  the  right  of  the  party 
to  recover  is  an  essential  element  of  the  cause  of  action  he ' 
states.  We  can  readily  understand  that  the  right  to  re- 
cover may  be  regarded  as  an  element  of  the  cause  of  action, 
under  certain  circumstances.  For  example  if  it  appears  on 
the  face  of  the  complaint  that  the  plaintiff  is  in  no  wise  con- 
nected with  the  cause  of  action,  and  has  clearly  no  right  to  re- 
cover on  it,  a  general  demurrer  would  lie.  (See  Berkshire  v. 
Shultz,  25  Ind.  523.)  But  there  is  a  manifest  distinction  be- 
tween a  complaint  which  fails  to  show  any  capacity  to  sue.  or 
any  right  to  recover,  and  one  which  only  defectively  sets  forth 
the  capacity  or  right.  In  the  two  ca^es  relied  upon  by  ap- 
pellant, cited  s%ipra,  we  think  the  courts  overlooked  this  dis- 
tinction. For  in  both  of  these  cases  there  were  allegations 
showing  that  the  plaintiffs  sued  as  executors  of  decedents,  how- 
ever defective  they  may  have  been.  Between  a  right  to  re- 
cover and  the  want  of  legal  capacity  designated  as  a  ground 
for  demurrer  in  section  680,    Code  of  Civil  Procedure  1895» 
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the  difference  may  not,  at  times,  seem  very  clear.  But  if  a 
right  to  recover  is  to  be  regarded  as  an  essential  element  of 
the  cause  of  action  stated,  to  such  an  extent  as  to  include  the 
capacity  to  sue,  then  such  a  doctrine,  carried  out  logically, 
would  completely  nullify  the  specific  statutory  ground  of  de- 
murrer for  want  of  legal  capacity  to  sue.  We  cannot  follow 
any  such  doctrine,  even  if  the  cases  of  State  v.  Matson  and 
Jtuiah  V.  Fredericks^  aupra^  and  others  cited  by  appellant,  do 
follow  and  teach  it.  For  the  purposeb  of  the  general  de- 
murrer to  the  complaint  because  it  fails  to  state  a  cause  of  ac- 
tion, we  must  accept  as  conceded  that  the  plaintiffs  were  the 
administrators  of  Godwin,  that  Godwin  was  dead,  and  that  the 
note  sued  upon  is  in  their  hands  as  administrators  of  his  estate. 
However  defective  the  allegations,  these  facts  are  clearly  in- 
ferable. Under  the  general  rule  that  there  is  no  presumption 
against  the  pleader,  we  cannot  infer  from,  these  averments  that 
Godwin  is  alive,  that  he  left  no  will,  and  that  a  court  qualified 
to  do  so  did  not  duly  issue  letters  of  administration  with  his 
will  annexed  to  plaintiffs.  Appellant  has  cited  the  case  of 
JlarmonY.  Cattle  Co,,  9  Mont.  243,  23  Pac.  470,  and  Weaver 
V.  English,  11  Mont.  84,  27  Pac.  396.  We  do  not  think  these 
cases  apply  in  the  present  appeal.  In  the  former  a  judgment 
of  an  inferior  court  was  relied  upon  as  a  cause  of  action,  and 
the  court  held  that  the  said  judgment  was  not  properly  pleaded 
in  the  complaint.  In  the  latter,  the  judgment  of  the  inferior 
court  was  relied  upon  as  the  gist  of  a  defense,  and  the  court 
held  also  that  it  was  not  properly  pleaded. 

Another  ground  of  demurrer  relied  upon  by  appellant  is 
that  the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
action.  Lack  of  jurisdiction  does  not  appear  on  the  face  of 
the  complaint.  *« 

Again,  appellant  urges  that  the  complaint  is  unintelligible 
and  uncertain,  inasmu^^h  as  it  cannot  be  ascertained  when  or 
where  said  iiodwin  died.  But  appellant  is  not  injured  by  such 
omissions  in  the  complaint.  The  demurrer  was  properly  over- 
ruled in  this  I  especl. 

Again,  appellant  urges  that  the  complaint  is  unintelligible 
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and  uncertain  becaase  it  cannot  be  ascertained  therefrom  when 
or  by  what  means  a  cause  of  action  accrued  to  the  plaintiffs,  if 
it  ever  did  accrue.  The  answer  to  this  ground  of  demurrer  is 
contained  in  the  reasons  we  have  set  forth  in  treating  the  first 
ground,  namely,  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  If  the  defendant  had 
wished  to  test  the  right  or  capacity  of  plaintiffs  to  sue  on  the 
note  to  Godwin,  he  should  have  filed  an  answer.  For  these 
reasons  the  judgment  is  affirmed. 

Ajfirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


SKLOWER,  Respondent,  v.  ABBOTT,  Appellant. 

[Submitted  February  8, 189T.   Decided  February  15, 1807.] 

Judgment — Wlien  a  Lien — Action  to   Quiet   Title — Answer. 

l8t.  Under  Section  107,  Code  Ciyll  Procedure,  Compiled  statutes  1887,  a  Judgment  is  not 
a  lien  upon  tlie  real  estate  of  Judgment  debtor,  until  it  Is  entered  on  the  Judgment 
docket 

2nd.  The  lien  of  an  attachment  upon  real  estate  is  prior  to  the  lien  of  a  Judgment  ob- 
tained prior  thereto,  but  not  docketed  until  after  the  levy  of  the  attachment. 

3rd.— Action  to  Qndei  TiUe—PosaeBsUm  by  PlainUff.— In  an  action  to  quiet  tiUe,  plaintiff 
must  allege  and  prove  possession  of  the  premises. 

Appeal  from  District  Court,  Meagher  Cowaty,  Frank 
Henry,  Judge. 

Action  by  Max  Sklower  against  C.  P.  Abbott  to  quiet  title. 
From  a  judgment  in  favor  of  plaintiff  on  refusal  of  defendant 
to  amend  after  a  demurrer  to  the  answer  was  sustained,  de- 
fendant appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action  to  quiet  title  to  real  estate  situated  in 
Meagher  county.  From  the  complaint  and  answer  on  file, 
the   facts    presented    for    the    court's    consideration   are   as 
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follows:  A  judgment  was  duly  obtained  by  a  creditor 
of  the  original  owner  of  the  land  on  September  28,' 1892, 
but  was  not  docketed  by  the  clerk  of  the  court  until 
October  4,  1892.  Appellant  (defendant  below)  bases  his  title 
upon  this  judgment.  On  October  3,  1892,  respondent  (plaint- 
iff below),  as  a  creditor,  instituted  a  suit  against  the  owner  of 
the  land,  and  caused  an  attachment  to  be  levied  thereon.  The 
complaint  also  alleges  that,  at  the  time  of  the  levy  of  the  at- 
tachment, respondent,  as  well  as  the  members  of  the  firm  of 
attorneys  representing  him  (this  firm  having  also  represented 
the  first  creditor  in  obtaining  judgment  against  the  original 
owner),  was  fully  aware  of  the  existence  of  the  undocketed 
judgment,  and  levied  the  attachment  to  destroy  its  value,  and 
to  cheat  and  defraud  appellant.  The  answer  to  the  complaint 
raised  a  direct  issue  as  to  who  was  in  the  actual  possession  of 
the  premises.  A  demurrer  was  filed  on  the  ground  that  said 
answer  contained  no  defense.  It  was  sustained.  Appellant 
refusing  to  amend,  judgment  was  rendered  in  favor  of  plaint- 
iff.    The  appeal  is  from  the  judgment. 

Smith  cfe  GormZeyj  for  Appellant. 

Max  Waterman^  for  Respondent. 

Buck,  J. — ^The  first  question  to  be  determined  is  whether 
the  judgment  relied  upon  by  appellant  was  a  lien  upon  the 
real  estate  in  controversy  before  it  was  docketed.  The  ques- 
tion must  be  determined  by  the  statute  in  force  at  the  time. 
This  statute  (section  307,  Code  of  Civil  Procedure,  Division  1, 
Compiled  Statutes  1887)  is  as  follows:  < 'Immediately  after 
filing  a  judgment  roll  the  clerk  shall  make  the  proper  entries 
of  the  judgment,  under  appropriate  heads,  in  the  docket  kept 
by  him;  and  from  the  time  the  judgment  is  docketed  it  shall 
become  a  lien  upon  the  real  estate  of  the  judgment  debtor, 
not  exempt  from  execution,  in  the  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward  acquire,  until  said  lien 
expires.  The  lien  shall  continue  for  six  years,  unless  the 
judgment  be  previously  satisfied."  Under  said  section,  it  is 
manifest  that  this  judgment  did  not  become  a  lien  upon  the 
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real  estate  until  after  the  creation  of  the  attachment  lien  of 
respondent.  The  language  of  said  section  307  admits  of  no 
other  construction,  but,  as  fortifying  it,  certain  language  in 
the  case  of  Creighton  v.  Hershfield^  2  Mont.,  on  page  390,  is 
worthy  of  citation.  In  that  case  the  supreme  court  of.  Mon- 
tana, by  Mr.  Justice  Knowles,  in  referring  to  a  statute 
(§  295,  Codified  Statutes  1871-72;  §  368,  Code  of  Civil 
Procedure;  Division  1,  Compiled  Statutes  1887)  requiring  a 
deficiency  judgment  in  a  mortgage  foreclosure  to  be  docketed 
in  order  to  constitute  it  a  lien  on  real  estate,  said  in  substance: 
<'The  object  of  having  a  clerk  docket  a  judgment  for  a  defi- 
ciency is  that  the  said  judgment  may  become  a  lien  on  real 
estate,  and  is  also  to  apprise  purchasers  of  such  estate  of  the 
amount  of  the  lien  thereon."  If  appellant  was  damaged  by 
any  act  of  the  clerk  of  the  court  in  failing  to  docket  the  judg- 
ment, or  by  any  negligence  or  deceit  practiced  by  the  attor- 
neys in  reference  to  such  docketing,  he  should  seek  redress 
from  them.  The  allegations  of  the  answer  in  this  respect  are 
wholly  insufficient  to  warrant  any  redress  as  to  respondent. 
If  he  was  not  a  party  to  any  fraud  or  conspiracy  entered  into 
for  the  purpose  of  delaying  the  docketing  of  the  judgment, — 
if  there  was  any  such  fraud  or  conspiracy, — he  had  a  perfect 
right  to  have  his  attachment  levied  before  any  such  docketing. 
In  one  respect,  however,  the  lower  court  committed  error. 
The  possession  of  respondent  at  the  time  of  bringing  the  suit 
was  directly  at  issue.  If  he  was  not  in  possession  at  such 
time,  his  title  should  be  determined  in  an  action  of  ejectment, 
and,  in  order  to  maintain  this  action  to  quiet  title,  he  must  not 
only  allege,  but  prove,  possession  on  his  part.  (See  Wolver- 
ton  V.  NichoU^  6  Mont.  89,  2  Pac.  308;  MiUigcm  v.  Savery^ 
6  Mont.  129,  9  Pac.  894.)  For  the  last  reason  only  the  judg- 
ment of  the  lower  court  must  be  reversed.  The  cause  is  re- 
manded, with  directions  to  the  lower  court  to  overrule  the  de- 
murrer and  hear  testimony  on  the  question  of  possession. 

Reversed. 
Pembebton,  C.  J.,  and  Hunt,  J.,  concur. 
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REARDON,  Appellant,  v.  PATTERSON  et  al., 
Respondents. 

[Submitted  January  25, 1897.    Decided  February  15, 1897.] 

Pledgee — Sale  hy — Action  for  Conversion  of  Collateral — 
When  can  he  Brought — New  Trial — Evidence — Immaterial 
Error, 

a  pledgee  of  persoaal  property  who  holds  it  as  a  security  for  the  performance  of  a  con- 
tract by  the  pledgor  and  who  sells  it  for  its  full  value  without  notice  to  him,  and  ap- 
plies it  in  payment  of  the  damages  ascertained  to  be  due  for  such  non-performance, 
is  not  liable  to  the  pledgor  for  ihe  full  yalue  of  the  pledge. 

Same.— Before  the  pledgor  can  sue  for  the  conversion,  he  must  show  that  he  was  en- 
titled to  the  possessioxh,  either  by  proving  performance  of  the  contract  for  which  it 
was  pledged  as  security  or  payment  of  the  damages  for  non-performance. 

Nbw  Tbiai..— Where  the  evidence  is  conflicting,  the  findings  of  facts  by  the  court  wlU 
not  be  disturbed  by  the  appellate  court. 

EviDsxcB.— A  witness  for  plaintifF  testified  that  one  of  defendant's  witnesses  said  to 
him  "do  you  want  to  make  three  dollars;  there  is  a  subpoena,  and  there  is  three  dol- 
lars in  it;  go  and  see  Murray's  (defendant's) lawyer,  and  get  subpoenaed  and  there  Is 
three  dollars  In  it."  Held,  that  the  testimony  was  immaterial  i^id  was  properly 
stricken  out. 

Samk.— Jmtna/erfal  error.— Where  the  testhnony  of  a  witness  is  stricken  out,  and  then 
is  subsequently  admitted,  the  error,  if  any,  in  striking  out  the  testimony  is  immar 
terial. 

Appeal  from  District  Courts  Silver  Bow  County.  J.  J. 
McMatton,  Judge. 

Action  by  Timothy  Reardon  against  H.  M.  Patterson  and 
T.  J.  Murray  for  the  conversion  of  a  school  warrant  Judg- 
ment for  defendants,  and  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  was  for  the  recovery  of  a  school  warrant  origi- 
nally issued  to  appellant  (plaintiff  below).  The  judgment  in 
it  was  rendered  before  the  Codes  of  1895  went  into  effect. 
The  complaint  alleges  a  conversion  of  the  warrant  by  defend- 
ants. The  answer  denies  any  conversion,  and  sets  forth 
affirmatively  that  in  July,  1893,  the  plaintiff,  Reardon,  and 
Ms  partner,  entered  into  a  contract  with  the  defendant  Murray, 
to  plaster    the  interior  of  a  building  belonging  to  Murray, 
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ander  the  supervision  of  the  defendant  Patterson,  who  was  an 
architect  in  charge  of  the  work;  that  the  said  warrant  was 
delivered  to  the  said  Patterson,  to  be  held  by  him  for  Murray 
in  lieu  of  a  bond  required  of  Reardon  and  his  partner,  under 
the  terms  of  said  contract;  that  Reardon  and  his  partner  failed 
to  perform  their  covenants  in  said  contract,  to  the  damage  of 
defendant  Murray  in  the  sum  of  $960;  and  that  thereupon 
Murray  sold  the  warrant  for  its  value,  alleged  in  the  complaint 
to  be  $4Sd.  30,  and  applied  the  proceeds  on  the  damages  he  had 
sustained.  The  replication  denies  the  delivery  of  the  warrant 
for  the  purpose  alleged,  denies  that  it  was  deposited  with 
Patterson  in  lieu  of  a  bond,  and  denies  any  breach  of  contract 
on  the  part  of  Reardon  and  his  partner,  and  sets  forth  that,  at 
the  time  Patterson  turned  over  the  warrant  to  Murray,  it  was 
in  Patterson  ^s  possession  only  as  a  bond  and  guaranty  for  the 
performance  of  a  contract  for  plastering  in  the  Lynch  building 
which  Reardon  and  his  partner  had  with  the  firm  of  White  & 
Demars.  It  also  sets  forth  that  Murray  is  still  indebted  to 
Reardon  and  his  partner  for  plastering,  under  the  terms  of  the 
Murray  contract,  in  the  sum  of  $276. 33,  and  that  a  suit  on  a 
lien  filed  by  them  on  Murray's  building  is  still  pending  in 
court.  The  evidence  shows  that,  at  the  time  the  Murray  con- 
tract was  entered  into,  this  warrant  was  in  the  possession  of 
Patterson,  to  secure  the  performance  of  the  White  &  Demars 
contract.  Reardon  testifies  :  ''Along  about  the  1st  of  July, 
we  entered  into  a  contract  with  Murray  to  plaster  his  building. 
The  question  of  a  bond  came  up,  and  I  said  to  Patterson:-  'Of 
course,  we  will  be  through  with  the  Lynch  job  long  before  the 
Murray  job  will  be  started,  and  that  warrant  can  go  as  a  bond 
on  the  Murray  job. '  Patterson  Said  that  was  all  right.  * 
*  *  There  was  a  delay,  and  we  got  through  with  the  Mur- 
ray job  long  before  the  Lynch  job,  probably  a  month  or  more 
after  thaf  The  testimony  of  Reardon's  partner  is  substan- 
tially the  same  as  Reardon' s  in  respect  to  this  agreement  as  to 
the  warrant.  Patterson's  testimony  is  to  the  same  effect. 
The  evidence  also  shows  that  Reardon  and  his  partner  had  had 
a  settlement  with  White  &  Demars  prior  to  the  disposal  of  the 
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warrant  by  Murray,  and  that  White  &  Demars  make  no  claim 
to  the  warrant.  The  evidence  as  to  whether  or  not  Reardon 
and  his  partner  complied  with  the  terms  of  their  contract  for 
plastering  the  Murray  building  is  conflicting.  The  court 
found  for  the  respondents  (defendants  below).  This  appeal  is 
simply  from  the  order  of  the  court  denying  appellant's  mo- 
tion for  a  new  trial. 

John  W.   Cotter^  for  Appellant. 
Corbett  cfe  WellcoTne^  for  Respondents. 

Buck,  J. — The  main  specifications  of  error  are  that  the  evi- 
dence is  insujQicient  to  justify  the  trial  court  in  finding  that 
there  was  a  breach  of  contract  on  the  part  of  Reardon  and  his 
partner,  and  that  it  is  also  insufficient,  to  justify  any  finding 
that  the  school  warrant  was  deposited  with  Patterson  as  a 
guaranty  for  the  performance  of  the  Murray  contract.  The 
evidence  as  to  the  breach  of  contract  was  conflicting,  and, 
under  the  well-known  rule  applicable,  we  cannot  disturb  this 
finding.  Nor  was  the  evidence  insufficient  to  justify  the  find- 
ing that  there  was  a  pledge  of  the  warrant.  Upon  that  por- 
tion of  Reardon' s  testimony  (quoted  in  the  statement)  alone, 
the  lower  court  had  a  right  to  decide  that  the  warrant  was  de- 
livered in  place  of  the  bond  required  by  the  contract.  It  ap- 
pears clearly  enough  that  Patterson  held  the  warrant  primarily 
to  secure  the  performance  of  the  White  &  Demars  contract. 
There  is  no  conflict,  however,  between  White  &  Demars  and 
responaents  in  respect  to  it.  All  right  of  White  &  Demars 
being  eliminated,  Murray's  right  alone  to  the  warrant  is  for 
our  consideration. 

But  appellant  insists  that,  even  upon  the  assumption  that 
Murray  had  a  right  to  hold  the  warrant,  he  could  not  dispose 
of  it  without  notice  of  sale  or  a  demand  for  its  redemption. 
Murray  sold  it  for  its  full  value, — $483.30, — and  has  credited 
appellant  in  that  sum  upon  the  damages  (in  excess  of  it)  which 
the  trial  court  found  he  had  sustained  by  reason  of  the  breach 
of  the  contract  on  the  part  of  Reardon  and  his  partner.     By 
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disposing  of  the  warrant  without  giving  Beardon  an  oppor- 
tunity to  redeem  it,  or  any  notice  of  sale,  Murray  was  guilty 
of  a  conversion  without  doubt,  and  iiis  liability  for  such  a 
conversion  doubtless  would  be  the  value  of  the  warrant  at  the 
time  of  the  conversion,  with  legal  interest  from  that  date. 
(See  Bnmell  v.  Cook,  13  Mont  497,  34  Pac.  1015;  Oay  v. 
2Ioss,  34  Cal.  lU;  jRobinson  y.  JTurlei/y  11  la.  410.)  Still, 
do  the  rules  of  law  as  to  a  notice  and  demand  invoked  by  ap- 
pellant avail  him  under  the  facts  of  this  case  ?  He  has  re- 
ceived the  benefit  of  what  he  might  recover  even  if  he  could 
maintain  his  present  action.  Murray  has  credited  him  with  the 
full  value  of  the  warrant.  The  reason  for  these  rules  as  to 
notice  and  opportunity  for  redemption  are  not  applicable. 
These  rules  are  intended  to  protect  the  pledgor  from  a  sacrifice 
of  a  pledge.  By  mere  conversion  of  a  pledge,  a  pledgee  does 
not  necessarily  annul  the  contract  upon  which  it  rests.  (See 
Jones  on  Pledges,  §  420.)  A  conversion  by  a  pledgee  does 
not  per  se  absolve  the  pledgor  from  the  payment  of  the  debt 
he  has  secured.  As  a  rule,  before  a  pledgor  can  recover  the 
property  pledged,  or  its  value,  in  an  action  for  conversion,  he 
must  establish  a  right  of  possession.  Without  right  of  pos- 
session such  a  suit  is  not  maintainable.  (See  Zme&enheimer  v. 
Bachj  Cory  <&  Co.  (decided  at  this  term)  19  Mont.  177,  47 
Pac.  803.)  And  the  right  to  the  possession  of  the  property 
which  he  has  pledged  follows  from  the  extinguishment  of  the 
debt  secured,  or  a  suflGicient  tender  of  payment  of  such  debt. 
A  tender  of  what  was  due  Murray  was  essential  for  the  estab- 
libhment  of  the  right  of  plaintiff  to  recover  in  this  action. 
{Robinson  v.  Hv/rley^  79  Am.  Dec.  497,  and  note  on  page 
506;  Hancock  v.  Insurance  Co.^  114  Mass.  155;  Jones  on 
Pledges,  §  748.) 

There  are  two  more  specifications  of  error  to  be  disposed  of. 
A  witness  for  plaintiff,  in  reply  to  a  question,  testified  as  fol- 
lows in  reference  to  a  conversation  he  had  had  with  a  witness 
for  defendants:  <<The  conversation  was,  he  called  me  across 
the  street,  and  said,  <Hello,  Bill,  do  you  want  to  make  three 
dollars?'     I  said,  <How,  Jack?'  and  he  said,  <Well   there  is 
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a  subpoena;  go  and  see  Murray's  lawyer,  and  get  subpoenaed, 
and  there  is  three  dollars  in  it. " '  The  trial  court,  on  tbe 
ground  that  this  answer  was  immaterial,  struck  it  out.  The 
ruling  was  correct. 

Another  witness  for  plaintiff,  in  answer  to  a  question  as  to 
a  conversation  he  had  with  a  witness  for  defendants,  testified 
as  follows:  <<I  had  a  conversation  with  John  Gill  within  the 
last  two  weeks,  on  Main  street.  He  came  to  me,  and  said,  in 
in  the  presence  of  Mr.  Gallagher,  *You  want  to  subpoena  me 
for  a  witness  there. '  I  said  to  Mr.  Gill,  'I  have  not  got  any- 
thing to  do  with  the  case. '  He  said,  ^ Well,  I  will  see  Tim 
(Bear don).  He  don't  have  very  much  to  say  to  me,  and  I 
don't  like  to  ask  him.'  I  said,  <I  have  not  got  anything  to 
do  with  it,  but  I  can  tell  him  what  you  say. '  He  said,  'I  will 
make  a  first-class  witness  for  you.  I  know  that  Murray  has 
had  miners  working  around  there,  picking  up  big  planks,  and 
dropping  them  on  the  floors.'  "  This  answer  was  also  stricken 
out,  on  the  ground  that  it  was  immaterial.  This  last  ruling 
may  have  been  erroneous,  but  soon  afterwards  the  same  wit- 
ness was  allowed  to  testify  to  substantially  what  was  contained 
in  the  answer  excluded.  The  error,  if  any{  was  cured.  The 
order  denying  a  motion  for  a  new  trial  is  af^rmed. 

'^       Affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur.     , 


* 
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SANDERSON,     Respondent,      v.      BILLINGS     WATER 
POWER  CO.,  Appellant. 

[Submitted  February  17. 1897.    Decided  February  2S,  1897.] 

Practice  on  Appeal — Ambiguity  of  Complaint — Instructions, 

Where  no  demurrer  to  the  oomplaint  was  filed,  or  where  defendant  answered  after  de- 
murrer was  overruled,  a  Judgment  will  not  be  reversed  because  the  compUUnc  was 
ambiguous. 

Under  the  former  practice.  Instructions  were  not  a  part  of  the  Judgment  roll,  and  ooold 
not  be  considered  on  an  appeal  from  the  Judgment  roll  unless  included  In  a  bill  of  ex- 
ceptions. 

Appeal  from  District  Courts  YeUovystone  County.  Oeorge 
R,  Milhumy  Judge. 

Action  by  Charles  Sanderson  against  the  Billings  Water 
Power  Company  for  personal  injuries.  Judgment  for  plaint- 
iff, and  defendant  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action,  brought  by  respondent  (plaintiff  below) 
against  appellant  (defendant  below)  for  personal  injuries.  The 
pleadings  were  a  complaint,  answer  and  replication.  A  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff  for  $2,500 
damages.  An  appeal  was  taken  from  an  order  denying  a  mo- 
tion for  a  new  trial  and  the  judgment.  After  the  transcript 
was  filed  in  this  court,  the  respondent  made  a  motion  to  strike 
out  the  statement  on  motion  for  a  new  trial  therein,  for  the 
reason  that  the  same  was  not  prepared  or  served  within  the 
time  required  by  law.  This  motion  was  granted,  and  the  ap- 
peal from  the  order  denying  the  motion  for  a  new  trial  was  at 
the  same  time  dismissed.  The  present  status  of  the  case  in 
this  court  is  an  appeal  from  the  judgment  alone.  The  com- 
plaint in  the  action  is  as  follows  :  <<That  during  all  of  the 
times  hereinafter  mentioned  the  defendant  was,  and  still  is,  a 
corporation  organized  under  the  laws  of  the  state  of  Montana. 
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That  the  defendant,  on  the  2l8t  day  of  June,  1894,  by  its 
agents  and  servants,  wrongfully,  carelessly  and  negligently 
excavated  a  deep  and  dangerous  excavation  and  trench  in  and 
across  the  public  street,  road,  and  highway  known  as  '  Twenty - 
Seventh  Street  North, '  between  First  avenue  north  and  Sec- 
ond avenue  north,  in  the  city  of  Billings,  Yellowstone  county, 
state  of  Montana,  and  said  defendant,  by  its  agents  and  serv- 
ants, wrongfully,  negligently  and  carelessly,  thus  obstructing 
said  highway,  negligently  left  a  large  pile  of  earth  in  said 
road,  street  and  highway,  and  negligently  suffered  said  pile  of 
earth  dug  from  said  excavatioa  and  trench  to  remain  therein 
and  thereon,  obstructing  said  highway  during  the  night  time 
of  said  day ;  and  to  remain  therein  and  thereon  openly  ex- 
posed, and  without  any  protection,  fence,  light,  signal,  or  any- 
thing else  to  indicate  danger,  or  give  notice  to  travelers  or 
passers  along  said  highway  against  accidents.  That  by  reason 
of  said  negligence,  carelessness,  and  improper  conduct  of  the 
defendant  by  its  said  agents  and  servants,  in  the  night  time  of 
the  said  day,  while  the  plaintiff  was  lawfully  traveling  on  said 
highway  and  street,  the  two-wheeled  cart  of  the  plaintiff 
therein  being  then  and  there  driven  by  plaintiff  with  one  horse 
drawing  the  same,  then  passing  through  said  street  and  along 
and  over  said  road,  street  and  highway,  the  plaintiff  being 
then  and  there  wholly  unaware  of  danger,  was,  without  fault 
or  negligence  on  plaintiff's,  part,  accidentally  driven  against 
the  said  pile  of  earth,  and  was  thereby  overturned,  whereof 
the  plaintiff  received  great  bodily  injury.  That  one  of  his 
ankles  was  dislocated  and  badly  sprained,  and  he  is,  as  he  is 
informed  and  believes,  permanently  injured.  Plaintiff  was 
made  sick,,  sore  and  lame,  was  put  to  great  pain,  and  was  and 
is  still  prevented  from  going  on  with  his  occupation  and  busi- 
ness of  farming;  to  his  damage  in  the  sum  of  five  thousand 
dollars.  Wherefore  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  five  thousand  dollars  and  costs  of 
this  action." 

0.  F.  Goddardy  for  Appellant. 

Gi^  S.  Ixme^  for  Respondent. 
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Buck,  J. — Appellant  insists  that  the  complaint  in  this  ac- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  hence  does  not  support  the  judgment.  His  counsel 
suggests  in  support  of  this  only  ambiguities  and  uncertainties 
in  the  averments  of  the  pleading.  The  record  fails  to  disclose 
that  a  demurrer  was  interposed  to  the  complaint  on  any 
ground  whatsoever,  and  by  answering  appellant  has  waived 
the  right  to  object  to  any  such  defects,  if  they  exist.  The 
complaint,  in  our  opinion,  states  a  cause  of  action. 

We  are  also  asked  to  examine  certain  instructions  given  by 
the  lower  court,  which  counsel  for  appellant  claims  are  'in- 
consistent with,  not  justified  by,  and  unsupported  by  the 
pleadings."  At  the  time  the  judgment  roll  in  this  case  was 
made  up,  which  was  before  the  codes  of  1895  went  into  eflfect, 
the  instructions  in  a  case  were  not  a  part  of  the  judgment  roll, 
unless  included  in  a  bill  of  exceptions.  See  Kleinschmiat  v. 
McDermott,  12  Mont.  315,  30  Pac.  393,  and  especially  the 
concurring  opinion  written  by  Mr.  Justice  De  Witt.  (Mu- 
scnila  Electric  Light  Co.  v.  Morgan^  13  Mont.  394,  34  Pac. 
488,  and  State  v.  Black,  15  Mont.  143,  38  Pac.  674.)  The 
instructions  in  this  case  were  never  included  in  any  bill  of  ex- 
ceptions, and  thereby  made  a  part  of  the  judgment  roll.  It  is 
true  they  were  set  forth  in  the  statement  on  motion  for  a  new 
trial  originally  in  the  record,  but  they  were  there  merely  as  a 
part  of  said  statement.  When  this  court  struck  out  that  sta  e- 
ment,  it  also  struck  out  of  the  record  the  instructions  in  the 
case,  and  therefore  they  are  not  before  us  for  any  considera- 
tion whatsoever.     The  judgment  is  affirmed. 

Affirmtd. 

Pemberton,  C.  J.,  and  Hunt,  J.,   concur. 


p 
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STATE  EX  BEL.  YOUNG,  Appellant,  v.     YATES, 
Respondent. 

[Submitted  February  16, 1897.    Decided  February  28, 1897.] 

Cities —  Confirmation  of  Officera — Right  of  Mayor  to  Vote  on  a 
Tie, 

CoxriBMATiON.— The  laws  of  Montana  provide  that  "The  corporate  authority  of  cities 
shall  be  vested  Id  a  mayor  and  In  a  board  of  aldermen  to  be  denominated  the  cliy, 
council,  and  in  such  other  officers  as  are  herein  mentioned  or  authorized  to  be  elected 
or  appointed  by  the  city  council  or  mayor."  (Compiled  Statutes  1887.  Division  6,  G.  22, 
Laws  1893.  page  180).  Also,  that  in  case  of  a  tie  in  any  vole  or  proceedhig  of  the  city 
oouiicil,  the  mayor  shall  have  the  casting  vote  (I^aws  1898,  p;  ges  12G-127);  also,  that 
"it  shall  require  a  majority  vo  e  of  all  the  members  constituting  the  council  to  con- 
firm city  officers."  Hdd,  chat  the  mayor  is  a  constituent  part  of  the  council,  and 
that,  where  there  is  a  lie  vote  of  ihe  aldermen  on  the  confirmation  of  an  officer,  lie 
hHS  the  right  to  vote  for  confirmation. 

Same.— The  city  council  was  composed  of  the  mayor  and  eight  aldermen;  all  were  pres- 
ent when  the  roll  was  callea  for  confirmation;  four  aldermen  voted  In  favor  of  con- 
firming, the  others  dl<l  not  vote  and  the  mayor  ihen  voted  for  confirmation.  Jre;7d,that 
ihe  officer  was  legahy  confirmed. 

Appeal'  from  District  Courts  Cascade  County.  C,  H,  Ben- 
ton  Judge. 

Proceeding  on  the  relation  of  David  H.  Young  against  Sol. 
Yates  to  determine  the  right  to  a  city  office.  Judgment  for 
defendant,  from  which,  and  from  an  order  denying  a  new  trial, 
relator  appeals.  *  Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  was  brought  by  relator,  Young,  appellant  here, 
to  try  the  right  of  the  defendant,  Yates,  to  the  office  of  city 
jailer  of  the  city  of  Great  Falls.  The  material  and  undisputed 
facts  developed  the  following  conditions  :  On  June  24,  1896, 
at  a  regular  meeting  of  the  city  council  of  Great  Falls,  the 
mayor  nominated  the  relator.  Young,  as  city  jailer.  All  the 
aldermen,  eight  in  number,  were  present  at  the  meeting,  and 
the  mayor  presided.  Upon  a  vote  for  confirmation  the  c  erk 
called  tie  roll.      Four  aldermen  voted  **yea,"  and  the  other 
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four,  though  present,  remained  silent.  The  mayor  voted 
^'yea,"  and  thus  sought  to  confirm  the  relator.  Thereafter 
the  relator  duly  qualified  as  jailer,  and  demanded  the  keys  and 
papers  of  the  defendant.  Upon  a  refusal  to  surrender,  this 
action  was  brought.  The  district  court  adjudged  that  relator 
was  not  legally  confirmed.  From  this  judgment,  and  an  order 
denying  a  new  trial,  relator  appeals. 

Largeni  cfe  Huntoon^  Ransom  Cooper  and  Douglas  Martin, 
for  Appellant. 

A  provision  in  a  charter  or  law  that  <<the  mayor  and  alder- 
men when  assembled  together  shall  constitute  the  council,^' 
makes  the  mayor  a  member  of  the  council.  {People  v.  Har- 
shaw,  60  Mich.  200;  citing  also  §  385,  Chapter  22,  Fifth  Di- 
vision of  the  Compiled  Statutes,  1887,  and  §  347  /rf.,  as 
amended  on  page  123,  Laws  of  1893;  §§  324,  326,  367,  Com- 
piled Statutes,  Fifth  Division;  Carroll  v.  FaW,  35  Kan.  36, 
Id.,  10  Pac.  1;  Rmhville  Gas  Co,  v.  City  of  Rvshmile^  6  L. 
K.  A.  315;  Rexy,  Foxcroft,  2  Burr  1017;  1  Wm.  Bl.  229; 
^Vamock  v.  City  of  Lajayette^  4  L.  Ann.  419.) 

Leslie  dk  Downing ^  for  Bespondent. 

Citing  statute  above  cited,  and  State  ex  rel.  v.    Gray^   23 
Neb.  577,  36  N.  W.  577. 

Hunt,  J. — This  case  has  been  argued  and  briefed  by  both 
sides  upon  the  single  question  of  whether  the  relator  was  con- 
firmed or  not.  And  it  is  this  question  alone  we  shall  decide. 
All  the  eight  aldermen  of  the  city  were  at  the  meeting  of  the 
city  council  on  June  24,  1895.  The  mayor  was  also  present. 
The  council  lawfully  met.  (Compiled  statutes  1887,  Fifth 
Division,  C.  22,  §  346.)  In  case  of  a  tie  in  any  vote  or  pro- 
ceeding of  the  city  council,  the  mayor  had  a  casting  vote;  not 
otherwise.  (Laws  of  Mont.,  3d  Sess.,  page  126,  §  367.) 
The  mayor  is  declared  by  the  law  to  b^  the  chief  executive 
officer  of  the  city,  and,  in  addition  to  other  duties  imposed 
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upon  him,  he  is  required  to  preside  at  all  meetings  of  the  city 
council.     This  duty  the  mayor   was  duly  performing  at  the 
meeting. when  relator's  name  was  submitted  to  the  council  for 
confirmation.     The  mayor   and  board  of  aldermen  together 
constituted  the  city  council,  in  whom,    by  law,  was  expressly 
vested  the  corporate  authority  of  the  city.      "The  corporate 
authority  of    cities  shall   be  vested  in  a   mayor    and    in    a 
board  of  aldermen,  to  be  denominated  the  city  council,  and  in 
such  other  officers  as  are  herein  mentioned  or  authorized  to  be 
elected  or  appointed  by  the  city  council."     (Compiled  Stat- 
utes 1887,  Fifth  Division,  C.   22,    §  386;  Laws  of  Montana 
1893,  page  130. )     Here  is  a  plain  statute  declaring  the  mayor 
a  part  of  the  city  council,  with  enumerated  duties  elsewhere 
defined,  one  of  which  is  to  preside  over  meetings  of  the  coun- 
cil of  which  he  forms  a  part.     Considering  the  statutory  ])ro- 
vision^  cited  and  others  governing  city  authorities  together, 
we  cannot  assent  to  the  proposition  that  the  city  council  is 
composed  exclusively  of  the  aldermen,  and  that  they  may  ig- 
nore the  mayor  or  deprive  him  of  his  right  to  preside,   sit  or 
vote  therein  in  a  case  of  a  tie.     The  relations  of  the  mayor 
towards  the  body  of  the  council,   the   board  of  aldermen,  are 
controlled  by  law.     He  has  certain  duties,  rights  and  powers 
granted  to  him  of  an  executive  nature,    yet  he  presides  over 
and  is  a  constituent  part  of  the  whole  council  exercising  its 
legislative  powers,  but  withal  he  has  no  right  to  vote  except 
where  the  body  over  which  he  presides,  the  board  of  alder- 
men, tie  in  a  vote  or  proceeding.     {People  v.    Harshaw    60 
Mich.  200,  26  N.  W.  879.)     A  nomination  to  an  office  which 
requires  confirmation  by  the  members  of  the  council,  before 
becoming  effective,  necessarily  demands  a  vote  of  the  members 
constituting  the  city  council  who  can  vote.     But,  inasmuch  as 
the  mayor  cannot  vote  unless  there  is  a  tie,  the  right  to  vote 
is  necessarily  restricted  to  the  aldermen  until  that  condition 
arises,  when,  by  reason  of  a  tie  vote,  the  mayor  may  exercise 
his  power,  and  confirm  or  reject. 

We  find  no  restriction  in  the  law  applicable  to  the  matter  of 
confirming  officers.     The  provision  (Laws   1893,    §   347)   re- 
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qairing  a  majority  vote  of  all  the  members  constitating  the 
council  to  confirm  city  officers,  does  not  expressly  or  by  im- 
plication restrict  the  may  or  ^s  right  to  vote  when  the  aldermen, 
who  alone  can  vote  ordinarily,  are  equally  divided.  But  if, 
in  voting,  a  tie  arises,  the  mayor  may  give  the  casting  vote, 
for  an  instance  is  then  presented  where  he  may  exercise  his 
power  to  do  so,  and  thus  determine  the  question  before  the 
council.  Upon  some  matters — notably  passing  an  ordinance 
over  the  mayor's  veto — the  law  has  required  a  vote  of  two- 
thirds  of  the  whole  number  of  councilmen  elected.  In  such  a 
contingency  the  statutes  have  intentionally  excluded  the  mayor 
from  voting;  and  if  the  legislature  had  intended  to  deny  him 
the  right  to  vote  where  a  tie  arises  upon  a  confirmation,  the 
purpose  of  the  legislature  would  have  been  easily  expressed  by 
similar  language  requiring  for  confirmation  a  vote  of  a  ma- 
jority of  the  whole  number  of  councilmen  elected.  Biit  it  has 
not  so  provided,  and  by  the  manifest  difference  in  the  statutes 
in  respect  to  the  votes  upon  ordinances  passed  over  the  veto  of 
the  mayor  and  those  respecting  appointments,  we  are  con- 
firmed in  the  belief  that  the  legislature  purposely  did  not  mean 
to  exclude  the  mayor  from  casting  his  vote  in  case  of  a  tie  in 
a  confirmation  as  well  as  in  cases  of  a  tie  in  other  matters. 
{Carroll  v.  Wall,  35  Kan.  36,  10  Pac.  1.)  The  case  of  State 
V.  Gray,  23  Neb.  365,  36  N.  W.  577,  relied  on  by  respond- 
ents was  decided  upon  an  ordinance  which  expressly  required 
a  concurrence  of  a  majority  of  all  members  elected.  It,  there- 
fore, is  inapplicable  to  this  case. 

In  the  foregoing  reasoning  we  have  proceeded  in  part  upon 
the  hypothesis  that  the  four  aldermen  who  remained  silent 
when  their  names  were  called  to  vote  upon  the  question  of 
confirmation  were  not  only  properly  counted  as  present,  but 
were  also  correctly  regarded  as  voting  in  the  negative,  and  so 
made  a  tie.  Certainly  the  respondent  cannot  contend  for  any 
better  position  than  is  granted  him  by  this  assumption.  It  is 
an  exploded  notion  that  a  member  of  a  legislative  body  such  as 
a  city  council  can  be  present  at  a  meeting,  thus  helping  to 
make  a  quorum  of  the  body,  yet  defeat  the  progress  of  legis- 
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lation  by  refusing  to  vote  when  the  roll  is  called.  Experience 
has  demonstrated  that  it  is  unreasonable  to  permit  the  physical 
to  be  disunited  from  the  official  being  under  such  circum- 
stances. Such  a  practice  oftentimes  might  give  to  one  member, 
and  frequently /to  an  attending  minority,  an  opportunity  to 
accomplish  by  silence  what  could  not  be  done  by  speech,  and 
often  render  presence,  though  inactive,  more  powerful  than 
entire  absence.  The  courts,  as  well  as  law  writers  and  parlia- 
mentarians generally,  have  adopted  the  more  rational  rule  that 
if  a  member  of  such  a  body  join  in  making  a  quorum,  and  sit, 
his  duty  is  to  vote  (unless  excused  for  cause),  and  he  will  be 
counted  as  present  whether  or  not  he  refuses  to  answer  to  the 
roll  call.  <'What  the  propriety  of  giving  to  a  refusal  to  vote 
more  potency  than  to  a  vote  cast, — of  allowing  a  gain  from 
violation  of  duty,  in  making  the  refusing  to  vote  of  more  effect 
in  govemins:  the  action  of  the  body  of  which  one  is  a  member 
than  voting?"  {Launtz  v.  People,  113  111.  144.)  Thus  far 
the  recent  authorities  are  pretty  well  agreed.  (Horr  &  B. 
on  Mun.  Ord.  §  43;  Beach  on  Pub.  Corp.,  §  289;  Tied,  on 
Mun.  Corp.,  §  99.)  The  Supreme  Court  of  the  United  States, 
in  the  late  case  of  United  States  v.  Bailing  144  U.  S.  1,  12 
Sup.  Ct.  507,  have  also  decided  that  when  a  majority  of  the 
house  of  representatives  are  present  the  bouse  is  in  a  position 
to  do  business.  "  Its  capacity,"  say  the  court,  <*  to  transact 
business  is  then  established,  created  by  the  mere  presence  of 
a  majority,  and  does  not  depend  upon  the  disposition  or  as- 
sent or  action  of  any  single  member  or  fraction  of  the  ma- 
jority present.  All  that  the  constitution  requires  is  the  pres- 
ence of  a  majority,  and,  when  that  majority  are  present,  the 
power  of  the  house  arises."  There  is  some  divergence,  how- 
ever, among  the  cases  upon  how  to  exactly  construe  the  action 
of  such  a  present  member  who  refuses  to  vote.  It  was  ap- 
parently held  in  the  case  of  Launtz  v.  People^  supra  (decided 
in  1885),  under  a  city  charter  which  gave  the  mayor  a  right  to 
vote  only  in  a  case  of  a  tie,  that  if  four  out  of  the  eight  coun- 
cilmen  voted  in  the  affirmative,  and  the  other  four,  though 
present,  refused  to  vote  either  way,  the  mayor   might  treat 
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those  not  voting  as  opposed  to  those  who  had  voted,  and  de- 
cide the  matter  by  voting  in  the  affirmative.  But  in  the  later 
case  of  HusAville  Gas  Co.  v.  City  of  Ruahville  (Ind.  Sup. )  23 
N.  E.  72,  a  somewhat  different  view  was  expressed,  the  court 
holding,  after  a  review  of  cases,  that  the  law  is  that  the  mem- 
bers present  and  not  voting  assented  to  the  adoption  of  the 
matter  then  before  the  council.  There  are  in  some  states 
some  distinctions  recognized  between  nominations  for  office  and 
business  proceedings,  but  it  would  seem  that  the  statutes  of 
this  state  do  not  make  any  such  discriminations.  We  are  in- 
clined to  the  opinion  that  the  proper  rule  is  that  those  who  re- 
main silent  shall  be  deemed  to  assent  to  the  act  of  those  who 
do  vote.  (Ang.  &  A.  on  Corp.,  §  127;  State  v.  Green^  37 
Ohio  St.  227;  Willc.  on  Corp.,  §  546;  County  of  Cass  y. 
Johnston^  96  U.  S.  360.)  This  view  accords  with  the  tenor  of 
the  decision  of  the  United  States  Supreme  Court  cited  above, 
and  is  laid  down  by  the  authorities  relied  upon  in  their  opin- 
ion. If  this  be  correct,  then  it  would  seem  the  relator  in  this 
case  was  confirmed  by  the  virtual  consent  of  those  who  did  not 
vote;  and,  there  being  no  tie,  the  mayor's  action  was  unneces- 
sary. But  we  can  safely  rest  our  decision  upon  the  assump- 
tion that  there  was  a  tie,  and  for  the  reasons  heretofore  given 
on  that  branch  of  the  case,  the  judgment  and  order  appealed 
from  are  reversed,  and  the  cause  is  remanded  with  directions 
to  the  lower  court  to  enter  judgment  in  favor  of  relator  and 
against  respondent's  right  to  the  office  of  city  jailer. 

Reversed, 

Pbmberton,  C.  J.,  and  Buck,  J.,  concur. 
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MORRILL,  Respondent,    v.    HERSHFIELD,    Appellant. 

[Submitted  February  25, 1897.    Decided  March  i,  1897.] 

Attorney —  Value  of  Services — Hypothetical  Qicestion. 

Wbere  an  attorney  sues  for  serrices  rendered  in  an  action,  it  is  not  error  to  allow  an  ex- 
pert to  answer  a  hypothetical  question  which  does  not  include  the  result  of  that  liti- 
gation; for  although  that  is  a  fact  which  the  Jury  may  consider,  it  may  be  brougiit 
out  upon  crosfr«;camlnation  of  the  witness. 

Appeal  from  District  Courty  Lewis  and  Clarke  County. 
H.  N.  Blakej  Judge. 

Action  by  Fred  B.  Morrill  against  Aaron  Hersbfield,  to  re- 
cover for  services  rendered  as  an  attorney.  Judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

Mc Connelly  Gunn  tjfe  Mc  Connelly  for  Appellant. 

Citing  Stevens  v.  Ellsworthy  63  N.  W.  683;  Randall  v. 
Packaa^dy  36  N.  E.  823;  Sdover  v.  Bryanty  40  Am.  St.  Rep. 
349. 

C.  B.  Nolam,  and  R.  R.  Purcelly  for  Respondent. 

The  result  of  the  litigation  is  not  an  element  to  be  taken 
into  consideration  in  determining  the  value  of  an  attorney's 
services.  (1  Am.  &  Eng.  Ency.  of  Law,  967;  Weeks  on  At- 
torneys, §  577,  page  693,  §  343  and  note;  Foster  v.  Jacky  4 
Watts  (Pa.)  339;  Webb  v.  Browning,  14  Mo.  363,  56  Am. 
Dec.  108;  Babbitt  v.  Bumpus,  73  Mich.  331,  16  Am.  St.  Rep. 
586,  41  N.  W.  417  ;  Holly  Springs  v.  Manning y  66  Miss. 
380;  RoseY.  SpieSy  44  Mo.  20;  Vtlas  v.  Doioning,  21  Vt. 
419;  Knight  v.  RusSy  77  Cal.  410,  19  Pac.  698;  Stanton  v. 
EmJbreyy  93  U.  S.  667;  Grand  Tower  Co.  v.  PhilUpSy  23 
Wall.  471;  Durst  v.  Burtony  47  N.  Y.  167;  Jones  v.  Railway 
Oo.y  18  S.  W.  416;  Ottawa  University  v.  ParkinsoUy  14  Kan. 
162;  Babbitt  v.  Bumpus,  41  N.   W.  417.)     It  is  well  settled 


246  MoBBiLL  V.  Hebshfield.  [Dec  T.'96 

that  in  propounding  a  hypothetical  question  the  council  may 
assume  the  existence  of  any  state  of  facts  which  the  evidence 
fairly  tends  to  justify  :  {Mercer  v.  Voae^  67  N.  Y.  66;  Steams 
V.  Ifidd,  90  N.  Y.  640  ;  Filer  v.  New  York  Central  R.  R. 
Co,  49  N.  Y.  42;  Harnett  v.  Garvey,  66  N.  Y.  641;  Cou)ley 
V.  The  PeopU,  83  N.  Y.  470;  Kerr  v.  Lunsfard,  2  L.  R.  A. 
669;  Lanuywre  v.  Caryl,  4  Denio  370;  Stevens  v.  City  of 
Minneapolis,  43  N.  W.  848.)  If  opposing  counsel  does  not 
think  all  the  facts  are  included  in  the  hypothetical  questkm  he 
may  include  them  in  questions  propounded  on  cross-examina- 
tion. {Davidson  v.  State  (Ind.)  34  N.  E.  973;  Goodwin  v. 
State,  96  Ind.  660,  666;  Tke  Gulf  Etc.  Ry.  Co.  v.  Compton^ 
76  Tex.  667,  673,  13  S.  W.  667;  Roraback  v.  Pennsylvania 
Co.  (Conn.)  20  Ati.  466;  Klotz  v.  James  (la.)  64  N.  W.  648; 
Fort  Worth  cfe  Etc.  Ry.  Co.  v.  Greathause  (Tex.)  17  S.  W. 
834,  837.)  It  is  well  settled  that  error  in  the  admission  of 
evidence,  there  being  unobjectionable  evidence  to  the  same 
facts  and  no  attempt  to  disprove  them,  is  harmless.  ( Ohio  dk 
M.  Ry.  Co.  V.  Tahor  (Ky.)  32  S.  W.  168;  MiUiken  v.  Maund 
(Ala.)  20  So.  310;  Galvin  v.  Palmer  (Cal.)  46  Pac.   172  ) 

Hunt,  J. — Plaintiff  and  respondent  brought  this  action  to 
recover  a  balance  due  for  legal  services  performed  by  him  for 
the  appellant.  The  appellant  does  not  dispute  the  fact  that 
the  services  were  rendered.  The  action  in  which  the  plaintiff 
was  employed  was  one  for  divorce,  instituted  in  the  district 
court  at  Fargo,  N.  D.  The  record  shows  that  the  suit  was 
bitterly  contested,  and  resulted  in  a  judgment  adverse  to  the 
appellant,  who  was  the  plaintiff  in  that  action.  To  prove  the 
plaintiff's  allegation  herein  that  his  professional  services  were 
worth  13,600,  the  plaintiff  testified  himself,  and  introduced 
several  depositions  of  lawyers  engaged  in  the  practice  of  their 
profession  at  Fargo,  N.  D.  Two  of  these  lawyers,  who  gave 
their  evidence  by  deposition, — W.  F.  Ball  and  John  S.  Wat- 
son, Esqs., — testified  that  they  represented  the  interests  of  the 
defendant  in  the  divorce  action,  and  were  familiar  with  the 
case,  its  character  and  magnitude,  and  knew  of  the   services 
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and  labor  performed  by  the  plaintiff  herein  (Morrill),  who 
TeppoMcnted  the  plaintiff,  Hershfield,  in  that  case.  They  esti- 
mated the  value  of  plaintiff's  services  at  from  three  to  five 
thousand  dollars.  The  evidence  of  these  two  witnesses  was 
uncontradicted.  To  the  other  lawyers  who  were  called  to  give 
their  depositions  the  respondent  put  a  hypothetical  question, 
in  which  were  recited  the  nature  of  the  action  in  which  plaint- 
iff had  performed  the  professional  servicer  sued  for,  the  time 
devoted  by  him  to  the  case,  the  trips  taken  by  bim  to  other 
places  in  connection  with  the  business  of  this  suit,  the  resist- 
ing of  motions  for  alimony  and  suit  money,  the  responsibility 
of  the  control,  preparation  and  management  of  the  case,  the 
time  the  trial  lasted,  and  other  matters  apparently  connected 
with  the  supposed  lawsuit  referred  to.  The  answers  to  these 
questions  put  the  value  of  the  plaintiff's  services  at  various 
sums  from  four  to  ten  thousand  dollars.  The  jury  awarded 
the  plaintiff  (1,194.  To  such  hypothetical  question  asked  the 
several  witnesses  who  were  called  as  experts,  the  appellant  ob- 
jected, because  the  question  propounded  did  not  include  one  of 
the  elements  entering  into  the  determination  of  the  reasonable- 
ness of  the  compensation  of  an  attorney,  namely,  whether  or 
not  the  action  in  which  the  services  were  rendered  was  decided 
in  favor  of  the  defendant  or  against  him.  The  court  over- 
ruled the  objection,  and  permitted  the  question  and  answers  to 
be  read  to  the  jury,  and  it  is  this  alleged  error  alone  that  ap- 
pellant relies  upon. 

The  better  rule  appears  to  be  that  in  an  action  brought  by 
an  attorney  to  recover  the  reasonable  value  of  his  services  in 
•  the  conduct  of  a  lawsuit,  it  is  proper  that  the  result  of  the  liti- 
gation be  laid  before  the  jury  as  one  of  the  elements  to  be  con- 
sidered by  them  in  arriving  at  a  just  valuation  to  be  put  upon 
his  services.  {Randall  y.  Packard,  142  N.  Y.  47,  36  N.  E. 
823;  Stevens  v.  ElUworth  (la.)  63  N.  W.  683.)  But  while  it 
was  one  of  the  proper  elements  for  consideration,  we  cannot 
say  that  it  is  so  essential  as  to  require  us  to  conclude  that  its 
omission  on  direct  examination  was  prejudicial  to  the  appel- 
lant's rights.     We  must  assume  that  the  appellant  had  notice 
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of  the  taking  of  the  depositions  and  of  the  interrogatories  that 
were  to  be  propounded  to  the  experts..  He  therefore  had  an 
opportunity  to  cross-examine  them,  and  to  include  the  element 
of  the  result  of  the  litigation  m  his  crossrcxamination,  if  he 
desired  to  do  so.  So  far  as  tbe  question  propounded  to  the 
experts  went,  it  is  not  complained  of,  and  the  rule  is  that 
when  a  witness  has  expressed  an  opinion  based  upon  facts  as- 
sumed by  the  one  whose  witness  he  is,  the  opposite  party  may 
cross-examine  him  by  taking  his  opinion,  based  upon  any  other 
facts  assumed  to  have  been  proved  by*  the  evidence,  provided, 
of  course,  that  such  hypothetical  state  of  facts  is  fairly  within 
the  scope  of  the  evidence  adduced  on  the  trial.  If  the  question 
asked  of  the  witness  is  defective  because  it  does  not  state, 
enough,  and  in  the  opinion  of  the  counsel'  there  was  evidence 
other  than  that  included  in  the  hypothetical  question,  which 
he  believed  it  was  proper  for  the  witness  to  consider,  the  at- 
tention of  the  witness  should  be  called  to  it  upon  cross-ex- 
amination. Davidson  v.  State  (Ind.  Sup.)  34  N.  E.  972; 
Goodirin  v.  State.  96  Ind.  650;  Railroad  Co,  v.  Compton^  76 
Tex.  667.  13  S.  W.  667;  Rog.  on  Expert  Testimony,  §  27.) 
But  the  question  put  may  not  be  improper  because  it  includes 
but  a  part  of  the  facts  in  evidence.  {Steams  v.  Fields  90  N. 
Y.  640;  Mercer  v.  Vone,  67  N.  Y.  66;  Thompson  on  Trials, 
§625.)  Moreover,  the  jury  were  fully  advised  by  the  testi- 
mony of  respondent  himself  of  the  result  of  the  litigation  in 
which  plaintiff  rendered  his  professional  services.  It  is  also 
to  be  noted  that  the  uncontradicted  testimony  of  the  witnesses 
Ball  and  Watson,  who  gave  their  opinions,  not  upon  a  hypo- 
thetical case,  but  as  a  result  of  their  own  knowledge  of  all  the  « 
facts,  which  necessarily  included  a  knowledge  of  the  results, 
conformed  to  the  evidence  given  in  response  to  the  hypotheti- 
cal question  put  to  the  other  witnesses.  The  verdict,  there- 
fore, was  fully  sustained  by  this  uncontradicted  testimony  oi 
the  witnesses  Ball  and  Watson  alone,  and  the  appellant  is  in 
no  condition  to  complain  of  harm  done  him.  {Roraback  v. 
Pennsylvania  Co.  (Conn.)  20  Atl.  466;  Railway  Co.  v.  Tabor 
(Ky.)  32  S.  W.  168;  Galvin  v.  Palmer  (Cal.)  46  Pac.    172.) 
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No  complaint  is  made  because  of  the  instructions  to  the  jury. 
We  will  therefore  presume  that  they  were  in  accord  with  the 
issues  raised,  and  were  warranted  by  the  evidence  given. 
Judgment  affirmed. 

Affirmed. 
Buck,  J. ,  concurs. 


DICKERMAN,    Respondent,  v,    GELSTHORPE, 
Appellant. 

I  Submitted  February  23, 1897.    Decided  March  l,  1897.] 

Election  Cofitest — Australian  System — Marking  Ballots, 

Section  1361  of  the  Political  Code,  provides  that  if  a  voter  **8hall  desire  to  yote  a  straight 
party  ticket,  he  may  do  so  by  making  a  cross  at  the  head  of  the  list  representing  his 
party  ticket.  If  he  shall  desire  to  vote  for  any  candidate  or  candidates  on  any  other 
list,  he  shall  make  a  cross  opposite  the  name  of  every  cabdldate  for  whom  he  desires 
to  vote; ''and  section  1408  provides  that  "if  part  of  a  baltot  is  sufficiently  plain  to 
gather  therefrom  the  elector's  Intention,  it  Is  the  duty  of  the  Judges  of  election  to 
count  such  part."  Held,  that  where  a  ballot  is  marked  with  a  cross  at  the  head  of  a 
party  list,  which  contains  no  candidate  for  a  certain  office,  and  is  marked  with  across 
opposite  the  name  of  a  candidate  for  that  office  under  another  list,  the  ballot  should 
be  counted  for  all  candidates  under  the  party  list  and  for  the  candidate  so  marked. 

Sam B.— liVhere  a  ballot  is  marked  with  a  cross  at  the  head  of  a  party  list,  and  a  cross  Is 
marked  opposite  the  name  or  names  of  one  or  more  but  not  all  of  the  candidates 
under  that  list,  and  no  other  marks  are  made,  the  ballot  should  be  counted  for  all 
candidates  under  the  list. 

Bahb— "D"  and  "6"  were  candidates  for  the  same  office;  eight  ballots  weie  marked  with 
a  cross  at  the  head  of  the  list  containing  "D's"  name;  on  the  same  ballots  a  cross 
was  marked  opposite  thena  i.es  of  certain  candidates  other  than  '*G"  under  another 
list.   Heid^  that  these  ballots  should  have  been  counted  for  *'D." 

SAiiE.*-If  the  eight  ballots  above  referred  to  had  also  been  marked  with  a  cross  oppo- 
site "G's"  name,  then  they  should  not  be  counted  either  for  **0"  or  *'D." 

Appeal  from  District  Courts  Cascade  County.  C  H,  Ben- 
ton^ Judge. 

Proceeding  by  A.  E.  Dickerman  against  W.  H.  Gels- 
thorpe, to  contest  an  election.  Judgment  in  court  below  was 
for  contestant.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  a  proceeding  instituted  under  the  provisions  of  Title 
II,  part  III,  of  the  Code  of  Civil  Procedure  of  Montana,  to 
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contest  an  election  to  the  office  of  connty  trenMoer  of  Oeecade 
county.  At  the  electioii  held  November  8,  1896,  Dickerman 
was  a  candidate  for  the  office  on  the  Republican  and  Silver 
Republican  tickets.  Oelsthorpe  ran  on  the  Democratic  and 
People's  party  tickets.  The  official  returns  as  canvassed 
showed  that  Gelsthorpe  had  received  48  votes  more  than  his 
rival.  Upon  the  trial  the  district  court  found  that  72  ballots 
had  been  erroneously  counted  for  Gelsthorpe.  E^h  of  these 
72  ballots  was  marked  with  a  cross  in  the  circle  either  under 
the  designation  "Democratic"  or  "People's  Party,"  and  con- 
tained a  cross  opposite  the  name  of  Hartman,  the  candidate  for 
representative  in  congress,  whobe  name  appeared  in  the  "Sil- 
ver Republican"  column.  Neither  the  Democratic  nor  the 
People's  party  had  a  candidate  for  congress,  and  there  was  a 
blank  in  their  respective  columns  for  that  office.  Exception 
was  saved  to  the  rejection  of  said  ballots.  The  lower  court, 
over  the  objection  of  the  contestant,  Dickerman,  counted  for 
Gelsthorpe  66  ballots  marked  as  follows:  with  a  cross  in  the 
circle  under  the  "Democratic"  or  "People's  Party"  designa- 
tion, and  with  a  cross  or  crosses  opposite  the  names  of  some 
candidate  or  candidates  other  than  Gelsthorpe' s  in  the  same 
list  under  the  crossed  circles.  The  lower  court  also  refused 
to  count  for  Dickerman  eight  ballots  marked  with  a  cross  in 
the  circle  under  either  the  Republican  or  Silver  Republican 
columi\8,  and  with  a  cross  opposite  the  names  of  candidates 
other  than  Gelsthorpe  in  the  Democratic  and  People's  party 
list.  Dickerman  was  declared  to  have  been  elected  by  14 
votes.  If  Dickerman  had  been  allowed  the  8  votes  aforesaid, 
and  Gelsthorpe  the  72  votes  mentioned,  Gelsthorpe' s  majority 
would  have  been  50  votes.  Judgment  was  rendered  for  the 
contestant,  Dickerman.  The  contestee,  Gelsthorpe,  has  ap- 
pealed therefrom. 

The  sections  of  the  statutes  under  which  the  questions  in- 
volved in  the  appeal  must  be  decided,  are  as  follows  : 

Section  1354  (Political  Code,  codes  1 896) :  '  ^Ballots  prepared 
under  the  provisions  of  this  chapter  must  be  white  in  color 
and  of  a  good  quality  of  printed  paper,  and  the  names  must  be 
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printed  thereon  in  black  ink.  The  Mlots  used  in  any  one 
county  must  be  uniform  in  size,  and  every  ballot  must  contain 
the  names  of  every  candidate  whose  nomination  for  any  special 
office  specified  in  the  ballot  has  been  certified  or  filed  accord- 
ing to  the  provisions  of  this  title,  and  no  other  names.  The 
list  of  candidates  of  the  several  parties  shall  be  placed  in  sepa- 
rate columns  on  the  ballot,  in  such  order  as  the  authorities 
charged  with  the  printing  of  the  ballots  shall  decide.  As  near 
as  possible  the  ballot  shall  be  in  the  following  form  : 


BEFUBLIGAN. 

o 

For  Goremor 

John  E.  Blekards. 

For  Lieut  Got. 

A.  O.  Botkln. 

For  See.  of  State, 

L.  Rotwltl. 


DEMOCBATIG. 

o 

For  Governor. 

T.  E.  ColUos. 
For  Lieut.  Gov. 

H.  B.  Melton. 
For  See.  of  State. 

B.  W.  Folk. 


PEOPLES'  PABTY. 

o 

For  Goyemor. 
Wm.  Kennedy. 
For  Lieut.  Gov. 
H.  H.  CuUum. 
For  See.  of  State. 
J.  W.  Allen. 


PBOHIBITION. 
O 

For  Governor. 

J.  M.  Waten. 

For  Lle.it.  Gov. 
J.  C.  Templeton. 
For  Sec.  of  State. 

E.  M.  Gardner. 


— And  continuing  in  like  manner  as  to  all  candidates  to  be 
voted  for  at  such  election.  Every  balfot  must  also  contain  the 
name  of  the  party  or  principle  which  the  candidates  represent, 
as  contained  in  the  certificates  of  nomination.  Below  the 
names  of  candidates  for  each  office  there  must  be  left  a  blank 
apace  large  enough  to  contain  as  many  written  names  of  can- 
didates as  there  are  persons  to  be  elected.  There  must  be  a 
margin  on  each  side  of  at  least  half  an  inch  in  width,  and  a 
reasonable  space  between  the  names  printed  thereon,  so  that 
the  voter  may  clearly  indicate,  in  the  way  hereinafter  pro- 
vided, the  candidate  or  candidates  for  whom  he  wishes  to  cast 
his  ballot.  Whenever  the  secretary  of  state  has  duly  certified 
to  the  county  clerk  any  question  to  be  submitted  to  the  vote 
of  the  people,  the  county  clerk  must  print  in  the  regular  bal- 
lot, in  such  form  as  will  enable  the  electors  to  vote  upon  the 
question  so  presented  in  the  manner  in  this  title  provided.  The 
county  clerk  must  also  prepare  the  necessary  ballots  whenever 
any  question  is  required  by  law  to  be  submitted  to  the  elec- 
tors of  any  locality,  and  any  of  the  electors  of  the  state  gen- 
erally, except  that  as  to  all  questions  submitted  to  the  electors 
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of  a  municipal  corporation  alone,  the  city  clerk  must  prepare 
the  necessary  ballots.  The  elector  if  he  shall  so  desire,  may 
vote  his  straight  party  ticket  by  making  a  cross  within  the 
circle  at  the  head  of  the  list  representing  his  party." 

Section  1361  :  '>  On  receipt  of  his  ballot  the  elector  must 
forthwith,  without  leaving  the  polling  place  and  within  the 
guarded  rail  provided,  and  alone,  retire  to  one  of  the  places, 
booths  or  compartments,  if  such  are  provided,  and  prepare  his 
ballot.  If  he  shall  desire  to  vote  a  straight  party  ticket,  he 
may  do  so  by  making  a  cross  at  the  head  of  the  list  represent- 
ing his  political  party.  If  he  shall  desire  to  vote  for  any  can- 
didate or  candidates  on  any  other  list,  he  shall  make  a  cross 
opposite  the  name  of  every  candidate  for  whom  he  desires  to 
vote;  in  case  of  a  ballot  containing  a  constitutional  amendment 
or  other  question  to  be  submitted  to  the  vote  of  the  people, 
by  marking  an  X  opposite  the  answer  of  the  question  or 
amendment  submitted.  The  elector  may  write  m  blank  spaces, 
or  paste  over  any  other  name,  the  name  of  any  person  for 
whom  he  wishes  to  vote.  In  marking  a  ballot,  any  elector  is 
at  liberty  to  use  or  copy  any  unofficial  sample  ballot  which  he 
may  choose  to  mark,  or  have  marked,  before  entering  the 
compartment  or  booth,  but  no  elector  is  at  liberty  to  use,  or 
bring  into  the  polling  place,  any  unofficial,  sample  ballot 
printed  in  the  exact  style,  manner,  width  or  character  of  pa- 
per of  the  official  ballot.  After  preparing  his  ballot  the  elec- 
tor must  fold  it  so  that  the  face  of  the  ballot  will  be  concealed 
and  so  that  the  endorsement  stamped  thereon  may  be  seen. 
He  must  then  vote  forthwith,  and  before  leaving  the  polling 
place." 

Section  1403  :  '*In  the  canvass  of  the  vote  any  ballot  which 
is  not  endorsed,  as  provided  in  this  title,  by  the  official  stamp, 
is  void  and  must  not  be  counted,  and  any  ballot  or  parts  of  a 
ballot  from  which  it  is  impossible  to  determine  the  elector's 
choice,  is  void  and  must  not  be  counted;  if  part  of  a  ballot  is 
sufficiently  plain  to  gather  therefrom  the  elector^  s  intention, 
it  is  the  duty  of  the  judges  of  election  to  count  such  part." 

iStanton  <&  Stanton  and  Pigott  i&  Veazey,  for  Appellant. 
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Respondent  is  seeking  to  sustain  the  judgment.  He  has  not 
appealed,  and  although  successful  in  his  attempt  to  incorporate 
his  exceptions  in  our  bill,  no  argument  is  required  to  satisfy 
this  court  that  his  exceptions  have  no  place  therein  and  are  not 
to  be  considered.  (^Whittam  v.  Zahorik  (la.),  59  N.  W.  Rep. 
57.)  Sections  1354  and  1361  contain  a  provision  which  is 
identical  in  substance 'with  that  portion  of  section  22  of  the 
election  law  of  Iowa  making  provision  for  voting  a  straight 
party  ticket:  Citing  69  N.  W.  61;  State  v.  Ragen^  60  N. 
W.  108;  State  v.  Allen,  62  N.  W.  38;  Stackpolev.  Hallahan^ 
16  Mont.  40,  40  Pac.  80;  State  v.  Saxon,  30  Fla.  688,  12  So. 
218. 

Carpenter  cfe  Carpenter^  James  W.  Freeman  and  Ransom, 
Cooper^  for  Respondent. 

Citing  VallierY,  Brakke,  64  N.  W.  180;  McKittrick  v. 
Pardee,  66  N.  W.  23;  Young  v.  Simpson,  42  Pac.  666. 

Buck,  J. — Counsel  for  respondent  construe  section  1361  in 
connection  with  section  1354  of  the  Political  Code,  as  fol- 
lows : 

«*How  to  Prepare  Ballots.  The  law  does  not  allow  a  voter 
in  any  case  to  erase  any  names  on  bis  ballot.  The  law  requires 
voting  to  be  by  the  X-mark.  First,  on  receipt  of  his  ballot, 
the  elector  must  forthwith  and  alone  retire  to  one  of  the  com- 
partments, and  prepare  his  ballot  as  follows  : 

*'How  to  Vote  a  Straight  Ticket  (1)  If  the  voter  shall  de- 
sire to  vote  a  straight  part}''  ticket,  he  may  do  so  by  making  a 
cross  in  the  circle  at  the  head  of  the  list  representing  his  po- 
litical party.  No  other  marks  are  necessary  in  such  a  case. 
Or  (2)  he  may  omit  the  cross  in  the  circle  at  the  head  of  the 
ticket,  and  make  a  cross  opposite  the  name  of  each  and  every 
person  on  his  party  list  for  whom  he  desires  to  vote. 

''How  to  Vote  a  Mixed  Ticket.  Omit  the  cross  in  the 
circle  at  the  head  of  any  list,  and  make  a  cross  opposite  the 
name  of  each  and  every  person  on  any  list  for  whom  the  voter 
desires  to  vote. 
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*'How  to  Vote  Where  no  Candidate's  Name  is  Printed.  If 
no  name  of  a  candidate  appears  on  his  political  list, — as,  for 
instance,  if  no  candidate  for  congressman  is  printed  on  a  party 
list, — ^the  voter  may  vote  for  a  person  for  any  such  office  as 
follows  :  (1)  He  may  paste  the  name  of  the  person  for  whom 
he  desires  to  vote  in  the  blank  space  left  for  the  candidate's 
name  in  such  list,  and  always  in  such  ca^  must  make  a  cross 
opposite  such  pasted  name;  or  (2)  he  may  write  the  name  of  the 
person  for  whom  he  desires  to  vote  in  the  blank  space  left  for 
the  candidate's  name  in  such  list,  and  always  in  such  case  must 
make  a  cross  opposite  such  written  name. ' ' 

The  foregoing  interpretation  of  the  manner  in  which  a  voter 
should  prepare  the  form  of  his  ballot  under  said  sections  lo54: 
and  1361  is  substantially  correct.  It  is  insisted,  however,  in 
behalf  of  respondent,  that  the  provisions  of  section  1361  as  to 
the  manner  in  which  a  voter  shall  mark  his  ballot  are  man- 
datory, and  that  section  1408  does  not  justify  or  contemplate 
any  other  construction.  Counsel  for  respondent  ask,  ''What 
was  the  true  purpose  of  section  1403?  "  and,  answering,  say  : 
^'It  was  this  :  When  a  voter  has  made  an  honest  attempt  to 
comply  with  the  law,  and  has  gone  far  enough  to  show  his  in- 
tention to  comply  with  the  law,  in  marking  his  ballot,  then 
the  aid  of  section  1403  may  be  invoked;  as,  for  example,  when 
the  voter  attempts  to  make  a  cross,  and  makes  not  a  perfect 
one,  *  *  *  and  when  the  voter  does  not  get  his  cross  di- 
rectly opposite  the  name  of  the  candidate,  but  a  little  above 
or  below.  *  *  *  An  intent  expressed  in  a  way  not  author- 
ized by  the  law  is  not  expressed  at  all.  *  *  *  Section 
140!(  does  not  impose  any  additional  duty  upon  judges  of  elec- 
tion or  courts.  If  that  section  was  entirely  stricken  from  the 
statute  books,  the  same  duty  rests  upon  those  officers  of  the 
law  (judges  of  election).  It  would  still  be  their  duty  to  count 
any  part  of  the  ballot  which  expresses  the  intention  of  the  voter 
in  the  way  and  manner  the  law  directs  it  to  be  expressed,  and 
no  less  a  duty  to  refuse  to  count  it  when  such  intention  is  not 
so  expressed. " 

All  this  line  of  argument  is  controverted  by  counsel  for  ap- 
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pellant,  who  insist  that  section  1403  sarves  a  much  broader 
purpose,  and  that  the  provisions  as  to  how  ballots  should  be 
marked  contained  in  section  1361  (however  explicit  and  liter- 
ally imperative  the  language  considered  by  itself)  are  not  man- 
datory when  due  weight  is  given  to  the  general  object  of  the 
statute,  and  particularly  to  section  1403  aforesaid. 

It  is  a  general  rule  that  election  laws  must  be  liberally  con- 
strued. This  court,  in  Stackpole  v.  HaUnhan^  16  Mont.  40, 
40  Pac.  80,  (on  page  57,  16  Mont.,  and  page  85,  40  Pac.,)  an- 
nounces that  ^'in  the  construction  of  election  laws  the  whole 
tendency  of  American  authority  is  towards  liberality,  to  the 
end  of  sustaining  the  honest  choice  of  the  electors. '^  The  rea- 
son for  this  rule  is  that  the  paramount  and  ultimate  object  of 
all  election  laws  under  our  system  of  government  is  to  obtain 
an  honest  and  fair  expression  from  the  voters  upon  all  ques- 
tions submitted  to  them.  Underlying  the  Australian  ballot 
system — embodied  in  the  present  election  laws  of  this  state — 
is  the  same  principle.  This  new  system  was  adopted  because 
it  was  considered  an  improvement  as  to  details  on  the  old  sys- 
tem adhered  to  in  the  preceding  election  laws  of  the  territory. 
The  primary  object  of  both  systems  was  to  obtain  an  expres- 
sion of  the  will  of  the  people.  The  new  system  lurnishes  the 
latest  and  most  modern  safeguards  evolved  from  practical  ex- 
perience to  secure  the  individual  volition  and  independence  of 
the  voter,  and  prevent  fraud  and  coercion  in  any  form.  It  is 
apparent  that  any  form  of  voting  prescribed  by  election  stat- 
utes, while  a  natural  aad  necessary  incidant,  is  still  only  an  in- 
cident to  the  main  object  in  the  enactment  of  the  same.  In 
considering  the  details  of  any  and  all  means  by  which  an  end 
is  to  be  accomplished,  the  end  itself  must  never  be  overlooked. 
Hence,  it  is  our  duty  in  this  controversy — if  we  can,  under 
the  law — to  count  all  ballots  honestly  cast;  for,  if  the  voter 
substantially  complies  with  the  prescribed  statutory  method 
for  preparing  and  casting  his  ballot,  the  main  purpose  of  the 
election  law  is  complied  with. 

The  distinctive  feature  of  the  Australian  ballot  system  is  the 
use  of  the  mark  in  connection  with  the  names   of  the  candi- 
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dates  and  questions  to  be  voted  on;  and,  of  course,  unless  the 
mark  is  employed  to  indicate  the  choice  of  the  voter  in  his  bal- 
lot, the  ballot  he  casts  is  a  nullity,  however  clearly  that  choice 
might  otherwise  be  expressed.  (See  Martin  v.  Jiiles,  46  Neb. 
772,  65  N.  W.  889. )  But  if,  from  the  marking  of  the  ballot 
in  substantial  compliance  with  the  law,  the  intent  and  choice 
of  the  voter  clearly  appear,  then  his  ballot  should  be  counted, 
unless  the  statute  expressly  or  by  clear  inference  forbids  it; 
otherwise  the  true  spirit  of  the  election  law  might  be  violated 
by  subordinating  the  essence  to  a  mere  element  of  detail,  and 
substance  might  be  sacrificed  to  form.  The  elective  franchise 
is  not  conferred  upon  the  citizen  by  the  legislature,  or  by 
virtue  of  legislative  enactments.  The  right  to  vote  is  a  con- 
stitutional right,  and  is  one  of  the  bulwarks  of  our  form  of 
government  and  system  of  civil  liberty. 

In  State  v.  JiusseU,  34  Neb.  116,  51  N.  W.  465,  the  ques- 
tion of  when  statutory  provisions  as  to  the  manner  of  voting 
are  mandatory  and  when  directory,  is  clearly  discussed.  The 
opinion  by  Post,  J.,  quotes  first  section  190  of  the  last  edition 
of  McCrary  on  the  Law  of  Elections.  That  section  is  as  fol- 
lows :  '  ^If  the  statute  expressly  declares  any  particular  act 
to  be  essential  to  the  validity  of  the  election,  or  that  its  omis- 
sion shall  render  the  election  void,  all  courts  whose  duty  it  is 
to  enforce  such  statute  must  so  hold,  whether  the  particular 
act  in  question  goes  to  the  merits  or  affects  the  result  of  the 
election  or  not.  Such  a  statute  is  imperative,  and  all  consid- 
eration touching  its  policy  or  impolicy  must  be  addressed  to 
the  legislature.  But  if,  as  in  most  cases,  the  statute  simply 
provides  that  certain  acts  or  things  shall  be  done  within  a  par- 
ticular time,  or  in  a  particular  manner  and  does  not  declare 
that  their  performance  is  essential  to  the  validity  of  the  elec- 
tion, then  they  will  be  regarded  as  mandatory  if  they  do,  and 
directory  if  they  do  not,  affect  the  actual  merits  of  the  elec- 
tion." 

Section  448  of  Paine  on  Elections  is  also  quoted.  The  opin- 
ion then  states  :  '<The  view  expressed  by  these  authors  has 
the  support  of  the  great  majority  of  cases  in  this  country  and 
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England.  In  fact,  we  are  not  aware  that  there  is  to  be  found 
in  the  reports  any  diversity  of  opinion  on  the  subject/' — citing 
numerous  authorities.  ]n  the  dissenting  opinion  of  Chief 
Jubtice  Andrews  and  one  of  the  associate  justices  in  Talcott  v. 
PhUbrick  (Conn.)  20  Atl.  436,  on-  page  439,  we  find  this 
language  :  <<Doubtless  the  legislature  has  the  constitutional 
power  to  place  any  and  all  restrictions  about  a  ballot,  or  about 
the  act  of  voting,  which,  in  its  judgment,  are  necessary  or 
proper  to  secure  independent  action  by  the  voter,  or  to  make 
intimidation,  cheating  or  bribery  at  the  polls  impossible  or  as 
nearly  so  as  can  be  done  by  legislative  enactment;  and  when 
the  legislature  has  in  clear  and  explicit  words  said  that  a  bal- 
lot shall  be  void  for  any  cause,  the  courts  must  so  declare, 
even  though  the  cause  seems  to  them  unreasonable.  But  on 
the  other  hand,  no  voter  is  to  be  disfranchised,  and  no  ballot 
is  to  be  declared  void,  on  doubtful  construction.  All  statutes 
tending  to  limit  the  the  exercise  of  the  elective  franchise  by 
the  citizen  should  be  liberally  construed  in  his  favor;  and, 
unless  a  ballot  comes  within  the  letter  of  the  prohibition 
against  a  particular  kind  of  a  ballot,  it  should  be  counted.  A 
great  constitutional  privilege,  the  highest  under  the  govern- 
ment, is  not  to  be  taken  away  on  a  mere  technicality,  but  the 
most  liberal  intendment  should  be  made  io  support  of  the  elec- 
tor's action  whenever  the  application  of  the  common-sense 
rules  which  are  applied  in  other  cases  will  enable  the  courts  to 
understand  and  render  it  effective,^' — citing  authorities. 

In  a  recent  opinion  of  the  New  York  Court  of  Appeals  (J^t-o- 
pie  V.  Wood,  42  N.  E.  636)  Andrews,  C.  J.,  says  :  * 'The  ob- 
ject of  elections  is  to  ascertain  the  popular  will,  and  not  to 
thwart  it.  The  object  of  election  laws  is  to  secure  the  rights 
of  duly-qualified  electors,  and  not  to  defeat  them.  Statutory 
regulations  are  enacted  to  secure  freedom  of  choice  and  to  pre- 
vent fraud,  and  not  by  technical  obstruction  to  make  the  right 
of  voting  insecure  and  difficult." 

Wigmore  on  Australian  Ballot  System  (2d  Ed.  p.  193)  says: 
< 'Whenever  our  statutes  do  not  expressly  declare  that  par- 
ticular informalities  avoid  the  ballot,    it  would  seem  best  to 
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consider  their  requirements  as  directory  only.  The  whole 
purpose  of  the  ballot  as  an  institution  is  to  obtain  a  correct  ex- 
pression of  intention;  and  if,  in  a  given  case,  the  intention  is 
clear,  it  is  an  entire  misconception  of  the  purpose  of  the  re- 
quirements to  treat  them  as  essentials, — that  is,  as  objects  in 
themselves,  and  not  merely  as  means."  The  general  rule  is 
clear,  then,  that  unless  statutory  provisions  as  to  voting  are 
expressly  declared  to  be  mandatory,  or  by  clear  inference  were 
necessarily  intended  to  be  so,  the  courts  should  regard  them  as 
directory  only. 

Counsel  for  respondent  urge  that  the  provisions  of  section 
1361  are  so  clear  and  plain  that  they  cannot  be  misunderstood. 
We  cannot  agree  with  this  statement.  They  are  not  so  free 
from  ambiguity  that  even  an  intelligent  voter  may  not  readily 
be  misled  by  them.  Nowhere  in  the  election  statutes  of  this 
state  is  there  any  express  declaration  that  the  said  provisions 
of  section  1361  are  mandatory.  The  following  cases  have  been 
cited  as  holding  that  '<the  provisions  of  the  statute  as  to  voting 
are  mandatory  :  "  Taylor  v.  BUaTdey  (Sam.  Sup.)  39  Pac. 
1046;  Lay  v.  Parsons  (Cal.)  38  Pac.  447;  Farvin  v.  WimherQ 
(Ind.  Sup.)  30  N.  E.  790.  The  Kansas  decision,  supra^  was 
rendered  under  an  election  statute  which  directly  declared 
that  a  vote  not  marked  in  the  manner  prescribed  should  not 
be  counted.  The  California  opinion,  above,  enunciates  the 
doctrine  more  by  way  of  dictum  than  decision.  In  the  In- 
diana case,  sxipra^  the  court  cites  as  one  of  the  reasons  for  its 
decision  a  section  of  the  staters  statutes  which  declared  that 
when  a  stamp  was  placed  upon  a  ballot  so  as  not  to  touch  a 
square  thereon,  the  stamp  should  be  held  to  be  a  distinguish- 
ing mark,  and  the  ballot,  in  consequence,  should  not  be 
counted.  The  decision,  in  Curran  v.  Clayton,  86  Me.  42, 
29  Atl.  930,  does  not  impress  us  as  correctly  stating  the  law. 
But  it  is  unnecessary  to  comment  upon  the  decisions  of  other 
courts,  for  most  or  all  of  them  were  rendered  under  statutes 
differing  from  the  one  before  us.  If  we  construe  section  1403 
as  appellant  claims  it  should  be  construed,  then  the  question 
of  whether  the  provisions  of  section  1361  are  mandatory  or 
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not  is  readily  answered.  In  State  v.  Ruasdly  supra^  the  su- 
preme court  of  Nebraska  directly  passed  upon  section  20  of  the 
election  laws  of  Nebraska;  and  said  section  20  is  almost  identi- 
cal with  section  1403  of  the  Montana  statute.  It  was  con- 
tended by  counsel  in  the  Nebraska  case  that  the  scope  of  sec- 
tion 20  was  of  the  same  limited  nature  that  respondent's  coun- 
sel claim  for  section  1403.  But  the  Nebraska  court  held 
otherwise,  and  construed  it  in  a  much  broader  sense.  The  de- 
cision in  Parker  v.  Orr  (111.  Sup.)  41  N.  E.  1002,  is  also  di- 
rectly in  point.  We  are  of  opinion  that  section  1403  was 
clearly  intended  to  modify  sections  1354  and  1361,  and  that 
the  provisions  of  these  two  last-named  sections  must  be  con- 
strued in  connection  with  section  1403.  From  the  language 
of  the  last-named  section  it  is  clear  to  us  that  the  provisions 
of  section  1361  as  to  the  manner  of  preparing  a  ballot  are 
mandatory  as  to  the  use  by  the  voter  of  the  cross-mark  to  in- 
dicate his  choice,  but  in  other  respects  (so  far  as  this  appeal  is 
concerned)  are  merely  directory.  Even  if  the  ballot  is  not 
correct  in  form  under  the  requirements  of  section  1361,  if 
from  the  cross-marks  placed  upon  it  the  intent  of  the  voter  as 
to  the  whole  ballot,  or  any  part  thereof,  clearly  appears,  then 
the  whole  ballot  or  such  part  thereof,  as  the  case  may  be, 
should  be  counted. 

In  this  view  of  the  law,  can  it  be  said  that  it  is  impossible 
to  determine  from  their  ballots  the  choice  of  the  72  electors 
whose  votes  were  rejected  by  the  lower  court  ?  They  were 
marked  with  a  cross  in  the  circle  at  the  head  of  the  Demo- 
cratic or  People's  party  list,  and  in  each  a  cross  was  placed  op- 
posite Hartman's  name  in  the  Silver  Republican  list  or  column. 
The  name  of  no  candidate  for  congress  appeared  on  the  Demo- 
cratic or  People's  party  list.  We  think  it  is  clear  that  the  in-, 
tent  of  these  voters  was  to  cast  a  ballot  for  their  own  straight 
party  ticket  and  also  for  Hartman.  These  voters,  counsel  for 
respondent  claim,  by  the  use  of  a  cross  opposite  Hartman's 
name,  must  be  held,  in  the  eye  of  the  law,  to  have  intended  to 
vote  only  for  a  congressman.  Upon  this  theory  their  votes  by 
crosses  in  the  circle  for  all  the  other  candidates  listed  on  the 
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straight  party  tickets,  even  for  presidential  electors,  were 
nullified.  On  the  same  principle,  if  a  voter  marks  a  cross  op- 
posite the  name  of  an  independent  candidate  for  constable, 
standing  alone  in  another  list,  his  whole  straight  party  vote 
would  have  to  be  sacrificed  to  his  vote  for  constable.  In  our 
opinion,  the  cross  in  the  circle  at  the  top  of  the  list  is,  under 
the  statute,  so  &r  as  the  legal  intent  is  concerned,  equivalent 
to  placing  a  cross  opposite  the  name  of  each  and  every  candi- 
date in  the  list  under  said  circle.  The  legal  intent  from  the 
cross  in  the  circle  is  not  subordinate  to  the  intent  manifested 
by  marking  crosses  opposite  the  names  of  particular  candi- 
dates in  other  lists.  If  these  72  voters  had  omitted  a  cross  in 
the  circle,  and  had  marked  a  cross  opposite  the  name  of  each 
candidate  in  the  list  thereunder,  no  question  would  have  arisen 
as  to  counting  these  ballots.  By  marking  their  ballots  as  they 
did,  the  same  result  was  accomplished.  Whittam  v.  Za/iorik 
(la.)  59  N.  W.  57,  sustains  this  view.  We  do  not  agree  with 
the  doctrine  in  Young  v.  Simpson  (Col.  Sup.)  42  Pac.  666,  to 
the  effect  that  a  cross-mark  opposite  the  name  of  a  candidate 
evinces  a  particular  intent  which  controls  any  general  intent 
manifested  by  marking  a  cross  at  the  top  of  the  party  list.  It 
follows,  therefore,  that  the  lower  court  committed  no  error  in 
counting  for  appellant  the  66  ballots  which  were  marked  in 
the  circle  at  the  top  of  the  list,  and  also  contained  marks  op- 
posite the  names  of  certain  candidates  other  than  appellant's 
in  the  same  list.  No  objection,  or  even  suggestion,  is  made 
that  these  66  ballots  were  marked  for  the  purpose  of  distin- 
guishing them.  The  court  rejected  eight  ballots  marked  with 
a  cross  in  the  circle  at  the  top  of  the  list  in  which  respondent's 
name  appeared.  On  these  eight  ballots  marks  also  had  been 
placed  opposite  the  names  of  certain  candidates  other  than  ap- 
pellant Gelsthorpe  in  another  list.  This  was  error.  These 
votes  should  have  been  counted  for  respondent  If  on  these 
ballots  appellant's  name  bad  been  marked,  then  it  would  have 
been  impossible  to  determine  whether  the  voter  intended  to 
vote  for  respondent  or  appellant,  and  a  mark  in  the  circle  at 
the  top  in  favor  of  respondent  would  have  neutralized  the 
mark  opposite  appellant's  name. 
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There  is  one  other  question  discussed  in  the  briefs  of  coun- 
sel. Testimony  was  offered  by  contestant  for  the  purpose  of 
showing  that  the  respondent  had  not  been  properly  nominated 
on  the  Silver  Republican  ticket,  and  for  the  purpose  of  throw- 
ing out  votes  which  had  been  cast  for  him  under  that  party 
list.  It  is  unnecessary  for  us  to  pass  upon  that  point  here,  as 
a  similar  question  in  another  election  contest  is  now  pending 
before  us.  The  judgment  of  the  lower  court  is  reversed,  and 
the  cause  remanded,  with  directions  to  render  judgment  in 
favor  of  appellant  in  accordance  with  the  views  herein  ex- 
pressed.    Remittitur  forthwith. 

Reversed, 

Hunt,  J.,  concurs. 
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Covenant  of  Title — Corporation^  Liability  of  Trustees  on  Be- 
port. 

CoYBKANT.— The  United  States  is  a  **per^OIl"  Included  in  the  terms  of  a  covenant 
against  **all  and  every  person  or  persons  whomsoever  lawfully  claiming  or  to  claim 
the  same." 

COBPOBATXOK.— Trustees'  I^aMItty.— The  trustees  of  a  corporation  who  filed  a  report 
which  did  not  specify  as  a  debt  of  the  company  its  liability  on  a  covenant  of  title,  are 
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not  liable  for  a  falsa  report,  If  at  the  time  the  report  was  filed,  the  breach  of  the 
ooTenaot  was  not  known  to  them.  (S  400,  Fifth  DiTlslon  of  the  Compiled  Statutes, 
S  451  of  the  ClTll  Code  construed.) 

Sams.-  A  report  filed  by  the  trustees  of  a  eorporaUon  which  states  that  the  capital  was 
paid  In  full.  Is  not  a  *'false  report."  because  of  the  mere  fact  that  property  for  which 
it  was  Issued  has  decreased  in  value. 

Same.— Trustees  of  a  corporation  who  have  filed  a  false  report  are  not  liable  for  debt  of 
the  corporation  theretofore  contracted.  (S  400  and  461^  Fifth  DiTision  of  the  Com- 
piled Statutes,  being  S  445  of  the  Ciyil  Code  construed.) 

Appeal  from  District  Court.  Lewis  and  Clarke  County. 
Henry  N.  Blake,  Judge. 

Action  by  Silas  M.  Giddings  against  A.  M.  Holter  and 
others  and  the  Castle  Land  Company.  From  a  judgment  for 
plaintiff  as  against  all  the  defendants,  the  company  and  the 
other  defendants  bring  separate  appeals.  Affirmed  as  to  the 
company,  and  reversed  as  to  the  other  defendants. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  on  covenants  of  warranty,  and  against  the  trustees 
of  a  corporation  for  failure  to  file  annual  reports  and  for  a 
false  report.  The  agreed  statement  of  facts  upon  which  this 
case   was  tried  is  substantially  as  follows :     On  August  5, 

1890,  one  Quinn  entered  80  acres  of  government  land,  lying 
adjacent  to  the  town  of  Castle,  in  Meagher  county,  Montana, 
with  Sioux  half-breed  scrip,  and  the  next  day  conveyed  the 
same  to  one  Bullard.  On  December  16,  1890,  the  Castle  Land 
Company  was  incorporated  and  organized.  Bullard,  having 
had  the  land  platted  as  the  King  addition  to  the  town  of  Castle, 
conveyed  it  on  June  23,  1891,  to  said  company.     On  May  1, 

1891,  the  Castle  Land  Company  conveyed  a  vacant  lot  in  said 
addition  to  one  Giddings  for  1^1,500,  and  on  July  3,  1891,  an- 
other vacant  lot  therein  for  9^800.  The  deeds  of  conveyance 
contained  the  following  covenant:  <'And  the  said  party  of 
the  first  part  and  its  successors  do  hereby  covenant  that  it  will 
forever  warrant  and  defend  i'^^  right,  title  and  interest  in  and 
to  the  said  premises,  and  the  quiet  and  peaceable  possession 
thereof,  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  against  the  acts  and  deeds  of  the  said  party  of  the 
first  part,  and  all  and  every   person  or  persons  whomsoever 
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lawfully  claiming  or  to  claim  the  same. '^  Subsequently 
Quinn^s  entry  was  contested  in  the  United  States  Land  Office, 
and  on  April  5,  1894,  it  was  canceled  by  the  secretary  of  the 
interior.  On  January  22,  1895,  one  Wilson,  in  behalf  of  the 
Castle  Land  Company,  entered  the  King  addition  with  soldiers' 
additional  homestead  scrip.  The  Wilson  entry  was  also  con- 
tested, and  while  the  present  action  was  pending  it  was  can- 
celed by  order  of  the  secretary  of  the  interior.  The  fact  of 
the  cancellation  of  the  Wilson  entry  does  not  appear  in  the 
record,  but  the  lower  court  took  judicial  notice  of  it.  Holter, 
Parchen,  Seligman  and  King  are  now  and  were  the  directors 
or  trustees  of  the  Castle  Land  Company  from  the  time  of  its 
organization.  In  the  years  1891,  1892  and  1893,  no  report' 
was  filed  by  the  company  as  required  by  section  460,  page 
728,  Fifth  Division  of  the  Compiled  Statutes  1887.  Said  sec- 
tion is  as  follows:  < 'Every  such  company  shall,  annually, 
within  twenty  days  from  the  first  day  of  September,  make  re- 
port, which  shall  be  published  in  some  newspaper  published  in 
the  town,  city  or  village,  or  if  there  be  no  newspaper  published 
in  said  town,  city  or  village,  then  in  some  newspaper  published 
nearest  the  place  where  the  business  of  said  company  is  carried 
on,  which  shall  state  the  amount  of  capital  and  of  the  propor- 
tion actually  paid  in  and  the  amount  of  existing  debts,  which 
report  shall  be  signed  by  the  president  and  a  majority  of  the 
trustees,  and  shall  be  verified  by  the  oath  of  the  president  or 
secretary  of  said  company,  and  filed  in  the  office  of  the  clerk 
of  the  county  where  the  business  of  the  company  shall  be 
carried  on,  and  if  any  of  said  company  shall  fail  to  do  so,  all 
the  trustees  of  the  company  shall  be  jointly  and  severally  lia- 
ble for  all  debts  of  the  company  then  existing,  and  for  all  that 
shall  be  contracted  before  such  report  shall  be  made.  No  lia- 
bility shall  attach  to  any  trustee,  or  board  of  trustees,  by 
virtue  of  the  provisions  of  this  section,  for  a  failure  to  causa 
to  be  published  in  a  newspaper  the  report  in  this  section  men- 
tioned, if  within  the  time  herein  mentioned  said  trustee,  or 
board  of  trustees  or  company,  shall  annually  cause  said  re- 
port to  be  filed  in  the  office  of  the  county  clerk  and  recorder 
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of  the  county  in  which  the  business  of  the  said  company  is 
carried  on,  as  declared  in  its  certificate  of  incorporation."  On 
September  4,  1891,  the  Castle  Land  Company,  by  its  trustees 
aforesaid,  filed  a  report  as  to  the  affairs  of  the  company,  which 
stated  that  all  the  capital  stock,  in  the  sum  of  $500,000,  was 
fully  and  actually  paid  in.  <'At  the  time  said  last-named  re- 
port was  made,  the  only  property,  money,  or  credit,  or  other 
thing  whatsoever,  which  had  been  paid  in  towards  the  payment 
of  the  said  capital  stock  of  the  said  company,  was  the  interest 
which  the  company  had  in  and  to  the  King  addition  to  the 
town  of  Castle,  derived  through  said  Quinn  entry,  which  had 
been  canceled  as  aforesaid. ' '  Section  463,  page  729,  Fifth 
Division  of  the  Compiled  Statutes  1887,  is  as  follows:  *'If 
any  certificate  or  report  made  or  public  notice  given  by  the 
officers  of  any  such  company  in  pursuance  of  the  provisions  of 
this  chaptvcr,  shall  be  false  in  any  material  representation,  all 
the  ofiicers  who  shall  have  signed  the  same  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  company  contracted 
while  they  are  stockholders  or  officers  thereof."  Giddings 
never  took  any  actual  possession  of  the  lots.  In  December, 
1894,  he  brought  suit  against  the  Castle  Land  Company,  on 
the  covenants  in  his  deeds,  to  recover  the  purchase  price  he 
had  paid  for  the  two  lots,  with  interest  from  the  respective 
dates  of  his  deeds.  The  trustees  of  the  company  were  made 
defendants  in  the  suit,  and  judgment  was  demanded  against 
them  by  reason  of  their  failure  to  file  reports  in  1891,  1892 
and  1893,  and  the  report  filed  in  1894,  alleged  to  have  been 
false.  Judgment  was  rendered  in  the  district  court  in  accord- 
ance with  the  prayer  of  plaintiff.  The  appeal  is  from  the 
judgment. 

Cvllen  it  Toole^  SanderH  cfe  Sanders  and  J/.    BvUard^  for 
Appellants. 

F.  E,  Stranahan^  for  Respondent. 

Buck,  J. — The  first  question  for  decision  is  whether  the 
covenant  in  plaintiff^ s  deeds  embraces  the  United  States.     The 
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covenant  is  against  '*all  and  every  person  or  persons  whomso- 
ever, lawfully  claiming,  or  to  claim  the  same. "  We  are  of  the 
opinion  that  the  United  States  is  a  person,  within  the  scope  of 
its  language.  Repvblic  of  Honduras  v.  Soto^  112  N.  Y.  310, 
19  N.  E.  846;  Stanley  v.  SchwaJhy,  147  U.  S.  517,  13  Sup. 
Ct.  418;  Peters  \,  Grvbb, ^\  Pa.  St.  455.)  We  are  also  of 
the  opinion  that  when  the  Quinn  entry  was  canceled  the  con- 
tingent obligation  of  the  Castle  Land  Company  on  its  covenant 
became  fixed.  Manifestly,  the  company  had  abandoned  any 
right  to  the  King  addition  under  said  entry  when  this  suit  was 
instituted.  (See  Resiser  v.  Carn^  (Minn.)  54  N.  W.  89.)  The 
judgment,  then,  as  to  the  Castle  Land  Company,  is  affirmed. 
We  shall  now  discuss  the  liability  of  the  defendant  trustees. 
The  main  question  is  whether  or  not  the  liability  by  virtue  of 
the  covenant  alone  is  a  debt,  within  the  contemplation  of  sec- 
tion 460,  Fifth  Division  of  the  Compiled  Statutes.  The  sec- 
tion requires  a  corporation  to  report  annually  its  < 'existing 
debts."  The  liability  incurred  by  the  Castle  Land  Company 
when  it  executed  the  deeds  to  plaintiff,  as  respondent  himself 
contends,  was  not  capable  of  enforcement  in  the  courts  until 
the  Quinn  entry  was  canceled,  on  April  5,  1894.  Appellants' 
counsel  urge  that  any  right  of  action  against  the  defendant 
trustees  because  of  failures  of  the  corporation  to  file  reports  in 
the  years  1891,  1892  and  1893  is  barred  by  the  statute  of 
limitations.  Answering  this  contention,  counsel  for  respond- 
ent says  in  his  brief :  "The  difficulty  with  their  argument  is 
that  their  premises  are  wrong,  for,  while  it  is  true  that  the 
fee  had  not  passed  out  of  the  United  States,  yet  the  federal 
government  had  permitted  the  entry,  and  the  receipt  of  the 
Register  and  Receiver  had  issued,  and  was  the  property  of  the 
Castle  Land  Company  up  to  the  time  of  its  cancelation  by  the 
Department  of  the  Interior,  on  April  5,  1894.  During  that 
period  of  the  life  of  the  certificate,  the  courts  were  closed  to 
the  plaintiff  by  section  542  of  the  First  Division  of  the  Com- 
piled Statutes  of  the  State  of  Montana,  which  is  as  follows  :  ^ 
*The  receipt  or  certificate  signed  by  the  register  or  receiver  of 
any  U.  S.  Land  Office  of  the  entry  or  purchase  of  any  tract  of 
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land,  or  of  any  tract  by  any  land  warrant,  is  prima  facte  evi- 
dence in  the  courts  of  this  state  that  the  title  to  the  land  men- 
tioned or  described  in  said  receipt  or  certificate,  is  in  the  per- 
son named  therein,  his  heirs  or  assigns/  *  *  *  ^.nd 
what  would  have  been  the  plaintiff's  standing  here  had  he  him- 
self attacked  and  broken  down  his  own  title  which  he  held 
through  the  receipt,  and  which  the  defendant  company  had 
warranted  to  defend  in  him?"  The  argument  of  counsel  for 
appellants  on  this  question  of  limitations  is  a  somewhat  incon- 
sistent one.  They  insist  that  the  covenant  liability  at  the  time 
of  the  execution  of  the  deeds  was  not  an  existing  debt,  within 
the  meaning  of  section  460,  but,  in  point  of  fact,  was  so  con- 
tingent in  character  that  even  the  respondent  could  not  have 
regarded  himself  as  a  creditor  of  the  company  at  that  time. 
Yet  when  they  invoke  the  statute  of  limitations  they  assume 
their  liability  (on  the  theory  that  any  breach  of  a  (X)venant  of 
warranty  occurs  at  the  moment  the  covenant  is  executed^  was 
one  in  actual  existence  when  the  failures  to  report  in  1891-92- 
93  occurred.  In  the  view  we  take  of  this  case,  it  becomes 
unnecessary  to  decide  any  question  as  to  the  statute  of  limita- 
tions, but  we  refer  to  the  argument  on  the  subject  because  it 
practically  sheds  light  on  the  point  of  whether,  the  covenant, 
at  the  time  of  its  execution,  was  an  existing  debt  within  the 
contemplation  of  section  460.  When  the  deeds  were  executed, 
for  all  that  appears  in  the  record,  neither  the  grantee  nor  the 
grantor  knew  of,  or  had  any  reason  to  know  of,  any  defect  in 
the  title  to  the  lots.  As  to  the  exact  time  when  the  Quinn 
entry  was  first  assailed,  the  record  is  silent.  Presumably,  both 
parties  to  the  covenant  regarded  the  title  through  Quinn  as 
good  until  canceled  on  April  5,  1894.  The  status  of  liability 
under  the  covenant  must  be  regarded,  therefore,  by  us,  as  the 
same  at  the  time  of  each  failure  to  report  in  the  years  1891, 
1892  and  1893, 

Section  460  does  not  require  a  corporation  to  report,  as  ex- 
isting debts,  unliquidated  demands  against  it,  founded  on  torts, 
'  Our  section  460  is  substantially  the  same  as  that  of  New  York, 
rom  which  state  it  was  taken.     In  a  case  involving  a  con- 
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struction  of  the  New  York  statute  {Chase  v.  Curtis^  113  U.  S. 
452,  5  Sup.  Ct  554),  the  court  said:  ''The  statute  involved 
in  this  discussion  is  not  a  remedial  statute,  to  be  broadly  and 
liberally  construed,  but  is  a  penal  statute,  with  provisions  of 
a  highly  rigorous  nature,  to  be  construed  most  favorably  for 
those  sought  to  be  charged  under  it,  and  with  strictness  against 
their  alleged  liability.  Under  such  i^  rule  of  construction,  its 
language  is  limited  by  its  own  terms  to  a  liability  on  the  part 
of  the  trustees  to  debts  of  the  corporation  existing  and  aris- 
ing ex  contractu.^ ^  It  is  true  that  a  liability  for  a  debt  based 
upon  a  covenant  in  a  deed,  even  before  the  debt  is  liquidated, 
is  one  ex  contractu.  But  it  is  always  somewhat  difficult  to 
clearly  define  the  boundary  between  an  unliquidated  liability 
resulting  from  a  breach  of  contract  and  one  flowing  from  a  tort. 
In  Mill  Dam  Foundry  Y.  Hovey^  21  Pick.  455,  involving  a  claim 
for  unliquidated  damages  for  breach  of  a  contract,  Chief  Jus- 
tice Shaw  uses  the  following  language  :  ''For  though  a  ques- 
tibn  was  made,  whether  such  a  claim  for  unliquidated  dam- 
ages is  a  debt,  within  the  meaning  of  the  statute,  we  do  not 
think  it  admits  of  a  reasonable  doubt  that  all  such  claims  for 
damages  were  intended  to  be  included  in  the  term  'debts.'  '' 
In  Carver  v.  Manufacturing  Co. ,  2  Story  432,  Fed.  Cas.  No. 
2,485,  Mr.  Justice  Story  said  :  "I  follow  out  the  doctrine  of 
the  case  of  Mill  Dam  Foundry  v.  Hovey^  21  Pick.  466, 
w^hich,  as  far  as  it  goes,  disclaims  the  interpretation  of  the 
word  'debt'  as  limited  to  contracts  for  the  payment  of  de- 
terminate sums  of  money.  Passing  that  line,  it  does  not  seem 
to  me  easy  to  say,  that  if  cases  of  unliquidated  damages  may  be 
treated  as  debts,  because  they  end  in  the  ascertainment  of  a 
fixed  sum  of  money,  that  we  are  at  liberty  to  say,  that 
the  doctrine  is  not  equally  applicable  to  all  cases  of  unliqui- 
dated damages,  whether  arising  ex  contractu  or  ex  delicto.'^ '^ 
The  supreme  court  of  Iowa  in  Warner  v.  Cammack^  37  Iowa 
642,  held  that  the  liability  resulting  from  a  fraud  perpetrated 
was  a  debt,  in  the  sense  of  the  term  "debts  contracted,"  con- 
tained in  the  homestead  statute  of  that  state.  The  court  said: 
"We  hold  that  it  was  a  debt.     And  this  because  the  plaintiff 
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in  that  action  might  have  waived  the  tort,  and  brought  his  ac- 
tion for  money  paid  to  the  use  of  the  defendant  therein."  In 
Green  v.  Eaaton  (Sup.)  26  N.  Y.  Supp.  553,  the  court  held 
that  an  unliquidated  claim  for  a  breach  of  contract  of  employ- 
ment was  a  debt,  within  the  meaning  of  the  New  York  stat- 
ute, which,  as  we  have  stated,  is  almost  identical  with  section 
460.  But  in  Victory  Etc,  Manufacturing  Co.  v.  Beecher^  26 
Huh.  48,  the  court  said  in  reference  to  the  same  statute : 
*^The  other  question  under  the  statute  is,  whether  the  allega- 
tions of  the  complaint  show  debts  existing  against  the 
corporation,  within  the  meaning  of  the  twelfth  section 
(chapter  40,  Laws  1848).  They  show,  undoubtedly,  causes 
of  action  for  breaches  of  contri^ct  and  causes  incident- 
ally arising  or  resulting  from  such  breaches,  which 
would  entitle  them  to  recover  damages  against  the  com- 
pany unless  met  and  defeated  by  some  sufficient  defense.  But 
it  is  very  doubtful  whether  such  causes  of  action  are  debts, 
within  the  meaning  of  the  act.  If  they  are  debts,  would 
not  the  company  be  bound  to  include  them  in  the  annual  re- 
port of  existing  debts  to  be  made  under  section  12  ?  The 
statute  says  the  report  must  state  the  amount  of  existing 
debts.  Is  it  the  intention  that  the  report  shall  state,  as  'ex- 
isting debts,'  the  amount  of  disputed  and  contested  claims?  If 
that  be  so,  then  the  statute  would  operate  in  many  cases  as  a 
confession  of  indebtedness  destructive  of  good  defenses.  The 
words  'existing  debts'  must  have  been  used  in  some  more  re- 
strictive sense,  or  else  the  statute  might  operate  to  subject  the 
tinstees  to  liabilities  which  may  not  be  capable  of  recovery 
against  the  corporation  itself;  for,  if  they  are  to  be  regarded 
as  existing  debts,  then  their  omission  would  be  fatal  to  the 
validity  of  the  report.  *  *  *  The  courts  are  bound  to  ob- 
serve the  distinction  of  law  between  debts  and  demands  or 
claims  for  damages."  The  court  also  said:  ''The  courts 
have  held  that  certain  kinds  of  liability,  which  must  ultimately 
I  ipen  into  debts  are  not  debts,  within  the  meaning  of  the  act 
of  1848  and  similar  acts.  {Oviatt  v.  Ilughe^^  41  Barb.  541; 
Whitney  Anns  Co.  v.  Barlow,  68  N.  Y.  34.)"     The  case  of 
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Green  v.  Easton^  supra^  it  seeois  to  us,  is  apparently  in  conflict 
with  Manufacturing  Co,  v.  Beecher^  supra.  But  a  distinction 
can  be  drawn  between  a  claim  which  actually  exists  in  the  form 
of  a  debt — even  though  an  unliquidated  one — upon  the  breach  of 
a  contract,  and  a  liability  not  ripened  even  into  the  semblance 
of  actual  debt,  but  merely  possible  as  a  debt  from  the  exist- 
ence of  an  agreement  or  contract.  The  contract  before  us 
does  not  fall  within  the  rule  laid  down  in  Green  v.  Easton,  In 
that  case  the  facts  evidently  disclosed  a  conceded  breach  of 
contract  prior  to  the  time  of  filing  the  corporate  report.  In 
our  opinion,  in  no  sense  within  the  meaning  of  < 'existing 
debts,''  as  that  term  is  used  in  section  460,  was  this  covenant 
in  these  deeds  a  debt  in  1891,  1892  and  1893.  It  constituted 
a  contingent  obligation  only,  not  ripened  into  a  debt  during 
the  period  of  the  contest  of  the  Quinn  entry.  To  hold  that 
this  section  contemplates  that  the  trustees  of  a  corporation 
should  be  held  liable  for  failures  to  report  mere  possibilities  of 
debt,  even  though  founded  on  contracts,  would  be  a  harsh  doc- 
trine. Such  a  doctrine  would  seriously  impede  the  business 
operations  of  corporations.  It  would  practically  necessitate 
the  inclusion  in  their  annual  reports  of  details  of  a  character 
of  .entimes  trivial  and  wholly  immaterial.  It  would  fasten  a 
responsibility  of  so  burdensome  a  nature  on  a  trustee  of  a  cor- 
poration that  no  man  of  ordinary  prudence  would  agree  to  ac- 
cept such  a  position.  It  would  violate  the  rule  laid  down  in 
Chase  v.  Curtis,  that  this  section  '  *is  a  penal  statute,  with  pro- 
visions of  a  highly  rigorous  nature,  to  be  construed  most 
favorably  for  those  sought  to  be  charged  under  it,  and  with 
strictness  against  their  alleged  liability. ' '  We  are  clearly  of 
the  opinion  that  the  defendant  trustees  are  not  liable  for  the 
failure  of  the  Castle  Land  Company  to  make  reports  in  the 
years  1891,  1892  and  1893. 

The  next  question  for  our  consideration  is  whether  or  not 
the  report  of  the  company  made  in  1894  was  a  false  report. 
From  the  record,  we  cannot  say  that  it  was  lalse.  It  in  no 
wise  appears,  even  inferentially,  that  the  King  addition  did 
not  cost  the  Castle  Land  Company  the  amount  of  money  for 
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which  it  issued  its  capital  stock.  If  the  capital  stock  was  paid 
in  full,  the  mere  fact  that  the  land  representing  it  had  become 
valueless  would  not  render  its  officers  or  stockholders  liable  for 
any  debts  of  the  company.  This  action  of  plaintiff's 
is  not  one  to  make  stockholders  liable  for  unpaid  stock. 
The  allegations  of  the  complaint  show  that  the  plaintiff 
seeks  to  recover  from  the  trustees  solely  on  the  ground 
that  they  made  a  false  report.  He  relies  upon  section 
463  of  the  Fifth  Division  of  the  Compiled  Statutes  of  Montana. 
Even,  however,  if  the  report  is  false,  can  plaintiff  avail  him- 
self of  any  false  statement  in  it  ?  The  contract  of  the  Castle 
Land  Company  under  the  covenant  of  warranty  had  ripened 
into  an  actual  debt  liability,  and  plaintiff's  right  to  sue  had 
accrued,  before  this  report  of  1894  was  made.  Section  463 
is  strictly  a  penal  statute,  and  we  agree  with  the  interpretation 
placed  upon  it  by  the  supreme  court  of  New  York  in  Torbett 
▼.  Godwin  (Sup.)  17  N.  Y.  Supp.  46;  the  Montana  section  463 
being  identical  with  section  21  (chapter  611,  Laws  1875)  of 
the  New  York  statute  construed  in  said  case.  The  debts  for 
which  officers  of  a  corporation  who  make  a  false  report  are 
liable  are  not  those  contracted  by  the  corporation  prior  to  the 
making  of  a  false  report,  but  those  contracted  subsequent 
thereto.  This  is  a  reasonable  and  fair  construction  of  this 
section  under  the  rule  heretofore  announced  for  the  construc- 
tion of  penal  statutes  of  this  character.  The  judgment  of  the 
lower  court  as  to  the  defendant  trustees  was  erroneous,  and 
must  be  reversed.  The  case  is  remanded,  with  directions  to 
the  district  court  to  render  judgment  for  the  defendant 
trustees. 

Two  separate  appeals  were  taken  from  the  lower  court's  de- 
cision,— one  in  behalf  of  defendant  trustees,  and  the  other  in 
behalf  of  the  Castle  Land  Company, — and  two  transcripts  are 
in  this  court  The  costs  of  appeal  in  the  one  numbered  842 
must  be  paid  by  the  respondent,  and  in  the  one  numbered  843 
must  be  taxed  to  the  Castle  Land  Company. 

Remanded. 
Hunt,  J.,  concurs. 
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STATE  EX  REL.  BROOKS,  Appellant,    v.    FRANSHAM,    \Wm 


Respondent. 

[Submitted  February  23, 1897.    Decided  March  8, 1897.] 

Contested  Election — Remedies — Statutory  Construction — Bed- 
lots — Nomvnation  by  Individuals  Under  liarty  Names, 

CONTESTSD  ELBCTiON—iJeniedfes.— Where  the  same  legislature  gives  two  remedies  for 
the  enforcement  of  a  right,  effect  "Should  be  given  to  each  statute. 

BAMS.—Accordingly,  /ie7d,  that  In  tills  state  a  person  claiming  to  have  been  elected  to  an 
office,  may  bring  a  proceeding  under  section  2010  in  the  nature  of  qujo  warranU),  al- 
though section  1414  same  Code  giyes  another  remedy  for  a  trial  of  the  same 'ques- 
tion. 

Ba^lloth— Nominations  by  Individuals.— VHkere  a  political  party  is  regularly  organized 
and  has  a  party  name,  candidates  nominated  by  petition  of  electors  belonging  to 
that  party  are  not  entitled  to  be  placed  on  the  ballot  under  the  name  of  that  party: 
party  nominations  cannot  be  made  by  petition. 

Bamk.— Under  section  1851, 13f4  and  1356  of  the  Political  Code,  the  ballots  are  prepared 
and  provided  by  the  respective  county  clerks;  and  it  is  the  duty  of  the  clerk  to  pub- 
lish in  one  or  more  newspapers  the  nominations,  at  least  ten  days  before  tiie  election 
(Section  1318.  Political  Code);  /i«Zd.  that  the  object  of  this  publicatitn  is  to  ufford  op- 
portunity to  correct  errors  i^.nd  omissions  before  elections.  (S  1322  of  the  Political 
Code.^ 

Same.— Held,  accordingly,  that  unless  the  corrections  are  made  before  the  election,  the 
ballots  cannot  be  rejected  because  the  nominations  were  not  properly  made. 

Samk.— The  fact  that  the  district  Judge  of  the  county  was  also  a  candidate  for  re-election 
and  thus  disqualified,  does  not  change  the  rule;  application  could  be  made  to  any 
other  district  Judge. 

BAIXOT8— 3f  ar/rina.— The  laws  of  this  state  permit  an  elector  to  vote  a  straight  party 
ticket  by  marking  a  cross  at  the  head  of  his  part;,  or  he  may  mark  a  cross  opposite 
the  name  of  every  candidate  on  the  list;  If  he  desires  to  vot  for  a  candidate  or  can- 
didates on  another  list,  then  he  must  make  a  cross  opposite  tlie  name  for  every  can- 
didate for  whom  he  desires  to  vote.  Heid,  that,  where  there  are  two  candidates  for 
the  same  office,  ballots  which  are  marked  with  the  cross  at  the  head  of  the  list  con- 
taining the  name  of  one  of  the  candidates,  and  with  across  opposite  the  name  of  the 
other,  cannot  be  counted  for  either,  as  it  is  Impossll  le  to  ascertain  the  Intent  of  the 
voter. 

Appeal  from  District  Courts  Galf^tin  County.  F,  JC 
Armstrong^  Judge. 

Quo  Warranto  on  the  relation  of  W.  Randolph  Brooks  to 
determine  the  right  of  William.  J.  Fransham  to  the  office  of 
sheriff  of  Gallatin  county.  From  a  judgment  in  favor  of  de- 
fendant, relator  appeals.      Reversed. 

T.  f/.    ^yalsh^  for  Appellant. 
Vol.  xix-18  . 
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The  elector's  nomination  was  utterly  void.  (State  v.  Hot- 
Witt,  46  Pac.  370;  State  v.  Reek,  46  Pac.  438;  State  y,  Tooker, 
46  Pac.  630.)  Upon  the  second  ground  of  contest,  namely: 
the  error  in  counting  for  defendant,  ballots  marked  with  a 
cross  at  the  top  of  the  democratic  column,  and  also  opposite 
his  name,  we  submit  without  additional  comment  the  follow- 
ing authorities  :  '  (Vailier  v.  Brakke^  64  N.  W.  180;  McKit- 
tricky.  Pardee,  fib  T^ ,  W.  23;  Curran  v.  Clayton,  29  All. 
930;  Ileiskell  v.  Landrum,  46  Pac.  120;  People  v.  Seaman ^ 
6  Denio,  409;  N&wton  v.  Newell,  6  N.  W.  346;  People  v. 
Cicott,  16  Mich.  306.) 

L%ice  i&  Luce,  for  Respondent. 

Where  authority  is  given  to  do  a  particular  thing  and  the 
mode  of  doing  it  is  proscribed,  it  is  limited  to  be  done  in  that 
mode;  all  other  modes  are  excluded.  (Sutherland  on  Statu- 
tory Construction,  §§  326-327;  Thurston  v.  l^entias,  1  Mich. 
193  )  Specific  provisions  relating  to  a  particular  subject  must 
govern  in  respect  to  that  subject,  as  against  general  provisions 
in  other  parts  of  the  law  which  might  otherwise  be  broad 
enough  to  include  it.  (Pell  v.  Pell,  19  Wis.  196;  Smith  v. 
Stevens,  10  Wal.  321;  citing  also  Gorham  v.  Luckett,  6  B. 
Mon.  146;  §  1410-1414,  Code  of  Civil  Procedure;  Ames  v. 
Kansas  111  U.  S.  449;  Foster  v.  Kansas,  112  U.  S.  201;  At- 
torney General  v.  Sullivan,  28  L.  R,  A.  455;  State  v.  Mar- 
low,  15  Ohio  St.  114,  opinion  134;  Smith  v.  Lockwood,  13 
Barb.  209;  Dudley  v.  May  hew,  3  N.  Y.  9;  Sedgwick  on  Con- 
struction of  Statute  and  Constitutional  Law,  94;  Cooley  on 
Constitutional  Limitation,  133,  see  also  207-208-209;  People 
V.  Mahaney,  13  Mich.  481;  Peahody  v.  School  Committee,  115 
Mass.  383.)  This  action  is  not  prosecuted  by  the  attorney 
general  or  by  his  authority,  nor  is  it  presumed  to  be  an  ac- 
tion brought  by  the  people  of  the  state  of  Montana  for  an  al- 
leged usurpation,  but  is  brought  distinctly  under  the  pro- 
visions of  section  1414,  Code  of  Civil  Procedure  to  determine 
a  private  right. 

By  section  1410,    Code  of  Civil  Procedure,   the  action  is 
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made  a  civil  action,  and  section  1414  makes  it  incumbent  upon 
the  person  desiring  to  bring  quo  warranto  where  he  claims  to 
be  entitled  to  a  public  oflSce  unlawfully  held  and  exercised  by 
another,  to  file  an  undertaking  to  pay  any  judgment  for  costs 
or  damages  recovered  against  Mm^  and  all  costs  and  expenses 
incurred  in  the  prosecution  of  the  action.  Nothing  is  better 
settled  than  that  the  extraordinary  remedies  of  injunction, 
mandamus  and  quo  warranto  are  not  grantable  where  the  party 
aggrieved  can  obtain  full  and  adequate  relief  in  the  usual 
course  of  proceedings  at  law,  or  by  the  ordinary  forms  of 
civil  actions,  or  by  a  specific  mode  provided  by  statute.  (High 
on  Extraordinary  Legal  Remedies,  §§  617,  618,  637,  645; 
People  ex  rd.  Lord  v.  Every ^  38  Mich.  405;  State  v.  Wilson, 
2  Pac.  828,  opinion  836,  and  cases  there  cited;  People  v.  Hills- 
dale^ Etc,  Turnpike  Co.,  2  Johns,  190.)  Counsel  cited  the 
following  cases  on  other  questions:  State  v.  Burdicks,  46 
Pac.  854;  Peoples.  District  Court,  18  Col.  26,  31  Pac.  339; 
Simpson  V.  Osbom,  52  Kan.  328,  34  Pac.  747;  Mansion  v. 
Mcintosh,  60  N.  W.  ^^2\  Phelps  Y,  Piper,  67  N.  W.  755; 
State  V.  Johnson,  46  Pac.  440;  Shields  v.  Ja^ob,  88  Mich. 
164,  60  N.  W.  105;  State  v.  Benton,  13  Mont.  306,  34  Pac. 
301;  StackpoleY.  Hallahan,  16  Mont.  40:  Kirk  v.  Rhoads, 
46  Cal.  404;  Gumm  v.  Iluhhard,  97  Mo.  311,  11  S.  W.  61; 
Allen  V.  Glynn,  29  Pac.  670-673;  Bowers  y.  Smith,  17  S.  W. 
761;  Miller  Y.  Pennoyer,  31  Pac.  830-831. 

Hunt,  J. — This  is  an  appeal  from  a  judgment  of  the  dis- 
trict court  of  Gallatin  county  adjudging  that  the  relator  take 
nothing  by  reason  of  his  action,  and  that  the  respondent  re- 
cover his  costs.  The  complaint  alleges  that  the  relator, 
BrookF,  at  the  general  election  in  November,  1896,  was  the 
Democratic  candidate  for  sheriff  of  Gallatin  county,  and  that 
the  defendant,  Fransham,  was  the  Republican  candidate,  hav- 
ing been  regularly  nominated  by  the  Republican  county  con- 
vention of  Gallatin  county.  Relator  further  alleges  that  on 
November  11,  1896,  the  board  of  canvassers  of  Gallatin  county 
declared  and  certified  that  Fransham  had  received  1,080  votes 
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for  sheriff,  and  that  Brooks  had  received  1,034  votes,   where- 
upon Fransham  was  declared  elected  and  a  certificate  issued  to 
him.     Relator,  Brooks,  then  avers  that  the  Silver  Republican 
party  has  existed  in  Montana  at  all  times  since  September  9, 
1896,  and  by  its  convention  had  nominated  candidates  for  elec- 
tors for  president  and  vice  president  of  the  United  States,  for 
representative  in  congress,  and  various  state  officers  for  the 
state  of  Montana,  and  had  published  its  principles,  but  that  no 
convention  of  said   party  was  ever  held  in  Gallatin  county  to 
nominate  candidates  for  county  offices  or  for  any  purpose.     It 
is  also  alleged  that  the  principles  advocated  by  the  Silver  Re- 
publican party  were  much  more  popular   in  Gallatin  county 
than  the  principles  of  the  Republican  party,  and  that  subse- 
(juent  to  the  adjournment  of   the  Republican  county   conven- 
tion for  (lallatin  county  the  various  candidates  of  the  Repub- 
lican party  for  the  various  county  offices  to  avail  themselves  of 
the  advantages  arising  from  the  popularity  of  the  Silver  Re- 
publican party,  'and  with   the  view  to  represent  themselves 
and  have  themselves  represented  to  the  electors   of  the  said 
county  of  Gallatin  as  the  candidates  of  the  said  Silver  Repub- 
lican party,  caused  to  be  circulated  among^  the  electors  of  the 
the  said  county  of  Gallatin  certain  lists,  headed  with  a  recital, 
in  substance,  to  the  effect  that  the  said  individuals  so  thereto- 
fore nominated  by  the  county  convention  of  the   Republican 
l)arty  of  the  said-  county  of  Gallatin  were  thereby,  by  the  elec- 
tors signing  the  same  lists,  nominated  as  the  candidates  of  the 
said  Silver  Republican  party  for  members  of  the  state  legisla- 
ture and  the  various  county  offices,   each  individual   so  nomi- 
nated being  nominated  for  the  same  office  for  which  he  had 
been  theretofore  nominated  by  the  said  Republican  convention; 
that  the  said  lists  so  circulated  were  signed  by  the  number  of 
electors  of  said  county  requisite  to  make  nominations  for  the 
said  offices  by  electors  acting  independently  of  the  convention, 
and  that,  having  been  so  signed,    the  said   lists  were  as  one 
document  filed  in  the  office  of  the  county  recorder  of  the  said 
county  of  Gallatin;  and  that   relator  avers   that,  save  and  ex- 
cept as  aforesaid,  none  of  the  said  individuals,  nor  any  other 
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person,  was  ever  nominated  by  the  said  Silver  Republican 
party  as  candidate  for  any  county  office  for  the  said  county  of 
Gallatin."  And  relator  further  avers  that  immediately  prior 
to  October  23,  1896,  the  supreme  court  of  the  state  had  pend- 
ing before  it  several  cases,  in  which  the  validity  of  other  nomi- 
nations made  in  other  counties  of  the  state  as  the  candidates 
of  the  Silver  Republican  party  for  county  and  district  offices 
was  challenged,  which  said  nominations  were  made  in  the  same 
manner  as  just  set  forth  concerning  the  alleged  nomination  of 
candidates  of  said  Silver  Republican  party  for  county  offices 
in  Gallatin  county;  that  is,  by  the  ind'^.pendent  action  of  elec- 
tors signing  lists  headed  with  a  recital,  in  substance  to  the 
effect  that  they  thereby  nominated  certain  persons  named  as 
the  candidates  of  the  Silver  Republican  party.  It  is  averred 
that  on  October  23,  1896,  the  supreme  court  of  this  state 
handed  down  its  decisions  affecting  nominations  attempted  to 
be  made  in  the  manner  hereinbefore  set  forth,  and  that  there- 
upon the  county  attorney  of  Gallatin  county  advised  the 
county  clerk  of  that  county  of  the  decisions  of  the  supreme 
court,  and  that  the  lists  filed  with  him  were  invalid  as  nomi- 
nation certificates,  and  that  the  candidates  therein  named  were 
not  entitled  to  appear  upon  the  official  ballot  of  Gallatin 
county,  except  as  candidates  of  the  Republican  party,  and  that 
he  should  not  print  the  ballots  with  the  names  of  any  persons 
thereon  as  the  candidates  of  the  Silver  Republican  party  for 
county  offices  of  said  county;  that  thereupon,  on  October  23, 
1896,  the  county  clerk  declared  to  relator  his  intention  to  print 
and  circulate  the  official  ballots  for  the  ensuing  election,  to  be 
held  on  November  3,  1896,  with  no  names  appearing  thereon 
under  the  heading  of  the  Silver  Republican  party,  or  with  the 
group  of  ca^ndidates  of  said  party,  except  those  of  such  per- 
sons as  had  been  nominated  by  it  for  presidential  electors, 
representative  in  congress,  and  state  officers.  The  relator 
avers  that  in  accordance  with  the  advice  of  the  county  attor- 
ney the  county  clerk  caused  to  be  printed  on  October  23d  a 
large  number  of  sample  official  ballots  for  said  county,  on 
which  there  appeared  no  names  of  candidates  of  the  Silver  Re- 
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publican  party  except  for  electors  for  president  and  vice  presi- 
dent, member  of  congress  and  state  officers;  but  that,  disre- 
garding the  advice  so  given,  the  county  clerk  later  on  the 
same  day,  at  the  instigation  of  said  alleged  nominees  of  the 
Silver  Republican  party  for  county  offices,  ceased  to  print  the 
ballots  in  form  as  aforesaid,  and  caused  to  be  printed,  and 
thereafter  to  be  distributed  among  the  various  precincts  of  tae 
county,  official  ballots  on  which  all  of  the  candidates  of  said 
Republican  party  appeared  under  the  head  of  the  Republican 
party,  and  also  under  the  heading  of  the  Silver  Republican 
party,  and  that  such  ballots,  and  no  others,  were  used  at  all 
of  the  precmcts  of  Gallatin  county.  The  relator  avers  that 
one  W.  L.  Holloway  appeared  as  the  Republican  candidate  for 
judge  of  the  Ninth  judicial  district,  and  that  one  F.  K.  Arm- 
strong was  at  the  time  judge  of  said  district  court,  and  wbs 
also  at  that  time  the  Democratic  candidate  for  re-election; 
that  Holloway' s  name  appeared  in  the  lists  hereinbefore  re- 
ferred to,  purporting  to  have  been  nominated  as  the  candidate 
of  the  Silver  Republican  party  for  judge,  and  that  his  name 
appeared  upon  said  official  ballots  under  the  heading  of  the 
Silver  Republican  party,  by  reason  of  which  facts  the  said  F. 
K.  Armstrong  was  disqualified  from  hearing  any  proceedings 
that  might  have  been  brought  to  obtain  redress  for  the  unlaw- 
ful acts  of  the  county  clerk  in  printing  and  distributing  the 
said  ballots;  that  the  relator  and  others,  who  were  candidates 
of  the  Democratic  party,  on  learning  on  October  23,  1896,  of 
the  purpose  of  the  county  clerk  in  the  matter  of  printing  the 
official  ballots  of  Gallatin  county  intended  to  apply  to  the  su- 
preme court  to  have  the  county  clerk  enjoined  from  printing 
or  distributing  any  official  ballots  for  Gallatin  county  with 
any  names  appearing  thereon  as  the  candidates  of  the  Silver 
Republican  party  for  county  offices  for  Gallatin  county,,  when 
they  learned  the  fact  that  the  supreme  court  had  declared  on 
that  day  that  it  would  hear  no  more  cases  touching  the  validity 
of  nominations  or  regularity  of  ballots  for  the  ensuing  elec- 
tion. The  relator  then  avers  that  at  the  election  more  than 
200   ballots   were  cast  in  the  various  precincts  of  Gallatin 
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county  in  which  the  voter  designated  his  choice  of  candidates 
by  marking  a  cross  in  the  circle  at  the  head  of  the  group  of 
candidates  of  the  Silver  Republican  party,  and  not  otherwise, 
and  that  each  of  said  ballots  so  cast  was  counted  and  returned 
by  the  election  officers  as  a  vote  for  Fran  sham  for  sheriff;  that 
if  47  or  more  of  said  ballots,  marked  as  aforesaid,  had  not 
been  counted  for  Fransham,  the  relator  would  have  received  a 
greater  number  of  votes  than  Fransham,  and  would  have  been 
elected.  The  relator  makes  a  further  complaint,  averring  that 
in  the  precinct  of  South  Bozeman  at  least  30,  and  at  the  pre- 
cinct of  Chestnut  at  least  20,  ballots  were  cast  in  which  the 
voters  marked  a  cross  within  the  circle  at  the  head  of  the  list 
or  column  headed  * 'Democratic  party,"  and  also  placed  a  cross 
at  the  left  of  the  name  of  said  Fransham  where  it  appeared  in 
the  list  headed  ''Silver  Republican  Party,"  and  that  ail  of  the 
ballots  so  cast  were  by  the  judges  and  clerks  of  election  of  said 
precincts  returned  as  votes  for  the  said  Fransham  for  sheriff 
and  were  included  in  the  number  of  votes  so  found  to  have 
been  received  by  Fransham  by  the  board  of  county  canvassers. 
The  relator  then  alleges  that  the  defendant  usurped  the  office 
of  sheriff  of  Gallatin  county,  and  he  demands  judgment  against 
said  defendant  and  in  favor  of  his  own  right.  To  this  com- 
plaint the  defendant  demurred  generally  and  specially.  The 
district  court  sustained  the  demurrer.  The  relator  declined 
to  amend  his  complaint,  and  permitted  judgment  to  go  against 
him. 

A  question  of  jurisdiction  is  raised  in  limine  by  the  conten- 
tion of  defendant  that  this  action  cannot  be  maintained  at  all 
as  one  in  the  nature  of  qv^  warranto^  and  that  it  was  not  in- 
stituted within  the  time  allowed  by  law  for  contesting  an  elec- 
tion for  a  county  office, .  and  that,  therefore,  the  lower  court 
had  no  jurisdiction  of  the  subject-matter.  By  section  2010 
et  seq. ,  Code  of  Civil  Procedure,  any  elector  may  contest  the 
right  of  any  person,  declared  to  be  elected  to  an  office  to  be 
exercised  in  a  county,  town  or  city,  for  any  of  four  grounds, 
one  of  which  is  on  account  of  illegal  votes.  It  is  further  pro- 
vided by  section  2015  that,  when  the  reception  of  illegal  votes 
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is  alleged  as  a  cause  of  cjontest,  the  party  contesting  such  elec- 
tion must  deliver  to  the  opposite  party,  at  least  three  days  be- 
fore such  trial,  a  written  list  of  the  number  of  illegal  votes, 
and  by  whom  given,  which  he  intends  to  prove  on  the  trial, 
and  no  testimony  can  be  received  of  any  illegal  votes,  except 
such  as  are  specified  in  such  list.  It  would  seem,  therefore, 
as  if  by  the  use  of  the  words  ''illegal  votes"  in  a  proceeding 
to  contest  an  election,  under  the  statutes  cited,  the  legislature 
meant  votes  cast  by  persons  dihqualified  as  electors  under  the 
constitution  and  laws  of  the  state,  and  that  no  reference  was 
intended  to  contests  over  the  proper  method  of  counting  votes 
confessedly  cast  by  qualified  voters.  But,  if  our  construction 
of  the  statute^  on  this  point  is  too  narrow,  we  still  find  that  by 
the  later  and  better-considered  authorities  the  relator  herein 
should  not  be  denied  the  right  to  maintain  this  action  in  the 
name  of  the  state,  under  section  1414  of  the  Code  of  Civil 
Procedure,  wherein  it  is  provided  that  '  'a  person  claiming  to 
be  entitled  to  a  public  office,  unlawfully  held  and  exercised  by 
another,  by  himself  or  by  an  attorney  and  counselor  at  law, 
may  bring  an  action  therefor  in  the  name  of  the  state  as  pro- 
vided in  this  chapter,"  etc.  Concerning  the  right  to  institute 
a  proceeding  in  the  nature  of  quo  warranto,  where  there  exists 
a  statutory  method  for  testing  the  results  of  an  election.  Spel- 
ling, in  his  work  on  Extraordinary  Relief  (section  1776),  says: 
''Upon  the  question  whether  the  existence  of  a  statutor^^ 
method  for  testing  the  results  of  an  election  will  constitute  a 
bar  to  the  proceeding,  the  authorities  are  not  altogether  har- 
monious; but  nearly  all  the  recent  authorities  are  to  the  effect 
that  such  statutory  remedy  does  not  exclude  the  remedy  by 
quv  warranto  to  Xxy  title."  McCrary  on  Elections  (section 
395)  has  the  following:  "A  statute  which  confers  upon  any 
elector  of  the  proper  county  the  right  to  contest,  at  his  option, 
the  election  of  any  person  who  has  been  declared  to  be  duly 
elected  to  a  public  office,  to  be  exercised  in  and  for  such 
county,  does  not  oust  the  jurisdiction  of  the  proper  court,  on 
information  in  the  nature  of  a  (juo  warranto^  to  inquire  into  the 
authority  of  any  person  who  assumes  to  exercise  the  functions 
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of  a  public  office  or  franchise,  and  to  remove  him  therefrom  if 
he  be  a  usurper,  having  no  legal  right  thereto."  In  State  v. 
Adams,  65  Ind.  393,  it  was  insisted  by  the  appellee  that  the 
court  had  no  original  jurisdiction  over  the  subject-matter  of 
the  suit  by  information  for  a  writ  pf  mandate,  because  the  re- 
lator had  an  adequate  legal  remedy  under  an  act  of  that  state 
for  contesting  elections.  The  code  of  Indiana  enacted  that 
**when  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  office,  or  any  franchise  within  this 
state,  or  any  office  in  any  corporation  created  by  the  authority 
of  this  state,"  an  information  might  be  tiled  against  any  per- 
son or  corporation  by  the  prosecuting  attorney,  '*or  by  any 
other  person  on  his  own  relation,  whenever  he  claims  an  in- 
terest in  the  office,  franchise  or  corporation  which  is  the  sub- 
.  ject  of  the  information."  The  court  said  it  was  clear  to  them 
that  the  relator  might  seek  the  remedy  he  asked  under  the 
statute,  and  that  while  it  was  also  clear,  as  a  general  principle, 
that  a  party  is  not  entitled  to  a  writ  of  mandate  when  he  has 
any  other  adequate  legal  remedy,  '*yet,  where  the  statute  ex- 
pressly gives  the  right  by  information,  we  do  not  think  an- 
other statute  giving  another  adequate  legal  remedy  will  take 
away  the  right  given  by  information."  Paine  on  Elections 
(section  863),  citing  the  Indiana  eases,  says:  ''Nor  will  the 
adoption  of  a  special  statutory  proceeding  for  the  trial  of  cases 
of  contested  elections,  in  the  absence  of  express  provision 
to  that  effect,  abrogate  the  right  to  a  trial  upon  an  informa- 
tion in  the  nature  of  a  quo  warranto^  secured  by  an  unrepealed 
statute  of  the  same  date  with  that  which  establishes  the  statu- 
tory proceeding."  (People  v.  Londoner  (Col.  Sup.)  22  Pac. 
764.)  In  State  v.  Frazier  (Neb.)  44  N.  W.  471,  the  relator 
therein  brought  his  original  petition  in  quo  warranto  against 
one  Frazier,  of  Dakota  county,  alleging  substantially  that  at 
an  election  held  relator  received  a  majority  of  all  legal  votes 
cast  at  said  election,  and  was  duly  elected  to  the  office  of 
county  attorney,  but  that  the  defendant  refused  to  deliver  pos- 
session of  the  office  to  relator.  The  respondent  in  that  case 
raised  the  point  that  the  relator '  should  be  denied  his  remedy 
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by  gtu>  warranto  becau83  he  had  an  adequate  remedy  at  law, 
pursuant  to  certain  statutes  of  Nebraska  providing  for  contest- 
ing elections.  Justice  Cobb  discusses  with  much  learning  the 
argument  of  respondent,  and  thus  regards  it:  ^'The  statute 
nowhere  in  terms  makes  these  provisions  exclusive  of  all  other 
remedieiq  so  that  if  they  are  to  be  so  considered  it  must  be  by 
force  of  that  general  proposition  so  often  invoked,  and  laid 
down  with  more  or  le^s  accuracy,  that  neither  injunction  in 
equity,  nor  mandamu%  at  law,  can  be  resorted  to  where  the 
party  aggrieved  can  obtain  full  and  adequate  relief  in  the  usual 
course  of  proceedings  at  law  or  by  the  ordinary  forms  of  civil 
action.  Mr.  High,  in  his  work  on  Extraordinary  Legal  Rem- 
edies, at  section  617,  says  that  ^a  striking  analogy  exists  be- 
tween the  remedy  by  quo  warranto^  information  and  the  extra- 
ordinary remedies'  above  referred  to.  He  also  lays  down  the 
rule  that  *  where  a  specific  mode  is  provided  by  statute,  *  * 
*  and  a  specific  tribunal  is  created  for  that  purpose,  and  the 
method  of  proceeding  therein  is  fixed  by  law,  resort  must  be 
had  to  the  remedy  thus  provided,  and  proceedings  by  informa- 
tion in  the  nature  of  a  qxio  warranto  will  not  be  entertained.' 
(/rf.)  The  author  cites  to  the  above  :  State  v.  Marlow^  15 
Ohio  St.  114;  State  v.  Taylor^  Id.  137;  Com,  v.  -Ilemzey^  81 
Pa.  St.  101;  People  v.  J^very,  38  Mich.  405;  State  \.  Wad- 
kins,  1  Rich.  Law  42;  People  v.  Whitcornhy  55  111.  172;  Peo- 
ple V.  Ridgley,  21  111.  66;  Dart  v.  Houston,  22  Ga.  506;  Peo- 
ple V.  Turnpike  Co.^  2  Johns,  190.  I  have  examined  all  the 
above  cases  except  People  v.  Whitcomh^  55  111.  172,  which  1 
do  not  find  in  the  library,  and  do  not  find  any  one  of  them  to 
sustain  the  text,  with  the  exception  of  State  v.  Marlow^  15 
Ohio  St.  114,  which  is  the  case  discussed  by  Chief  Justice 
Lake  in  Kane  v.  People,  4  Neb.  509.  I  am,  therefore,  of  the 
opinion  that  the  remedy  by  contest,  under  the  provisions  of 
the  statute  above  cited,  in  cases  like  the  one  at  bar,  is  a  cumu- 
lative, and  not  an  exclusive  one,  and  that  the  objections  to  the 
procedure  by  q%u>  warranto^  and  to  the  jurisdiction  of  this 
court  to  hear  and  determine  it,  must  be  overruled.*"  If  the 
learned  judge  had  been  able -to  read  the  opinion  in  People  v. 
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Wkitcomh^  65  111.  172, — not  accessible  to  him, — he  would 
have  included  it  in  the  statement  that  the  cases  cited  by  High 
in  the  first  edition  of  his  book  on  Extraordinary  Legal  Rem- 
edies (section  617)  do  not  warrant  his  text.  In  the  last  or 
third  edition  the  learned  author  reverses  the  views  he  held  in 
the  first  edition,  which  must  have  been  the  book  referred  to 
by  Justice  Cobb,  for  he  expressly  writes  that  the  better  con- 
sidered doctrine  is  that  the  existence  of  a  statutory  remedy 
does  not  oust  the  jurisdiction  of  courts  by  quo  warranto  or 
prevent  the  people  from  resorting  to  this  remedy  to  determine 
questions  of  usurpation  to  public  office. 

In  People  v.  Ilolden^  28  Cal.  124,  Sanderson,  C.  J.,  for  the 
court,  held  that  the  act  providing  a  mode  for  contesting  elec- 
tions conferred  upon  any  elector  of  the  proper  county  the  right 
to  contest  the  election  of  any  person  who  had  been  declared 
duly  elected  to  a  public  office  to  be  exercised  in  and  for  such 
county;  but  that  this  grant  of  power  to  the  elector  could  in  no 
way  impair  the  right  of  the  people  in  their  sovereign  capacity 
to  inquire  into  the  authority  by  which  any  person  assumed  to 
exercise  the  functions  of  a  public  office,  and  to  remove  him 
therefrom  if  it  was  made  to  appear  that  he  was  a  usurper  and 
without  legal  right  thereto.  The  court  then  speaks  of  the 
remedies  by  information  in  ihe  nature  of  a  quo  warranto  as  a 
power  granted  to  the  people  in  the  right  of  their  sovereignty. 
But  it  is  to  be  observed  that  under  section  1414  of  the  Mon- 
tana Code  of  Civil  Procedure  exactly  the  same  power  is  given 
to  a  person  claiming  to  be  entitled  to  a  public  office  unlawfully 
held  by  another,  to  bring  an  action  in  the  name  of  the  state, 
as  is  given  to  the  attorney  general.  So  that  all  that  the  Cali- 
fornia court  said  sustains  the  proposition  that  the  contested 
election  statute  and  the  remedy  by  quo  warranto  remain  as 
concurrent  remedies.  In  the  recent  case  of  Snowball  v.  Peo- 
plej  147  111.  260,  36  N.  E.  638,  a  qv^  warranto  proceeding 
was  had  to  try  the  title  of  appellant  to  the  office  of  a  member 
of  the  board  of  education  of  a  county.  It  was  there  also  con- 
tended  that  the  proceeding  was  merely  an  election  contest, 
and  that  such  contests  could  only  be  determined  by  the  county 


284  State  ^.  Fransham.  [Mar.  T/ 9 7 

court,  and  not  by  the  circuit  court,  in  a  quo  warranto  proceed- 
ing. The  court  said  :  * 'There  seems  to  be  some  disagree- 
ment among  the  authorities  upon  the  question  whether  pro- 
ings  by  information  in  the  nature  of  quo  warranto  are  ex- 
cluded, where  a  statute  prescribes  a  specific  mode  for  contest- 
ing elections,  and  designates  a  particular  tribunal  for  deter- 
mining such  contests.  It  has  been  held  in  Ohio  and  Pennsyl- 
vania, and  perhaps  in  some  other  states,  that,  where  a  specific 
mode  of  contesting  elections  has  been  provided  by  statute,  that 
mode  alone  can  be  resorted  to,  and  that  the  common-law  moce 
of  inquiry  by  proceedings  in  quo  \oarranto  will  not  be  enter- 
tained. [State  Y.  Marlow^  15  Ohio  St.  114;  Com,  v.  Leech, 
44  Pa.  St.  332;  High  on  Extraordinary  Legal  Remedies, 
§  617.)  It  will  be  found  upon  examination,  that  the  decisions, 
which  thus  hold,  are  based  upon  peculiar  statutory  and  consti- 
tutional provisions,  which  do  not  ei^ist  in  this  state.  {People 
V.  Hall,  80  N.  Y.  117.)  But.  independently  of  such  pro- 
visions, the  weight  of  authority  is  in  favor  of  the  position,  that 
the  special  remedy  given  by  statute  in  such  cases  is  merely 
cumulative,  and  not  exclusive,  of  the  remedy  by  qiu)  warranto. 
The  general  principle  is  that,  in  the  absence  of  any  controlling 
constitutional  restrictions  upon  the  subject,  the  jurisdiction  of 
the  courts  to  proceed  by  information  in  the  nature  of  quo  war- 
tanto  is  not  taken  away  by  a  statute  which  prescribes  a  special 
proceeding,  unless  there  are  express  words  in  the  statute  itself 
taking  away  such  jurisdiction,  or  unless  it  appears  to  have  been 
the  manifest  intention  of  the  legislature  to  confine  the  remedy 
to  the  prescribed  proceeding  and  to  the  designated  tribunal. 
(1  Dillon  on  Mun.  Corp.  (4th  Ed.)  §  202  (old  §  141)  and 
notes.)"  See,  also  State  v.  Gallagher y  81  Ind.  558,  and 
State  V.  Meilike  (Wis.)  51  N.  W.  875.  The  case  of  Gill^pie 
v.  Dio7iy  18  Mont.  183,  44  Pac.  954,  was  an  election  contest 
instituted  specially  under  the  Compiled  Statutes  of  1887,  and 
before  the  adoption  of  the  Codes  of  1895.  It  was  not  con- 
tended in  that  case  that  the  action  was  one  brought  in  the  na- 
ture of  a  quo  warranto  proceeding,  and  questions  herein  raised 
were  not  involved  in  that  case  and  were  not  considered  by  the 
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court.  We  think,  therefore,  that  where  the  two  sections  pro- 
viding for  contesting  the  right  of  a  person  to  hold  an  office 
were  passed  at  the  same  session  of  the  legislature,  effect  should 
be  given  to  each,  if  possible,  and  that  the  proper  construction 
of  the  statutes  heretofore  referred  to  is  that  the  remedy  of  quo 
loarranto  is  concurrent  with  the  right  to  institute  an  election 
contest. 

The  case  for  consideration  on  its  merits  stands  as  one  of 
conceded  facts.  The  Silver  Republican  party  was  at  the 
election  of  1896  in  Montana  an  existing  political  organiza- 
tion within  the  state,  and  within  many  of  the  counties  of 
the  state.  Just  prior  to  its  independent  existence  as  a 
political  party  its  members  affiliated  with  the  Republi- 
can party,  and  agreed  in  convention  of  the  Republican 
party  upon  the  same  state  ticket ;  but  immediately  there- 
after, in  the  exercise  of  its  independent  political  rights, 
it  made  its  own  nominations  for  presidential  electors,  and 
effected  an  organization.  It  also  nominated  local  candi- 
dates for  office  in  various  counties  of  the  state.  But  in  Galla- 
tin county,  as  a  party,  the  Silver  Republicans  did  not  regu- 
larly, in  convention  or  otherwise,  nominate  local  candidates. 
A  number  of  individual  electors  of  that  county  did,  however, 
attempt  to  nominate  as  the  candidates  of  the  Silver  Republican 
party  for  local  offices  the  same  persons  as  the  Republican  party 
had  previously  nominated  as  its  candidates  for  such  offices. 
These  attempted  nominations  having  been  by  petition,  wherein 
individual  electors  sought  to  make  the  persons  named  the  can- 
didates of  the  party  whose  name  they  used  in  the  petition  of 
nomination,  were  invalid  and  worthless  as  party  nominations. 
We  have  already  decided  in  the  cases  of  State  v.  '  Rotwitt^  18 
Mont.  502,  46  Pac  370,  State  v.  Tooker,  18  Mont.  540,  46 
Pac.  530,  and  State  v.  Reek,  18  Mont.  557,  46  Pac.  438,  that 
the  statutes  do  not  permit  a  nommation  of  a  person  as  the  can- 
didate of  a  regularly  existing  political  party  to  be  made  by 
petition  of  unorganized  electors,  and,  furthermore,  that  a  can- 
didate, certified  as  nominated  by  electors,  is  not  nominated  by 
a  political  party,  and  has  no  right  to  be  placed  on  the  official 
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ballot  as  the  candidate  of  an  organized  existing  party.  These 
decisions  were  made  after  careful  consideration  of  our  stat- 
utes, and  must  stand.  It  was  therefore  the  duty  of  the  county 
clerk  of  Gallatin  county  to  omit  from  the  Silver  Republican 
column  of  the  official  ballot  the  names  of  all  persons  so  at- 
tempted to  be  nominated  by  electors  as  the  candidates  of  that 
party  for  local  offices.  But  the  clerk  failed  to  do  his  duty, 
and  without  authority  inserted  and  published  in  the  official  bal- 
lot the  relator ^s  and  other  persons^  names  as  candidates  for 
local  offices  in  the  Silver  Republican  column,  beneath  the 
names  of  those  candidates  for  state  offices  who  had  been  regu- 
larly nominated  in  state  convention  by  the  Silver  Republican 
party.  The  case  comes,  then,  to  this  :  What  is  the  effect  of 
the  unauthorized  conduct  of  the  county  clerk  upon  the  votes 
cast  for  the  candidate  for  sheriflf  by  the  marking  of  the  ballots 
within  the  circle  under  the  caption  of  the  Silver  Republican 
column  ? 

No  embarrassment  confronts  us  by  reason  of  the  alleged 
lack  of  qualification  of  the  voters  who  voted  the  ballots  pre- 
sented; nor  is  the  case  complicated  by  an)*^  contention  on  the 
relator's  part  that  the  ballots  which  were  marked  were  not 
oAcial  ballots, — that  is,  printed  ballots  prepared  and  provided 
by  the  county  clerk,  whose  duty  it  was  under  sections  1351, 
1354,  1366  of  the  Political  Code,  to  cause  the  ballots  to  be 
printed  and  delivered  to  the  judges  of  election.  Section  1318 
of  the  Political  Code  requires  the  county  clerk,  at  least  10 
days  before  an  election  is  held,  to  publish  in  one  or.  more 
newspapers  within  the  county  the  nominations  to  office,  certi- 
fied to  him  as  required  by*  law.  The  object  of  this  require- 
ment is  to  authoritatively  present  to  the  electors  an  accurate 
list  of  names  of  the  persons  who  have  been  duly  nominated  for 
offices  to  be  filled  by  the  voters;  and,  in  the  absence  of  any 
averment  in  the  complaint  to  the  contrary,  we  will  assume 
that  the  ballots  printed  and  delivered  by  the  county  clerk  to 
the  judges  of  election,  and  voted  by  the  electors,  were  the 
same,  in  substance  and  arrangement  of  columns,  and  contained 
the  same  statement  of  names  of  candidates,  together  with  the 
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principles  or  parties  represented  by  such  candidates,  as  were 
included  in  the  published  list  of  nominations  made  10  days  be- 
fore election,  as  required  by  the  above  referred  to  provisions 
of  the  law.  So  we  must  conclude  that  the  form  of  the  ballot 
was  regular  on  its  face.  It  was  apparently  the  ballot  made 
up  exactly  as  the  statute  required  it  should  be  made  Up.  Now, 
when  a  voter  called  for  a  ballot,  the  judges  gave  such  a  ballot 
to  him,  marked  as  required  by  law  (section  1360  of  the  Politi- 
cal Code),  with  the  designation  '^Official  Ballot"  stamped 
thereon.  The  voter,  by  an  examination  of  the  ballot  so  given 
to  him,  was  entirely  unable  to  tell  that  the  Silver  Republican 
candidates  for  local  offices  never  had  been  legally  nominated 
as  the  candidates  of  that  party;  nor  was  it  patent  that  the 
county  clerk  of  Gallatin  county,  in  making  up  the  official  bal- 
lot, had  not  done  his  duty  by  inserting  the  names  of  any  can- 
didates not  nominated  according  to  law.  (Political  Code 
§  1354.)  The  error  in  them  could  not  be  discerned  on  inspec- 
tion; it  was  latent.  The  ballot  was  the  only  one  authorized  to 
be  handed  to  a  voter,  and  to  be  used  by  him.  He  could  mark 
and  return  no  other  without  violating  the  law.  The  voters 
were  innocent  and  honest  in  their  acts.  These  propositions 
are  indisputable. 

But  relator  now  asks  the  court  to  throw  out  the  votes  of 
200  qualified  voters,  who  honestly  used  ballots  furnished  for 
their  use  by  the  authorities  of  the  county,  because  the  county 
clerk  violated  his  duty  by  putting  the  names  of  candidates  who 
were  not  legally  nominated  by  the  Silver  Republican  party  in 
the  party  column  of  that  party.  This  is  a  request  to  have  200 
legal  votes  rejected.  He  raises  no  question  of  the  intent  of 
these  200  voters,  or  of  their  methods  of  voting,  but  relies 
upon  the  argument  that  the  county  clerk's  violation  of  the  law 
made  the  official  ballot  a  falsehood,  and  by  the  use  of  the  bal- 
lot presented  the  voter  was  led  to  vote  for  a  candidate  upon 
the  representation  that  he  was  the  candidate  of  the  party  under 
the  title  of  which  his  name  appeared,  when  in  fact  he  was  not 
such  candidate.  Let  us  grant  that  this  is  true;  yet  it  cannot 
avail  the  relator  in  this  case.     It  must  always  be  remembered 


288  State  1?.  Fransh AM.  [Mar.  T.'9T 

that  the  publication  of  the  nominations  for  10  days  prior  to 
the  election  was  an  official  announcement  to  the  electors  as  a 
fact  that  defendant  was  the  candidate  of  the  Silver  Republican 
party,  and  was  duly  nominated  by  that  party  for  the  office  of 
sheriff,  and  would  be  on  the  official  ballot  as  the  Silver  Repub- 
lican candidate,  unless,  of  course,  it  might  after  publication  be 
otherwise  ordered  by  the  courts.  Furthermore,  the  announce- 
ment was  made  in  order  that  any  errors  or  omissions  in  the 
publication  of  the  names  or  descriptions  of  the  candidates 
nominated  for  office,  or  in  the  printing  of  the  ballots,  might, 
upon  application  of  any  elector  to  the  district  court,  be  cor- 
rected, or  cause  shown  for  not  making  the  correction.  (Po- 
litical Code,  §  1322.)  The  last-cited  statute  contemplates  and 
authorizes  the  institution  of  proceedings  to  cure,  not  alone 
cleiical  omissions  or  errors,  but  likewise  extends  to  instances 
of  defects  by  way  of  omission  of  names  of  candidates  from  the 
ballot,  as  well  as  to  erroneous  insertions  of  names  of  persons 
as  candidates  who  are  not  in  fact  entitled  to  be  so  regarded, 
and  whose  names,  unless  stricken  off  the  official  ballot,  will  be 
erroneously  printed  thereon. 

It  is  well  known  that  the  interests  of  candidates  of  parties 
are  generally  managed  and  jealously  guarded  by  committees 
located  at  central  points,  and  whose  duties  are  to  vigilantly 
protect  their  candidates  against  possible  prejudice  or  error  on 
the  part  of  all  persons,  officially  or  otherwise,  taking  neces- 
sary or  important  or  active  part  in  connection  with  election 
affairs.  Candidates,  too,  are  usually  alert  to  protest  against 
any  infringement  of  the  law  whereby  they  may  be  put  to  dis- 
advantage. In  order  to  give  to  them,  as  well  as  to  all  others, 
the  clearest  understanding:  of  what  ballot  is  to  be  given  to  the 
judges  of  election  for  electors  by  the  county  clerk,  the  law 
has  imposed  upon  that  official  the  duty  of  making  proper  pub- 
lication, and  simultaneously  accorded  to  any  elector  a  correla- 
tively  important  right  of  calling  upon  the  courts  to  comi>el 
the  legal  and  proper  performance  of  his  duty.  But,  where 
there  is  a  neglect  on  the  part  of  one  to  avail  himself  of  this 
right,  he  cannot,  when  the  result  of  the  election  is  announced 
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and  he  finds  himself  defeated  at  the  polls,  ask  the  courts  to 
nullify  the  expressed  will  of  voters  upon  the  ground  of  the 
error  or  wrong  of  the  county  clerk,  which  he  could  by  reason- 
able diligence  have  had  corrected  by  invoking  the  statutory 
provisions  at  the  proper  time.  A^  said  by  Andrews,  C.  J., 
in  the  case  of  People  v.  Wood  (N.  Y.  App.)  42  N.  E.  536  : 
"We  can  conceive  of  no  principle  which  permits  the  disfran- 
chisement of  innocent  voters  for  the  mistake  or  even  wilful 
misconduct  of  election  officers  in  performing  the  duty  cast 
upon  them."  Or  it  might  be  put  in  this  way  :  If  no  ante- 
election  objection  to  a  nomination  is  made,  the  provisions  of 
the  statute  are  to  be  treated  as  directory.  This  principle,  al- 
though apparently  departed  from  in  Priee  v.  Zt«A,  10  Mont. 
61,  24  Pac.  749,  was  none  the  less  the  underlying  one  of  the 
late  decision  in  Stackpole  v.  Hallahan  (Mont.)  40  Pac.  80, 
and  is  the  basis  of  other  numerous  late  and  well-considered 
opinions  {Bmcers  v.  Smith  (Mo.  Sup.)  20  S.  W.  101;  Alleii  v. 
Glynn  (Col.  Sup.,  1892)  29  Pac.  670;  Miller  v.  Pennoytr 
(Or.,  1893)  31  Pac.  830:  Brangdon  v.  Nmarre  (Mich.,  1894) 
60  N.  W.  277),  and  the  two  opinions  rendered  during  the 
same  week  in  December,  1895,  by  the  courts  of  Idaho  and  New 
York,  respectively.  {Baker  v.  Scott ^  43  Pac.  76;  People  v. 
Wood^  supra.)  In  considering  this  case  we  acknowledge 
great  aid  from  the  last  case  cited. 

Possibly  a  case  might  be  conceived  of  where  the  official  bal- 
lot given  to  the  voter  was  not  the  one  published  at  all  by  the 
county  clerk;  as,  for  instance,  where  the  county  clerk  de- 
livered to  the  judges  at  the  last  moment  ballots  containing  dif- 
ferent names  from  those  published  as  the  candidates  nominated 
and  where  the  misconduct  was  such  that  by  no  possible  rea- 
sonable effort  could  it  have  been  prevented,  because  of  the  de- 
ception and  misconduct  of  the  officer.  It  might  be  that,  under 
such  circumstances  the  rule  should  be  relaxed  because  of  the 
possible  inapplicability  of  the  general  principle  stated;  but  na 
such  case  is  presented  here,  and,  even  if  there  were,  it  is  dii- 
ficalt  to  see  how,  under  the  constitution  of  our  state  (section 
13,  article  9),  the  person  who  receives  the  highest  number  of 
Vol.  XIX~I9 
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votes  cast  by  qualified  voters  can  be  denied  the  constitutional 
right  to  the  office  to  which  he  has  been  so  elected.  There  is 
wisdom  in  that  construction  of  election  laws  which  holds  rig- 
idly to  the  doctrine  that  in  our  country,  where  the  will  of  the 
people  is  supreme,  when  clearly  expressed  it  cannot  be  de- 
feated by  a  claim  that  an  official  neglected  to  properly  make 
up  the  ballot  published  and  voted.  A  party  or  candidate  may 
be  defeated  by  an  officiaFs  wrong,  but  the  electors  must  be  se- 
cure in  the  knowledge  that  their  votes,  when  legally  cast  will 
be  counted.  And  we  cannot  hold  to  the  contrary,  unless  com- 
pelled to  do  so  by  mandatory  provisions  of  law  and  construc- 
tion requiring  such  votes  to  be  held  void,  not  in  our  constitu- 
tion or  codes.  The  argument  that  the  ballot  was  a  falsehooil, 
and  that  no  person  should  profit  by  it,  has  considerable  force, 
we  admit;  but  it  is  not  strong  enough,  under  the  facts  ad- 
mitted by  the  demurrer  to  the  complaint  herein,  to  outweigh 
the  more  important  controlling  principle  that  the  electors,  who 
do  not  make  up  the  ballot,  must  rely  with  perfect  assurances 
and  safety  upon  the  official  ballots  given  them,  and  that  their 
ballots  will  be  counted  as  marked,  and  that  their  legally  ex- 
pressed will  cannot  be  overthrown  where  they  are  not  at  fault, 
although  it  should  turn  out  that  the  public  officer  who  had  to 
do  with  the  preparing  of  the  ballot  voted  may  have  neglected 
his  duty. 

The  relator's  complaint  is  wholly  insufficient  in  its  averment 
of  fact  to  warrant  us  in  concluding  that  the  defendant  insti- 
gated the  county  clerk  to  commit  the  error  or  wrong  of  pub- 
lishing the  Silver  Republican  candidates'  names  in  the  manner 
be  did,  or  that  the  clerk  did  so  with  the  actual  knowledge  and 
consent  of  the  defendant.  We,  therefore,  find  it  unnecessary 
to  construe  any  possible  effect  upon  the  result  of  the  election 
that  sections  60,  103,  111,  Corrupt  Practice  Act  (Penal  Code), 
may  have. 

We  think,  too,  that  the  excuses  offered  by  the  relator  for 
lying  by  and  waiting  until  election  was  over  are  too  trivial  for 
serious  consideration.  If  Judge  Armstrong  was  a  candidate, 
and  thus  disqualified  from  issuing  orders  in  the  premises,  re- 
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lator  could  easily  have  gone  to  another  district  judge,  and  ob- 
tained an  order  of  correction  or  to  show  cause.  He  does  not 
pretend  that  he  made  any  real  effort  to  cure  the  error. 

These  views  dispose  of  the  first  branch  of  the  case,  and  lead 
to  our  approval  of  the  ruling  of  the  district  court  thereon. 

The  second  ground  of  contest  raises  this  question  :  How 
should  a  biiUot  be  counted  where,  as  is  shown  by  the  illustra- 
tioB  below,  a  voter  marked  a  cross  within  the  circle  at  the  head 
of  the  column  marked  '^Democratic  Party,"  and  also  placed  a 
cross  at  the  left  of  the  name  of  defendant  where  it  appeared  in 
the  column  headed  <<SiIver  Republican  party  ?  " 


Democratic  Party. 

Silver 
Republican  Party. 

© 

o 

For  Governor, 
Robert  B.   Smith. 

For  Governor, 
Alex.  C.   Botkin. 

For  Sheriff  of 
Gallatin  County, 

W.   Randolph  Brooks. 

1 

X 

For  Sheriff  of 

Gallatin  County, 

William  J,  Fransham. 

This  feature  of  the  case  becomes  material,  for  the  reason 
that  relator  alleges  that  at  least  50  ballots  so  marked  were 
counted  and  returned  as  votes  for  Fransham,  and  were  counted 
and  included  in  the  sum  total  of  his  1,080  votes.  Inasmuch 
as  relator  received  1,034  votes,  it  follows  that  if  Fransham 
was  allowed  60  votes  not  legally  cast  for  him  it  would  reduce 
his  votes  to  1,030,  or  four  less  than  the  relator  received.  The 
learned  district  judge  was  of  the  opinion  that  the  defendant 
was  properly  credited  with  votes  marked  for  him  as  above 
indicated,  construing  the  intention  of  the  voter  who  so  marked 
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his  ballot  to  be  to  vote  for  9II  the  Democratic  candidates  ex- 
cept for  sheriff,  and  for  that  office  he  voted  for  defendant,  the 
Silver  Republican  candidate.  This  construction  was  founded 
upon  section  1403  of  the  Political  Code,  which  is  fully  quoted 
and  discussed  in  Dlckerman  v.  Gdsthorpe  19  Mont.  249,  47 
Pac.  999.  In  that  case  we  held  that  section  li03  was  intended 
to  modify  sections  1354  and  1361  of  the  Political  Code,  and 
that  they  iQust  be  construed  together.  It  was  further  decided, 
as  applied  to  the  ballot  just  illustrated,  that  marking  in  the 
circle  at  the  head  of  the  Democratic  list  is,  under  the  law, — 90 
far  as  the  legal  intent  of  the  voter  is  concerned, — equivalent 
to  placing  a  cross  opposite  the  name  of  each  and  every  candi- 
date in  the  list  under  said  circle.  In  other  words,  we  think 
that  the  permission  to  the  voter  to  mark  in  the  circle  at  the 
head  of  the  Democratic  list  was  simply,  in  effect,  saying  to 
him  :  ''You  may,  instead  of  making  crosses  opposite  the 
names  of  each  and  every  candidate  on  this  list,  make  one  cross 
in  the  circle  at  the  top,  and  by  doing  so  you  express  your  in- 
tent to  vote  for  each  and  every  candidate  of  the  Democratic 
party,  just  as  fully  and  as  specifically  as  if  you  marked  oppo- 
site the  names  of  each  and  every  such  one."  <<The  legal  in- 
tent," says  Justice  Buck  in  that  opinion,  ''from  the  cross  in 
the  circle  is  not  subordinate  to  the  intent  manifested  by  mark- 
ing crosses  opposite  the  names  of  particular  candidates  in  other 
lists." 

This  being  the  law,  therefore,  we  find  that  the  averment  of 
relator's  complaint  is  to  the  effect  that  at  least  50  voters,  by 
marking  a  cross  in  the  circle  at  the  top  of  the  Democratic 
column,  expressed  an  intent  to  vote  for  Brooks,  but  by  also 
marking  a  cross  opposite  the  name  of  Fransham,  on  the  Silver 
Republican  ticket,  they  expressed  their  intent  to  vote  for 
Fransham.  Such  a  marking  of  the  ballot  renders  it  impossi- 
ble, in  our  judgment,  to  determine  whether  the  voters  legally 
intended  to  vote  for  relator  or  for  the  defendant,  for  the  mark 
in  the  circle  at  the  top  of  the  Democratic  column,  although 
apparently  in  favor  of  relator,  was  neutralized  by  the  marks 
in  the  Silver  Republican  column  opposite  defendant's  name. 
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The  voter  who  so  marked  his  ballot  has  really  voted  for  two 
opposing  candidates  for  the  same  office,  and  for  sheriff  his 
ballot  cannot  be  counted  at  all.  If  there  had  been  no  Candi- 
da e  in  the  Democratic  column  named  for  sheriff,  and  the  cross 
was  opposite  the  name  of  Fransham  in  the  Silver  Republican 
column,  the  facts  would  bring  the  case  squarely  within  the 
Dickerman-Gelsthorpe  decision;  but  the  difference  is  most  sig- 
nificant, and  it  is  impossible  to  say  just  what  the  voter  meant 
by  marking  his  ballot  as  he  did.  As  we  have  said,  the  circle 
mark  being  of  equal  significance  with  the  cross  mark  opposite 
the  name,  the  corollary  of  that,  and  the  equivalent  statement 
that  the  voter  has  distinctly  expressed  his  intent  to  vote  for 
two  men,  is  that,  so  far  as  that  part  of  the  ballot  is  involved, 
it  becomes  impossible  to  determine  the  elector's  choice,  and 
such  a  vote  or  votes  must  not  be  counted  for  either  candidate. 
The  sequel  of  what  we  have  said  is  that  the  district  court  ex- 
tended the  rule  of  liberality  of  construction  of  section  1403 
beyond  a  point  where  we  think  it  can  be  properly  applied^ 
The  court  should  have  overruled  the  demurrer  upon  this 
branch  of  the  case,  and  required  defendant  to  answer  the  aver- 
ments concerning  the  votes  in  the  precincts  of  South  Bozeman 
and  Chestnut.  The  judgment  is,  therefore,  reversed,  and  the 
case  remanded,  with  directions  to  the  district  court  to  over- 
rule the  demurrer,  and  require  defendant  to  answer  the  aver- 
ments pertaining  to  the  South  Bozeman  and  Chestnut  voting 
precincts. 

Reversed  and  Remanded. 

Buck,  J.,  concurs. 
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PABST    BREWING    CO.,    Respondent,    v.    MONTANA 
BREWING  CO.,  Appellant. 

[Submitted  Febmary  28, 1897.    Decided  March  15. 1887.] 

Contracts — Interpretation — Rtd^  of  Court. 

GoNTBACTS— Jnterpretot(<m.->B,  who  had  oonyeyed  to  the  defendant  corporation  land  to 
which  he  did  not  haye  perfect  title,  depogited  itock  in  escrow  the  terms  of  which 
proTlded  that,  if  8  at  any  time  when  the  title  could  be  perfected  failed  to  make  the 
payments  necessary  to  obtain  the  deed,  the  defendant  mli^ht  make  the  payment,  and 
should  thereupon  be  entitled  to  so  much  of  the  stock  as  should  at  its  then  cash 
value  be  equal  to  the  amount  so  paid  by  it.  Held,  that  when  S  failed  to  make  pay- 
ment, defendant  might  do  so,  and  that  in  the  absence  of  fraud  8  was  not  entitled 
to  notice. 

SAMK.~Under  such  a  contract  neither  8  nor  his  assignee,  the  plaintiff,  was  entitled  to 
recover  the  full  amount  of  stock  In  escrow  upon  tendering  to  defendant  the  amount 
which  it  had  paid  to  perfect  title. 

Pbactick— iiuJes.— The  object  of  rules  of  court  is  to  facilitate  the  dispatch  of  business; 
they  cannot  be  invoked  to  bar  a  right  unless  a  failure  to  comply  with  them  Is  ctoar. 

Appeal  from  District  Covrt^  Cascade  Cov/rUy.  C  S.  Ben- 
ton^ Judge, 

Action  by  the  Pabst  Brewing  Company  against  the  Mon- 
tana Brewing  Company  and  another.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying  a  new  trial,  the 
defendant  Montana  Brewing  Company  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action  for  the  recovery  of  1,000  shares  of  the 
capital  stock  of  the  Montana  Brewing  Company,  a  corporation 
doing  business  in  Great  Falls,  Mont.  The  facts  necessary  for 
the  statement,  so  far  as  this  appeal  is  concerned,  are  substan- 
tially as  follows  :  Schmitz  and  other  persons  associated  with 
him  had  a  written  contract,  under  the  terms  of  which  within  a 
certain  time  they  were  to  erect  a  brewery  on  a  certain  town 
lot,  and  to  pay  therefor  the  sum  of  $5,000  to  the  owner,  the 
Great  Falls  Water-Power  &  Townsite  Company,  and  upon 
these  conditions  being  complied  with  the  said  last-named  com- 
pany was  to  give  them  a  good  and  sufficient  deed  for  said  lot. 
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Id  this  contract  April  8,  1894,  was  the  limit  of  time  within 
which  the  brewery  should  be  erected  and  the  $5,000  paid;  but 
there  was  a  provision,  also,  that,  if  the  brewery  should  be 
built  and  the  money  paid  before  said  date,  the  townsite  com- 
pany would  execute  its  deed  for  the  lot  prior  to  April  8,  1894. 
Soon  after  entering  into  this  contract,  Scbmitz  and  his  associ- 
ates organized  the  Montana  Brewing  Company.  They  then 
entered  into  a  written  contract  with  the  Montana  Brewing 
Company,  wherein  it  was  agreed  that  the  said  company  should 
erect  the  brewery  under  the  first  contract,  and  issue  them 
5,000  shares  of  its  capital  stock.  The  second  contract  con- 
tained, also,  the  following  proyision:  <'It  is  further  agreed 
between  the  parties  hereto  that  the  said  parties  of  the  first 
part  (Schmitz  et  al.)  shall  at  the  earliest  possible  date  procure 
a  deed,  and  perfect  their  title  to  the  land  hereinabove  de- 
scribed; and  should,  ajt  any  time  when  the  same  can  be  per- 
fected, the  parties  of  the  first  part  hereto  refuse  to  or  neglect 
to  make  the  payments  necessary,  at  the  date  mentioned  there- 
for, on  the  said  contract  between  the  Great  Falls  Water-Power 
&  Townsite  company  and  the  parties  of  the  first  part  hereto, 
the  said  Montana  Brewing  Company  shall  have  the  right  and 
privilege  of  making  said  payments  itself,  and  perfecting  the 
conveyance  hereinabove  referred  to  from  the  Great  Falls 
Water-Power  &  Townsite  Company  to  A.  F.  Schmitz  and 
Joseph  Trimborn;  and  there  shall  be  deducted  from  the  five 
thousand  shares  of  the  capital  stock  of  the  said  company  so 
placed  in  escrow  a  sufficient  amount  thereof,  which  at  the  cash 
value  of  said  stock  at  the  said  time  will  be  equal  to  the  amount 
so  required  to  be  expended  by  the  Montana  Brewing  Company 
to  perfect  said  title,  which  the  said  trustee  is  authorized  to  de 
liver  over  to  said  company  upon  affidavit  being  made  by  the 
president  of  the  company  to  that  eflfect."  Under  this  agree- 
ment Schmitz  and  his  associates  placed  in  escrow  a  deed  to  the 
lot,  and  5,000  shares  of  the  capital  stock  of  the  Montana 
Brewing  Company  were  also  placed  in  escrow.  The  holder  as 
trustee  of  this  deed  and  these  shares  of  stock,  one  Johnson, 
during  the  period  in  which  this  controversy  arose,  was  an 
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o£Bcer  of  the  Montana  Brewing  Company.  Upon  December 
11,  1893,  the  Montana  Brewing  Company  had  eir^ted  a  brew- 
ery, but  there  was  still  due  from  Schmitz,  of  the  $5,000  to  be 
paid  to  the  townsite  company,  the  stim  of  $524.60.  .  This 
amount  was  paid  by  the  Montana.  Bi'ewing  Company,  and 
thereupon  a  deed  was  executed  from  the  townsite  company  to 
Schmitz  and  the  persons  interested  therein,  and  the  one  from 
them  to  the  Montana  Brewing  Company  was  delivered.  Upon 
demand  and  affidavit  filed,  the  trustee  who  held  the  5,000 
shares  of  stock  in  escrow  delivered  Schmitz' s  proportionate 
share  of  the  same,  namely,  1,000  shares,  to  the  Montana 
Brewing  Company.  Metowhile,  on  August  19,  1893,  Schmitz 
had  assigned  1,000  shares  in  the  Montana  Brewing  Company 
to  the  Pabst  Brewing  Company,  of  Milwaukee,  Wis.  The 
Pabst  Brewing  Company  brought  suit  against  the  Montana 
Brewing  Company  and  the  trustee  or  holder  of  the  instruments 
in  escrow  to  recover  the  1,000  shares  of  stock  assigned  to  it, 
It  offered  in  its  complaint  to  pay  anything  due  on  said  stock 
which  the  Montana  Brewing  Company  might  have  advanced  in 
payment  of  the  lot  on  which  the  brewery  was  erected  to  the 
townsite  company.  To  this  suit  one  Webster  was  also  made  a 
defendant.  Webster,  on  December  20^  1893,  as  a  creditor  of 
Schmitz,  had  attached  certain  money  ($1,500)  held  by  the  Mon- 
tana Brewing  Company  to  the  credit  of  Schmitz.  In  its  answer 
the  Montana  Brewing  Company  admitted  that  it  held  $1,500 
belonging  to  Schmitz.  Upon  the  trial  it  appeared  in  the  evi- 
dence that,  after  the  organization  of  the  Montana  Brewing 
Company,  Schmitz  and  the  other  incorporators  had  agreed  to 
aivance  money  to  the  company  for  the  purpose  of  enabling 
it,  as  Schmitz  testified,  to  meet  its  obligations  and  require- 
ments for  erecting  the  brewery  and  paying  for  the  lot,  but,  as 
the  other  incorporators  testified,  upon  an  express  agreement 
that  each  one  of  the  incorporators  was  to  receive  1,000  shares 
of  the  capital  stock  upon  payment,  each,  of  $5, 000,  and  not 
until  such  payment, — the  money  so  received  to  be  used  in  the 
erection  of  the  brewery  by  the  company,  and  not  for  payments 
due  on  the  lot.     Schmitz  admitted  in  his  testimony  that  he 
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was  to  be  repaid  for  what  moneys  he  should  advance  under 
the  last  aforesaid  agreement  in  stock,  but  claimed  that  each 
incorporator  had  the  privilege  of  taking  only  so  much  stock  as 
he  might  desire.  Schmitz  had  paid  to  the  Montana  Brewing 
Company  $1,500  prior  to  August  19,  1893,  when  he  assigned 
to  the  Pabst  Brewing  Company.  In  behalf  of  plaintiff,  the 
Pabst  Brewing  Company,  a  witness  testified  that,  after  the  as- 
signment of  stock  to  it  by  Schmitz,  he  had  demanded  of  the 
trustee,  Johnson,  some  time  in  August  or  September,  1893, 
the  1,000  shares  of  stock,  and  had  offered  to  pay  what  was 
due  thereon,  he  did  not  know,  because  the  itrustee,  Johnson, 
who  was  an  officer  of  the  corporation,  would  not  inform  him, 
how  much  was  due  on  the  stock,  and  made  no  tender  of  any 
money.  Schmitz,  who  also  testified  in  behalf  of  plaintiff, 
stated  that  no  demand  had  been  made  on  him  to  pay  his  share 
of  what  remained  due  on  the  purchase  price  of  the  lot.  The 
testimony  as  to  the  value  of  the  stock  of  the  Montana  Brewing 
Company  on  December  11,  1893,  was  vague  in  character.  It 
app€$ars  that  at  said  date  there  was  no  sale  for  it,  and  there- 
fore no  market  price.  Prior  thereto,  however,  sales  had  been 
made  of  stock  at  the  rate  of  $5  per  share,  and  even  as  high  as 
$10  per  share.  The  defendant  Webster  disclaimed  any  in- 
terest in  the  1,000  shares  of  the  stock  plaintiff  claimed  Schmitz 
had  assigned  to  it.  The  trial  court  made  no  special  findings, 
but  decided  that,  upon  the  payment  by  the  Pabst  Brewing 
Company  of  $524.60,  the  Montana  Brewing  Company  should 
assign  to  it  1,000  shares  of  its  capital  stock.  The  appeal  is 
from  an  order  denying  a  motion  for  a  new  trial,  and  the  judg- 
ment in  favor  of  plaintiff. 

Leslie  <&  Downing  and  H.    W.  Berry,  for  Appellant. 

A,  J.  Shores  and  Douglas  Martin^  for  Respondent. 

Buck,  J. — It  is  insisted  that  the  alleged  errors  relied  upon 
for  reversal  of  this  case  are  not  set  forth  in  appellant's  brief 
in  the  manner  required  by  subdivision  3  of  rule  5  of  this  court 
and  hence  should  not  be  considered.     The  main  object  of  this 
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and  similar  raiee  is  to  facilitate  the  dispatch  of  business.  Such 
rules  cannot  be  invoked  to  bar  a  right  unless  a  failure  to  com- 
ply with  them  is  clear.  After  inspection  of  the  brief  we  are 
of  opinion  that,  while  it  may  be  somewhat  defective,  it  never- 
theless sufficiently  calls  attention  to  the  errors  assigned  in  the 
statement  on  motion  for  a  new  trial. 

It  is  apparent  from  the  decision  of  the  court  below  that  the 
trial  judge  found  against  respondent's  contention  that  the  Mon- 
tana Brewing  Company  should  have  paid  the  sum  of  $524. 60 
due  on  the  purchase  price  of  the  townsite  lot  with  the  funds 
in  its  hands  belonging  to  Schmitz.  If  this  were  not  true,  the 
decree  would  not  have  directed  respondent  to  pay  that  sum  as 
a  condition  precedent  to  the  right  to  have  transferred  to  it  the 
1,000  shares  of  stock.  The  contract  between  the  Montana 
Brewing  Company  and  Schmitz  et  al.  bound  the  latter  to  pro- 
cure a  title  to  the  townsite  lot  as  soon  as  possible,  and  pro- 
vided expressly  that,  in  the  event  of  a  refusal  or  neglect  to 
procure  such  title,  the  Montana  Brewing  Company  might  pay 
whatever  balance  was  due  the  townsite  company,  and  deduct 
from  the  shares  of  the  capital  stock  in  escrow  a  sufficient 
amount  of  said  stock,  which,  at  the  cas)i  value  of  said  stock  at 
the  time  of  such  payment,  would  be  equal  thereto.  There  is 
no  ambiguity  in  this  last  mentioned  provision  of  the  contract, 
and  on  what  theory  the  lower  court  ordered  the  entire  1,000 
shares  of  stock  to  be  transferred  to  the  respondent  we  are  un- 
able to  determine.  It  clearly  ignored  the  contract  provit^ion, 
and  in  doing  so  committed  error.  If,  too,  the  lower  court 
found  the  value  of  the  stock  of  the  Montana  Brewing  Com- 
pany to  be  one  dollar  per  share  on  December  11,  1893,  it 
erred  in  this  respect  also.  The  evidence  was  that  prior  to  said 
date  shares  of  said  stock  had  been  sold  at  a  much  greater  rate 
than  one  dollar  per  share,  and  that  on  December  11,  1893, 
there  was  absolutely  no  market  sale  for  it.  It  does  not  follow 
that,  because  there  is  temporarily  no  sale  for  property,  it  is 
without  value;  and,  under  testimony  showing  such  a  condition 
of  affairs,  a  court  has  no  right  to  find  arbitrarily  that  property 
so  situated  is  of  a  certain  value. 
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Appellant  had  a  right  to  repayment  of  the  $524. 60  expended 
in  procuring  a  title  to  the  townsite  lot  in  stock  of  the  value 
thereof  on  December  11,  1893.  Respondent,  as  assignee  of 
Schmitz,  had  no  greater  interest  in  the  1,000  shares  of  the 
stock  in  escrow  than  its  assignor.  Schmitz  had  bound  him- 
self to  procure  title  to  the  townsite  lot  '*at  the  earliest  possi- 
ble date.'^  This  he  neglected  to  do.  He  was  not  entitled  to 
any  notice,  nor  was  his  assignee,  of  the  time  when  it  was  pos- 
sible to  procure  a  deed  to  the  lot.  The  respondent  should 
have  ascertained  that  fact  itself  as  a  part  of  its  assignor's  con- 
tract obligation.  The  pleadings  do  not  allege  any  fraud,  nor 
from  the  evidence  in  the  record  is  any  fraud  disclosed,  whereby 
respondent  was  prevented  from  a  compliance  with  the  terms  of 
Schmitz' s  express  engagement  to  procure  a  title  to  the  town- 
site  lot  at  the  earliest  possible  date. 

It  is  suggested  in  his  brief  that  respondent  would  be  en- 
titled to  any  dividends  paid  on  the  assigned  Schmitz  stock,  or 
so  much  thereof  as  ought  to  be  transferred  to  it.  With  this 
we  agree.  On  such  shares  of  the  said  1, 000  shares  of  stock 
as  it  may  be  entitled  to  after  the  amount  to  be  deducted  by 
the  Montana  Brewing  Company  at  the  cash  value  of  the  stock 
on  December  11,  1893,  is  ascertained,  all  dividends  received 
by  the  Montana  Brewing  Company  should  belong  to  respond- 
ent. The  record,  however,  does  not  disclose  that  any  divi- 
dends were  ever  paid,  and  we  mention  this  only  for  the  future 
guidance  of  the  court  below  in  the  adjustment  of  this  contro- 
versy, if  any  dividends  were  ever  paid. 

The  order  denying  the  motion  for  a  new  trial,  and  the 
judgment,  are  reversed,  and  the  cause  is  remanded  for  a  new 
trial  in  accordance  with  the  views  herein  expressed. 

Reversed  atvd  Remanded, 

Hunt,'  J.,  concurs.     Pembebton,  C.  J.,  not  sitting. 
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HENRY  C.  STIFF,  Appellant,  v.  H.  W.  M'LAUGHLIN, 
SitEHiFF,    Respondent. 

[Submitted  March  12, 1897.    Decided  March  22, 1897.] 

Indiam,  Reservation — Levy  of  Execution — Bight  of  Entry — 
Consent  of  Agent, 

Entry  on  Indian  lands  by  an  officer  to  levy  an  execution  Issued  by  a  state  court  on  prop- 
erty of  one  not  an  Indian,  but  residing  on  the  Indian  land  by  consent  of  the  tribe,  is 
not  Interdicted  by  the  provision  of  the  enabling  act  of  Montana  that  all  Indian  lands 
in  the  state  "shall  remain  under  the  absolute  Jurisdiction  and  control  of  theCongress 
of  the  United  States." 

One  not  an  Indian  acquires  no  tribal  relations  by  marriage  with  an  Indian  woman  and 
residence  on  a  reservation. 

The  provision  of  article  2  of  the  treaty  of  1866  with  the  Flathead  Indians,  that  there 
might  be  placed  on  their  reservation  "other  friendly  bands  of  Indians  of  the  Territory 
of  Washington/'  who  might  agree  to  be  consolidated  with  the  Flathead  Nation,  does 
not  authorize  the  adoption  into  the  tribe  of  a  quarter-breed  Chippewa,  who  Is  mar- 
ried to  a  Flathead  woman. 

The  fact  that  a  man  Is  permitted  by  the  United  States  authorities  to  reside  on  a  reserva- 
tion with  his  Indian  wife  does  not  raise  a  presumption  that  the  government  intended 
he  should  acquire  the  status  of  a  tribal  Indian. 

A  refusal  of  an  Indian  agent  to  consent  to  entry  by  a  sheriff  on  the  reservation  to  levy 
execution  on  the  property  of  one  not  an  Indian  does  not  excuse  the  sheriff  from  mak- 
ing the  levy. 

Advice  of  a  Uulted  States  district  attorney  that  the  sheriff  had  no  right  to  enter  the 
reservation  without  the  agent's  consent  does  not  excuse  the  sheriff  from  making  the 
levy. 

Appeal  from  District  Courts  Missovla  County.  F.  H. 
Woody ^  Judge. 

Action  by  Henry.  C.  Stiff  against  H.  W.  McLaughlin, 
sheriff  of  Missoula  county,  and  others.  There  was  judgment 
for  defendants  on  the  pleadings,  and  the  plaintiff  appeals.  Re- 
versed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Appellant  (plaintiff  below)  on  July  2,  1895,  caused  an  exe- 
cution to  be  issued  on  at  judgment  in  force  against  one  Sloan, 
and  delivered  it  to  the  sheriff  of  Missoula  county,  requesting 
him  to  levy  upon  certain  personal  property  belonging 
to   Sloan,    a   list    of    which    he    furnished    that    officer    at 
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the  same  time.  The  property  consisted  of  cattle,  horses, 
harness,  wagons,  and  agricultural  implements  in  the  pos- 
session of  Sloan  near  Mud  Creek,  on  the  Flathead  Indian 
reservation,  in  Missoula  county,  Montana.  The  sheriff  refused 
to  make  the  levy,  and  subsequently  appellant  instituted  the 
present  suit  against  him  and  his  bondsmen  to  recover  damages 
alleged  to  have  been  sustained  by  said  failure  and  refusal  to 
make  the  levy.  The  answer  of  respondents  (defendants  be- 
low) contains  no  denial  of  the  allegation  of  the  complaint,  but 
seeks  to  justify  the  refusal  of  the  sheriff  to  make  this  levy.  It 
alleges  :  ''That  the  said  Allen  Sloan,  upon  whose  property  he 
(the  sheriff)  was  directed  to  levy  said  execution,  is  a  Chippewa 
Indian  of  the  quarter  blood;  that  he  is  married  to  an  Indian 
woman  belonging*  to  the  Flathead  tribe  of  Indians;  that  at  all 
the  times  mentioned  in  the  complaint,  and  for  many  years 
prior  thereto,  the  said  Sloan  and  his  wife  resided  and  still  re- 
side upon  the  Flathead  Indian  reservation  in  the  state  of  Mon- 
tana, and  that  his  right  to  so  reside  upon  said  Indian  reserva- 
tion has  been  and  is  recognized  and  allowed  by  the  authorities 
of  the  United  States  in  charge  of  and  having  jurisdiction  over 
said  Flathead  Indian  reservation;  that  all  the  property  of  said 
Sloan  upon  which  said  defendant  was  directed  to  levy  said  exe- 
cution was,  at  all  the  times  mentioned  in  said  complaint,  upon 
said  Flathead  Indian  reservation."  It  is  also  alleged  that  the 
sheriff  applied  to  the  Indian  agent  in  charge  of  said  Flathead 
Indian  reservation,  and  to  the. United  States  district  attorney 
for  the  district  of  Montana,  for  permission  to  enter  upon  the 
reservation  and  make  the  levy,  and  that  the  said  Indian  agent 
refused  such  permission,  and  the  said  district  attorney  advised 
that  he  (the  sheriff)  had  no  authority  to  enter  upon  the  reser- 
vation for  the  purpose  of  making  the  levy.  The  treaty  entered 
into  between  the  United  States  and  the  Flathead,  Kootenay 
and  Upper'  Pend  d'Oreilles  Indians,  on  July  16,  1866,  and 
proclaimed  April  18,  1859,  contains  the  following  provision  : 
''Article  2.  There  is,  however,  reserved  from  the  lands  above 
ceded,  for  the  use  and  occupation  of  the  said  confederated 
tribes,  and  as  a  general  Indian  reservation,  upon  which  may 
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be  placed  other  friendly  tribes  and  bands  of  Indians  of  the 
Territory  of  Washington  who  may  agree  to  be  consolidated 
with  the  tribes  parties  to  this  treaty,  under  the  common  de8%- 
nation  of  the  'Flathead  Nation,'  with  Victor,  head  chief  of 
the  Flathead  tribe,  as  the  head  chief  of  the  Nation,  the  tract 
of  land'  included  within  the  following  boundaries :  *  *  * 
Nor  shall  any  white  man,  excepting  those  in  the  employment 
of  the  Indian  Department,  be  permitted  to  reside  upon  the  said 
reservation  without  the  permission  of  the  confederated  tribes, 
and  the  superintendent  and  agent."  The  court  below  denied 
appellant's  motion  for  judgment  on  the  pleadings,  but  rend- 
ered judgment  on  the  pleadings  in  favor  of  respondents,  and 
the  appeal  is  from  said  judgment. 

Bfckford^  Stiff  db  Ilershey,  for  Appellant. 

K  C.   Webster,  for  Respondents. 

Buck,  J. — The  case  of  Draper  v.  United  States  (recently 
decided  by  the  supreme  court  of  the  United  States)  17  Sup. 
Ct.  107,  in  our  opinion,  disposes  of  this  appeal.  Ihe  facts  in 
that  case  were  that  Draper,  a  negro,  murdered  a  negro  woman 
on  the  Crow  reservation,  which  is  within  the  boundaries  of 
Custer  county,  Montana.  He  was  indicted  and  convicted  in 
the  circuit  court  of  the  United  States  for  the  district  of  Mon- 
tana. The  supreme  court  holds  that  said  circuit  court  had  no 
jurisdiction  of  the  crime,  following  United  states  v.  McBrat- 
ney,  104  U.  S.  621.  The  Draper  opinion  discusses  the  legis- 
lation organizing  the  Territory  of  Montana,  the  enabling  act  of 
congress  admitting  Montana  as  a  state,  and  the  ordinance 
adopted  by  the  Montana  constitutional  convention  providing  : 
<<And  said  Indian  lands  shall  remain  under  the  absolute  juris- 
diction and  control  of  the  congress  of  the  United  States,"  etc. 
It  also  reviews  the  provision  of  the  treaty  with  the  Crow  In- 
dians, and  the  various  acts  of  congress  as  to  Indians  and  In- 
dian reservations,  and  the  decisions  of  the  United  States  couris 
pertinent  to  the  question  of  jurisdiction  of  state  and  United 
States   courts  over  Indian  reservations.     It  is  unnecessary. 
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therefore,  for  us  to  recapitalate  the  reasoning  from  which  the 
oonclnsions  of  law  in  the  McBratney  and  Draper  decisions, 
9upra^  were  reached.  In  the  McBratney  case  is  the  following 
language  :  <^The  record  before  us  presents  no  question  under 
the  provisions  of  the  treaty  as  to  the  punishment  of  crimes 
committed  by  or  against  Indians,  the  protection  of  the  Indians 
in  their  improvements,  or  the  regulation  of  congress  of  the 
alienation  and  descent  of  property  and  the  government  and  in- 
ternal police  of  the  Indians.  The  single  question  that  wq  can 
or  do  decide  in  this  case  is  that  stated  in  the  certificate  of  di- 
vision of  opinion,  namely,  whether  the  circuit  court  of  the 
United  States  for  the  district  of  Colorado  has  jurisdiction  of 
the  crime  of  murder  committed  by  a  white  man  upon  a  while 
man  within  the  Ute  reservation,  and  within  the  limits  of  the 
State  of  Colorado;  and,  for  the  reasons  above  given,  that  ques- 
tion must  be  answered  in  the  negative."  In  the  Draper  cate 
the  court  said  :  <<0f  course  the  construction  of  the  enabling 
act  (of  Montana)  here  given  is  confined  exclusively  to  the  issue 
before  us,  and  therefoi*e  involves  in  no  way  any  of  the  ques- 
tions fully  reserved  in  United  States  v.  McBratney ^  and  which 
are  also  intended  to  be  fully  reserved  here."  There  is  noth- 
ing in  the  treaty  between  the  United  States  and  the  Flathead 
Indians  to  except  the  Flathead  Indian  reservation  from  the  law 
as  to  the  jurisdiction  of  the  state  courts  of  Montana  laid  down 
in  the  Draper  decision  with  reference  to  the  Crow  reserva- 
ticm. 

Counsel  for  respondents  say  in  their  brief  :  ''At  the  time 
the  answer  was  drawn  in  this  case,  and  the  motion  for  judg- 
ment on  the  pleadings  was  argued,  the  respondents  relied 
largely  on  the  decisions  of  United  States  District  Judge 
Knowles  in  cases  before  him  (  United  States  v.  Partdlo^  48 
Fed.  670;  Trusoott  v.  Cattle  Co,,  73  Fed,  60),  in  which  he 
had  decided,  in  effect,  that  state  officers  had  no  juri)sdiction 
or  right  to  enter  upon  Indian  reservations  in  Montana  to  exe- 
<.ute  process  issued  out  of  state  courts.  While  this  principle 
has  been  limited,  and  to  some  extent  overruled,  in  recent  de- 
cisions of  the  court  of  appeals  at  San  Francisco  (see  Ti^uscott 
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V.  Cattle  Co, ,  %uir(i)^  and  by  the  recent  decision  of  the  su- 
preme court  of  the  United  States  in  the  Draper  case,  we  be- 
lieve still  that  this  is  the  law  governing  the  facts  involved  in 
this  case.  While  the  answer  was  drawn  under  the  view  that 
the  officer  had  no  right  to  levy  an  execution  from  a  state  court 
on  property  on  an  Indian  reservation  in  any  case,  still,  hap- 
pily, the  answer  sets  up  certain  facts,  namely,  those  alleging 
the  tribal  relations  of  the  judgment* debtor  Sloan  to  the  United 
States  and  the  confederated  tribes  of  Indians  on  the  Flathead 
reservation,  which  clearly  show  that  the  respondent  sheriff 
had  no  jurisdiction  to  execute  the  particular  process  mentioned 
in  the  pleadings  in  this  action.  The  sheriff  had  no  jurisdiction 
to  go  upon  the  reservation,  and  violate  and  disturb  such 
tribal  relations,  without  the  consent  of  the  proper  officers  of 
the  United  States  who  are  the  guardians  of  such  Indians.  The 
answer  sufficiently  shows  by  the  facts  stated  that  Sloan,  the 
judgment  debtor,  was  an  Indian  ward  of  the  United  States 
government,  sustaining  tribal  relations  to  the  Flathead  tribe 
of  Indians,  and  affiliated  to  them,  and  lawfully  residing  on 
said  Flathead  reservation  with  his  property  there;  and  we  still 
contend  that  the  sheriff,  under  the  circumstances,  had  no  right 
to  go  upon  said  reservation,  and  levy  the  execution  upon  said 
Indian's  property."  The  allegations  in  their  answer  relied 
upon  by  respondents'  counsel  appear  in  the  statement.  From 
these  allegations,  simmered  down,  it  appears  that  Sloan*  the 
judgment  debtor,  was  a  quarter  breed  (not  an  Indian)  married 
to  a  Flathead  Indian  woman,  and  residing  with  her  on  the 
Flathead  Indian  reservation  by  the  permission  of  the  Flathead 
Indians  and  the  United  States  authorities.  The  only  language 
in  the  Flathead  treaty,  from  which  it  can  be  even  remotely  in- 
ferred that  the  Flathead  and  the  other  confederated  tribes  on 
the  Flathead  reservation  had  the  right  to  adopt  Sloan  into 
their  tribe  and  invest  him  with  the  privileges  and  immunities 
enjoyed  by  themselves  as  tribal  Indians,  is  set  forth  in  the 
statement.  But  clearly  this  language  of  the  treaty  admits  of 
no  such  inference.  It  provides,  perhaps,  for  the  adoption 
into  their  tribe  of  friendly  tribes  and  bands  of  Indians  of 
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Washington  Territory.  But  the  Indian  blood  in  Sloan  was 
Chippewa.  He  was  exactly  in  the  same  position  as  if  he  had 
had  no  Indian  blood  in  him  at  all.  The  marriage  of  a  man  not 
an  Indian  to  an  Indian  woman  does  not  give  him  the  status  of 
a  tribal  Indian,  nor  does  he  acquire  such  a  status  from  the 
fact  that  he  resides  upon  an  Indian  reservation  with  an  In- 
dian wife.  Unless  in  the  government's  treaty  with  the  Flat- 
head Indians  themselves,  or  under  some  act  of  congress,  a 
right  was  expressly  given  the  Flathead  Indians  to  adopt  per- 
sons other  than  tribal  Indians  of  Washington  territory  into 
their  trib^,  no  court  would  be  justified  in  holding  that  any 
such  right  existed.  Their  treaty  gave  no  such  right  to  the 
Flatheads  as  we  have  stated,  and  we  know  of  no  law  conferring 
any  such  right.  Nor  from  the  fact  that  the  United  States 
authorities  permitted  Sloan  to  reside  on  the  reservation  can  it 
be  reasonably  inferred  that  he  had  acquired,  or  that  it  was  in- 
tended by  the  government  that  he  should  acquire,  the  status 
of  a  tribal  Indian.  We  cannot  agree  with  this  contention  of 
respondents'  counsel.  It  is  conceded  that  the  property  which 
the  sheriff  refused  to  levy  upon  was  personal  property.  Sloan, 
the  owner,  was  not  a  tribal  Indian.  By  going  upon  the  Flat- 
head Indian  reservation,  and  taking  Sloan's  personal  property 
into  his  custody,  the  sheriff  would  not,  in  our  opinion,  have 
necessarily  interfered  with  the  Indians  themselves,  or  infringed 
upon  their  rights  as  a  tribe  under  their  treaty.  The  refusal 
of  the  Indian  agent  to  grant  permission  to  the  sheriff  to  enter 
the  reservation  is  no  justification  of  the  failure  to  levy  the 
execution.  The  agent  had  no  right  to  refuse  such  permission. 
Nor  was  the  advice  given  the  sheriff  by  the  United  States  dis- 
trict attorney  any  excuse  for  said  sheriff's  failure  to  perform 
a  duty  enjoined  upon  him  by  the  laws  of  Montana.  We  are 
of  the  opinion  that  the  court  erred  in  giving  judgment  on  the 
pleadings  for  the  respondents.  The  judgment  is  reversed,  and 
the  cause  remanded,  with  direction  to  the  court  below  to 
render  judgment  on  the  pleadings  in  favor  of  appellant. 

Reversed. 
Hunt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 

VOL.XIJ-B0 
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jY^j    BUTTE  BUTCHERING  CO.,    Respondent,    v.    CLARKE 

ET  AL.,  Appellants. 

[Submitted  March  11, 1897.    Decided  March  22, 1897.] 

Appeal — Transcript — Practice  on  Motion  to  Vacate  DefoAiLt — 
Defect  in  Summons —  Waiver. 

APPJEAii— Transcript.— On  an  appeal  from  a  judgment  entered  upon  an  amended  com- 
plaint, It  Is  not  necessary  to  include  in  the  transcript  the  original  complaint,  the  de- 
murrer thereto,  or  the  order  made  by  consent  sustaining  the  demurrer. 

Samb— All  motions  and  orders  referred  to  in  affldavlts  used  on  a  motion  to  open  a  de- 
fault should  be  made  a  part  of  the  transcript  on  appeal  from  an  order  denying  such 
motion. 

OpIeniko  Default  Judombnt.— Affldavlts  may  be  filed  contradicting  the  matters  set 
forth  to  excuse  a  default  in  answering. 

Same.— Held,  on  ti  e  facts  presented  by  the  record,  that  the  order  refusing  to  set  aside 
the  default  would  be  sustained. 

Judgment  by  Default.— Ii  will  not  be  assumed  that  in  entering  Judgment  by  default 
the  court  below  did  not  comply  with  the  law. 

Summons— TTatwr  of  Defect-  Where  defendant  has  appeared  generally  by  demurrer,  a 
Judgment  will  not  be  reversed  for  a  defect  in  the  sumnions. 

Appeal  from  District  Courts  Silver  Bow  County.  William 
O.  Speer^  Judge, 

Action  by  the  Butte  Butchering  Company  against  S.  H.  H. 
Clarke  and  others,  receivers  of  the  Union  Pacific  System. 
From  an  order  denying  their  motion  to  vacate  a  judgment  by 
default,  defendants  appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action  to  recover  the  value  of  84  head  of  calves. 
In  the  court  below  respondent  (plaintiflf)  filed  a  complaint,  and 
summons  was  issued  thereon.  Appellants  (defendants)  ap- 
peared and  demurred  to  the  complaint.  The  record  on  appeal 
shows  that  the  demurrer  was  sustained  by  consent,  and  that 
thereupon  an  amended  complaint  was  filed.  To  this  amended 
complaint  appellants,  on  November  9,  1894,  interposed  a  mo- 
tion. What  the  character  of  this  motion  was  nowhere  appears 
in  the  record,  save  in  certain  affidavits  which  are  set  forth 
later  in  the  statement.  This  motion  was  argued  and  submitted 
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on  February  2,  1895.  It  was  overruled  on  March  23^  1895, 
and  the  appellants  were  allowed  10  days  in  which  to  file  an  an- 
swer. No  answer  was  filed.  On  June  18,  1895,  a  default  was 
entered  against  all  the  defendants,  and  on  the  next  day  judg- 
ment taken  against  them.  On  June  29,  1895,  a  motion  was 
filed  to  set  aside  the  default,  which  was  denied  on  September 
14,  1895.  Appellants  tendered  an  answer,  and  filed  an  affi- 
davit of  the  attorney  who  had  represented  them,  in  support  of 
the  motion  to  set  aside  the  default  The  affidavit  sets  forth 
that,  after  the  filing  of  the  motion  of  November  9,  1894 
(which  is  described  in  the  affidavit  as  a  motion  to  require  the 
plaintiff  to  elect  upon  whicfi  cause  of  action  it  would  stand), 
the  attorney  for  appellants  was  a  member  of  the  legislature, 
and  while  a  member  of  the  legislature  said  motion  was  taken 
up,  submitted  to  the  court,  and  overruled.  '*The  affiant  says 
he  does  not  remember  of  cons  nting  to  the  taking  up  and  sub- 
mission of  the  said  motion;  that  he  does  not  remember  of  ever 
having  any  notice  of  the  submission  of  the  said  motion,  and 
did  not  know  that  the  said  motion  had  been  taken  up  and  sub- 
mitted until  after  the  default  had  been  entered  herein.  Affi- 
ant further  says  that,  upon  his  return  from  the  legislature,  he 
supposed  that  the  said  motion  was  still  pending,  but  made  no 
effort  to  have  it  disposed  of  for  the  reason  that,  some  time 
prior  to  the  default  herein,  negotiations  had  been  in  progress 
between  the  general  agent  and  the  plaintiff,  looking  to  a  settle- 
ment of  this  case;  that,  a  few  days  prior  to  the  default  being 
entered,  the  affiant  was  approached  by  a  representative  of  the 
plaintiff  with  a  view  to  affecting  a  settlement  of  this  case. 
After  some  conversation  was  held  in  respect  to  the  matter,  it 
was  understood  that  the  said  representative  of  the  plaintiff 
should  see  the  general  agent  of  the  defendants,  who  had 
authority  to  settle  the  case.  Affiant  says  that  he  had  every 
reason  to  believe  the  said  representative  of  the  plaintiff  would 
see  the  said  general  agent,  and  that  the  case  would  be  settled. 
With  this  impression  and  understanding  affiant  went  to  Hel- 
ena, where  he  had  important  business  in  the  supreme  court ; 
and  that  while  he  was  so  engaged,  and  without  further  notice, 
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the  default  and  judgment  were  made  and  entered  herein.  Affi- 
ant further  says  that,  but  for  his  understanding  that  the  case 
would  be  settled,  he  would  have  filed  an  answer. "  The  counter 
affidavit  filed  in  behalf  of  respondent  sets  forth  that  for  the 
convenience  of  the  attorney  for  appellants  the  hearing  of  said 
motion  for  election  had  been  postponed  from  time  to  time; 
that  no  less  than  three  times  appellants'  attorney  had  been 
notified  of  the  motion  being  set  for  hearing,  and  that  finally 
said  attorney  appeared  in  person  and  argued  said  motion  on 
February  2,  1895;  that  after  the  argument  and  submission  of 
the  motion,  which  was  taken  under  advisement  by  the  court, 
appellants'  said  attorney  stated  to  the  court  that,  inasmuch  as 
he  was  a  member  of  the  legislature,  and  might  not  be  present 
at  the  time  of  the  decision  of  the  motion,  he  would  like  10 
days  to  answer  in  the  event  of  the  ruling  being  adverse  to  his 
clients.  It  is  also  stated  in  the  affidavit  that  the  legislature 
adjourned  sine  die  on  March  7,  1895.  The  amended  complaint 
contained  three  counts.  The  first  count  alleges  a  contract  be- 
tween plaintiff  and  defendants  whereby  the  latter  agreed  to 
transport  84  calves  for  plaintiff  from  a  point  in  Utah  to  Butte, 
Montana.  It  alleges  a  breach  of  the  contract  in  the  delivery 
of  said  calves,  <<to  the  damage  of  plaintiff  in  the  sum  of 
$54:1.20.''  It  admits  a  credit  on  account  of  the  damages  in 
the  sum  of  $147.95.  The  second  count  alleges  a  contract,  and 
avers  a  breach  as  to  the  delivery  of  the  calves,  and  also  sets 
forth  that  appellants  butchered  said  calves,  and  converted  the 
same  to  their  own  use,  and  that  the  value  of  said  calves  so 
converted  was  $541.20,  on  which  there  is  a  certain  credit. 
The  third  count  alleges  a  contract,  a  breach,  and  avers  a  con- 
version and  the  value  of  the  calves  as  in  the  second  count.  It 
further  alleges  that  defendants  agreed  to  pay  plaintiff  for  said 
calves  and  have  not  done  so  in  full.  The  judgment  is  as  fol- 
lows :  <*  [Title  of  Court  and  Cause.]  In  this  action,  the  de- 
fendants S.  H.  H.  Clarke,  Oliver  W.  Mink,  E.  Ellery  Ander- 
son, John  W.  Doane  and  Frederick  R.  Coudert,  receivers  of 
the  Union  Pacific  System,  anl  the  said  Union  Pacific  System, 
having  been  regularly  served  with  summons,  and  having  ap- 
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peared  in  this  action  by  their  attorneys,  Shropshire  &  Bur- 
leigh, by  motion,  and  their  said  motion  having  been  by  the 
Court  overruled,  and  the  time  for  answering  having  expired, 
and  the  default  of  the  said  defendants  in  the  premises  having 
been  duly  entered  according  to  law,  now,  on  this  day,  on  ap- 
plication of  F.  T.  McBride,  attorney  for  said  plaintiff,  it  is 
ordered  that  judgment  be  entered  herein  against  the  said  de- 
fendants S.  H.  H.  Clarke,  Oliver  W.  Mink,  E.  EUery  Ander- 
son, John  W.  Doane  and  Frederick  R.  Coudert,  receivers  of 
the  said  Union  Pacific  System,  as  such  receivers  and  against 
the  said  Union  Pacific  System,  in  accordance  with  the  prayer 
of  plaintiff's  complaint  on  file  herein.  Wherefore,  by  reason 
of  the  law  and  the  premises  aforesaid,  it  is  ordered  and  ad- 
judged that  the  Butte  Butchering  Company,  the  plaintiff 
herein,  do  have  and  recover  of  and  from  the  said  defendants 
S.  H.  H.  Clarke,  Oliver  W.  Mink,  E.  Ellery  Anderson,  John 
W.  Doane  and  Frederick  R.  Coudert,  receivers  of  the  Union 
Pacific  System,  as  such  receivers,  and  the  said  Union  Pacific 
System,  the  sum  of  three  hundred  and  ninety-three  and  25-100 
dollars,  and  plaintiff's  costs  herein,  taxed  at  nine  dollars. 
[Signed.]"  This  appeal  is  from  the  order  denying  a  motion 
to  set  aside  the  default,  and  from  the  judgment  in  behalf  of 
plaintiff.  * 

J.  S.  Shropshire,  for  Appellants. 
J^.  T.  McBride,  for  Respondent. 

Buck,  J. — At  the  time  this  appeal  was  argued,  counsel  for 
respondent  by  formal  motion  suggested  a  diminution  of  the 
record,  and  asked  that  the  same  be  corrected  by  the  insertion 
of  copies  of  the  following  papers  :  The  original  complaint 
and  defendants'  demurrer  thereto,  and  the  order  overruling 
the  same;  defendants'  motion  to  elect  upon  which  count  in  its 
amended  complaint  plaintiff  would  stand;  the  order  overruling 
said  motion;  and  the  order  overruling  defendants'  application 
to  set  aside  the  judgment.  It  is  not  necessary  that  this  tran- 
script on  appeal  should  set  forth  the  original  complaint,  the 
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demurrer  thereto,  or  the  order  made  by  consent  sustaining 
such  demurrer.  The  amended  complaint  superceded  the  orig- 
inal complaint  filed.  (See  Eaymond  y.  Thexton^  7  Mont.  299, 
17  Pac.  258.)  The  transcript,  however,  should  contain  a 
copy  of  the  motion  to  elect,  or  some  more  formal  description 
of  it  than  it  does.  The  mere  reference  to  it  in  the  affidavits 
on  the  motion  to  set  aside  the  default  is  not  a  proper  method 
of  presenting  it  to  the  consideration  of  this  court.  So,  also, 
the  court's  orders  overruling  said  motidn,  and  the  application 
to  set  aside  the  default,  should  be  set  forth  with  more  form- 
ality than  they  are.  The  transcript  in  reference  to  these  two 
orders  is  as  follows  : 

Record  of  the  Proceedings  in  This  Cause  as  is  Found  in  the 
Register  of  Actions. 

Amended  complaint  filed. 

Motion  filed. 

Set  for  January  6,  1895. 

Argued  and  submitted. 
Overruled,  exception;  defendants  given 
•  ten  days  to  answer. 

June  IS.  Cause  on  calendar  and  default  of  all  de- 

fendants entered. 
^<     29.  Motion  to  set  aside  default  filed. 

Sep.     7.  ''  Set  for  September  14,  1895. 

''14.  **  Heard  and  overruled. 

Respondent  was  in  a  position  to  insist  upon  the  defects 
aforesaid  being  supplied  by  appellants.  But  it  is  conceded 
that  these  defects  can  be  supplied,  and,  inasmuch  as  our  decis- 
ion is  in  favor  of  respondent,  we  will  treat  the  appeal  as  if 
there  were  no  such  defects  in  the  record. 

Appellants'  first  objection  is  that  the  court  erred  in  not  set- 
ting aside  the  default.  Even  excluding  any  consideration  of 
the  counter  affidavit  filed  by  respondent,  no  sufficient  excuse  is 
shown  by  appellants  for  their  neglect  to  file  an  answer.     The 
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answer  should  have  been  filed  before  April  8,  1895,  but  it 
might  have  been  filed  at  any  time  from  April  2  to  June  18, 
1895.  For  a  period  of  almost  three  monthsj  appellants  ne- 
glected to  file  their  answer.  Strong,  indeed,  would  have  to  be 
a  showing  justifying  such  neglect.  Courts,  in  the  transaction 
of  business,  cannot  be  expected  to  consult  the  convenience  of 
litigants,  and  wait  upon  the  private  business  affairs  of  counsel. 
It  is  urged  that  the  lower  court  had  no  right  to  take  into  con- 
sideration the  counter  affidavit  of  respondent  on  the  motipn  to 
set  aside  the  default,  and  in  support  of  this  contention  counsel 
for  appellants  cites  Grader  v.  Weir^  45  Cal.  64,  and  Francis 
v.  CoXj  33  Cal.  323.  This  counter  affidavit  contradicted  only 
the  facts  relied  upon  to  excuse  appellants'  negligence,  and  in 
no  manner  the  facts  set  up  in  the  answer  tendered  as  a  defense 
to  the  action  on  the  merits.  It  would  be  a  strange  doctrine  to 
hold  that  a  trial  court  could  not  pass  upon  the  truth  of  an  affi- 
davit filed  simply  and  for  the  sole  purpose  of  excusing  ne- 
glect. Counsel  misapprehends  the  authorities  he  cites  on  this 
proposition.  They  simply  enunciate  a  rule  of  law  that,  in 
passing  upon  a  motion  by  a  defendant  to  set  aside  a  default, 
affidavits  will  not  be  entertained  to  contradict  alleged  fact^ 
which,  if  true,  would  constitute  a  defense  on  the  merits: 

Again,  it  is  urged  as  a  ground  for  reversal  <'that  the  judg- 
ment was  taken  by  default,  without  any  proper  application  to 
the  court  for  the  relief  demanded  in  the  complaint;  the  same 
having  simply  been  ordered  on  a  motion  of  counsel  for  plaint- 
iff, without  proof  and  without  findings."  Our  attention  has 
been  called  to  no  section  of  the  statutes  requiring  a  different 
application  from  the  one  apparently  made,  or  pi  oof  or  find- 
ings upon  a  default  where  the  defendant  has  been  personally 
served  or  has  appeared.  But,  whatever  the  rule,  neither  from 
the  recitals  in  the  judgment  in  this  transcript,  nor  from  any- 
thing else  therein,  can  we  infer  or  assume  that  the  lower  court 
did  not  comply  with  the  law. 

Another  objection  urged  is  that  the  judgment  is  a  joint  one, 
and  entered  against  one  not  a  party  to  the  suit,  namely  the 
**Union  Pacific  System."     The  action  was  instituted  against 
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certain  persons  in  their  representative  capacities  as  receiyers 
of  certain  railroad  corporations,  wtiich  are  alleged  in  the  com- 
plaint to  have  constituted  the  Union  Pacific  System.  It  is 
against  such  persons,  and  not  the  railroad  companies  of  which 
said  persons  were  receivers.  Appellants  virtually  admit,  in 
this  particular  connection,  that  the  judgment  would  be  valid 
as  to  such  persons  in  their  representative  capacities  as  re- 
ceivers, if  the  Union  Pacific  System  was  not  bound  therein  as 
as  party.  Under  the  phrase  ''Union  Pacific  System"  the  rail- 
roads constituting  said  system  would  not  be  bound  by  the 
judgment. 

Appellants  ask  us  to  consider  the  summons.  But  this  we 
cannot  do.  Whatever  defects  there  are  in  the  summons  and 
the  return  thereon,  they  were  waived  when  the  defendants  ap- 
peared and  demurred  to  the  original  complaint. 

The  objection  that  the  complaint  does  not  support  the  judg- 
ment is  untenable.  The  first  count  is  for  a  breach  of  contract 
It  is  sufficient  to  support  the  judgment.  The  second  count 
sounds,  in  one  view  of  it,  in  conversion;  and  appellants  insist 
that  it  does  not  state  a  cause  of  action,  because  it  fails  to  aver 
any  ownership  of  the  calves  in  plaintiff.  It,  however,  ex- 
pressly alleges  a  contract  between  the  plaintiff  and  appellants 
.  for  the  transportation  of  the  calves,  and  a  breach  thereof.  It 
may  be  defective  or  ambiguous,  but  not  radically  so.  The 
third  count  is  also  sufficient. 

We  cannot  consider  the  answer  tendered  on  the  motion  to 
set  aside  the  default.  The  judgment  is  affirmed,  and  appel- 
lants must  pay  the  costs  of  this  appeal.  The  cause  is  remanded, 
however,  with  directions  to  the  lower  court  to  strike  from  the 
judgment  the  language  making  the  Union  Pacific  System  a 
party  thereto. 

Hunt,  J. ,  concurfe.     Pemberton,  C.  J. ,  not  sitting. 
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MONTANA  MINING  CO.,    Respondent,    v,    ST.     LOUIS 
MINING  &  MILLING  CO.    et  al.,  Appellants. 

[Submitted  March  1, 1897.    Decided  March  22, 1897.] 

Injunction  Bond — Parties — Pleading — Jurisdiction. 

AcnoK  OK  Injunction  Bond.— In  an  action  for  debt  on  an  injunction  bond  all  of  the 

obilgees  are  necessary  parties  to  the  action,  the  bond  being  as  to  them  Joint  and  not 

several. 
Sauk.— The  fact  that  some  of  the  obligees  had  no  Interest  in  the  subject  of  the  suit  in 

which  the  injunction  was  granted,  does  not  change  the  rule. 
Samk.— In  such  an  action,  it  is  not  necessary  to  allege  a  demand  upon  and  refusal  to  pay 

by  the  principal. 
HAM^—JurUdiction  of  SUUe  Court— A  state  court  has  Jurisdiction  of  an  action  on  an 

injunction  bond  giyen  in  a  suit  brought  in  a  federal  court. 

Appeal  from  District  Courts  Lewis  and  Clarke  County, 
S.  N.  Blake^  Judge. 

Action  by  the  Montana  Mining  Company,  Limited,  against 
the  St.  Louis  Mining  &  Milling  Company  of  Montana  and 
others.  From  a  judgment  for  plaintiff  entered  on  an  order 
overruling  a  demurrer  to  the  complaint,  defendants  appeal. 
Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action  in  debt  brought  by  the  Montana  Mining 
Company,  Limited,  as  obligee,  against  the  St.  Louis  Mining 
&  Milling  Company  of  Montana,  E.  W.  Knight  and  T.  H. 
Kleinschmidt,  defendants,  as  obligors,  in  an  injunction  bond 
dated  September  19,  1893,  in  the  penal  sum  of  $1,000,  con- 
ditioned for  the  performance  of  covenants.  The  covenant  was 
as  follows : 

**Now,  therefore,  we,  the  undersigned,  resident  free- 
holders of  the  state  of  Montana,  do  undertake  and  promise 
to  the  effect  that  the  plaintiff  herein  will  pay  to  the  said  de- 
fendants so  enjoined  and  restrained  as  aforesaid  such  damages, 
not  exceeding  one  thousand  dollars  ($1,000),   as  such  parties 
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may  sustain  by  reason  of  the  injunction,  if  the  court  do  finally 
determine  that  the  plaintiff  was  not  entitled  thereto.'^ 

The  complaint  alleges  that  on  September  16,  1893,  in  an  ac- 
tion brought  by  the  defendant  the  St.  Louis  Mining  &  Milling 
Company  of  Montana,  against  this  plaintiff,  Bayliss,  Burrill, 
Warren,  Harvey,  Francis,  Jewell  and  Hawkins,  the  restrain- 
ing order  was  duly  issued,  and  on  the  20th  day  of  September, 
1893,  was  served  upon  plaintiff  and  upon  the  co-defendants  of 
plaintiff  in  said  action,  enjoining  them  from  doing  certain  min- 
ing work  upon  certain  mining  claims  in  the  county  of  Lewis 
and  Clarke,  Montana;  that  upon  the  issuance  of  said  restrain- 
ing order  the  defendant  St.  Louis  Mining  &  Milling  Company 
made  its  bond,  as  required  by  the  restraining  order,  for  the 
sum  of  $1,000,  with  conditions  heretofore  recited;  that  there- 
after, on  October  3,  1893,  the  restraining  order  was  set  aside 
in  the  circuit  court  of  the  United  States,  and  it  was  adjudged 
that  the  defendant  St.  Louis  Mining  &  Milling  Company  was 
not  entitled  to  the  same,  and  thereafter  the  said  cause  was  dis- 
missed in  the  circuit  court  and  final  judgment  entered  therein. 
The  breach  alleged  is  that  plaintiff  obligee  was  obliged  to  stop 
work,  and  was  injured  and  damaged  by  loss  of  time  and  ex- 
pense necesbarily  incurred  in  obtaining  a  dissolution  of  said  re- 
straining order,  and  paid  out  large  sums  for  counsel  fees  and 
other  expenses.  The  plaintiff  then  pleads  that  the  other  per- 
sons who  were  named  as  co-defendants  in  the  action  brought 
by  the  St.  Louis  Mining  &  Milling  Company  were  employees 
of  plaintiff  at  the  time  of  the  issuance  and  service  of  said  re- 
straining order  upon  them,  and  that  they  did  not  suffer  any 
damage  in  consequence  of  the  service  upon  them  of  said  re- 
straining order,  but  that  all  of  the  damages  accruing  resulted 
to  this  plaintiff,  the  Montana  Mining  Company,  Limited. 

To  this  complaint  the  defendants  demurred,  upon  the  principal 
ground  that  there  was  a  non-joinder  of  parties  defendant;  that 
all  the  parties  to  the  bond  in  suit  should  be  made  parties  to 
this  action ;  that  the  bond  and  the  liability  of  the  sureties  are 
subject  to  the  equitable  jurisdiction  and  discretion  of  the 
United  States  court,  which  cannot  be  curtailed  or  administered 
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in  the  oourts  of  the  state;  that  there  is  no  breach  of  conditions 
of  the  bond  alleged;  that  the  complaint  shows  that  the  bond 
was  executed  in  a  suit  in  equity  in  the  United  States  circuit 
court,  and  that  the  judgment  and  discretion  of  that  court  have 
never  been  exercised  so  as  to  iix  any  liability  under  said  bond 
upon  the  parties  thereto;  and  that  the  facts  stated  do  not  con- 
stitute a  cause  of  action.  The  district  court  overruled  defend- 
ants^ demurrer,  and  entered  judgment  that  the  Montana  Min- 
ing Company,  Limited,  have  and  recover  from  the  defendants, 
the  St.  Louis  Mining  &  Milling  Company,  Knight  and  Klein- 
Schmidt,  the  sum  of  $1,000,  with  interest  and  costs.  The  de- 
fendants appeal  from  the  judgment. 

W.  W,  Dixon^  JUcConndlj  Clayberg  cj&  Gunn  and  Tooh  & 
Wallace^  for  Appellants. 

CuUenj  Day  <&  OtUleriy  for  Respondent. 

Hunt,  J. — By  far  the  most  important  point  raised  by  de- 
fendants' demurrer  is  that  there  is  a  defect  of  parties  plaintiff, 
or  nonjoinder  of  parties  defendant,  to  the  suit.  The  conten- 
tion of  the  learned  counsel  for  appellants  is  that  all  parties  to 
the  bond  should  be  made  parties  to  this  action.  The  princi- 
pal point  'for  decision,  therefore,  is,  were  the  obligees  in  the 
bond  necessary  parties  plaintiff  or  defendant  ?  We  think  they 
were,  and  that  the  district  court  erred  in  holding  otherwise. 
Respondent  concedes  the  common-law  rule  to  be  that,  if  the 
demand  or  cause  of  action  be  joint,  all  the  parties,  if  alive, 
must  join  in  bringing  the  action,  which  should  properly  be  in 
their  names,  and  not  in  the  name  of  the  company  or  firm, 
where  it  is  a  company  or  firm  that  has  the  cause  of  action. 
{Armstrong  v.  Bobinsan^  6  Gill  &  J.  412.)  This  rule,  as  ap- 
plied to  an  action  upon  the  obligation  involved  herein,  re- 
quires all  the  obligees  to  join  in  the  suit  as  plaintiffs,  and  ren- 
ders the  complaint  bad  on  demurrer.  <'It  must  be  observed," 
said  Le  Grand,  C.  J. ,  in  WaZlia  v.  Dilley^  7  Md.  237,  which 
was  an  action  of  debt  upon  an  injunction  bond,  by  the  obligees 
against  the  obligors,  <<that  the  cause  of  action  here  is  joint, 


316  M.  M.  Co.  V,  St.  L.  M.  &  M.  Co.      [Mar.  T.'97 

and  that,  if  all  tUe  plaintiffs  had  not  united,  the  declaration 
would  have  been  subject  to  demurrer.  The  obligation  is  for 
the  payment  of  one  sum  to  three  parties,  and  they  were  prop- 
erly joined  as  parties."  In  Fami  v.  Tessoni^  1  Black.  (U.  S.) 
309,  the  bond  on  which  action  was  brought  was  a  joint  undertak- 
ing by  four  persons  to  pay  five  others  jointly  the  sum  of  $17,- 
000.  Two  of  the  obligees  were  plaintiffs  in  a  judgment  which 
was  enjoined,  two  others  were  agents  or  trustees  for  them,  and 
the  fifth  was  the  sheriff  who  had  the  execution  enjoined.  Farni, 
as  the  surviving  partner  of  a  firm,  brought  action  on  the  bond 
in  his  own  name;  omitting  as  plaintiffs  three  other  obligees  to 
whom  the  bond  had  been  given,  and  making  only  two  of  the 
four  obligors  who  executed  it  defendants.  To  avoid  the  ob- 
jection of  nonjoinder  of  the  other  obligees,  plaintiff,  Farni, 
averred  that  he  was  the  only  one  interested  in  the  judgment 
enjoined;  that  one  of  the  obligees  was  the  sheriff  who  held  the 
execution  enjoined,  and  the  ether  obligees  were  the  agents  or 
trustees  of  Tesson.  The  court,  through  Grier,  J.,  held  that 
inasmuch  as  plaintiff  sued  on  a  several  covenant  to  pay  a  sum 
of  money  to  A,  and  showed  a  covenant  to  pay  to  A,  B  and  C 
jointly,  he  could  not  recover,  and  that  if,  by  the  condition  of 
the  bond,  the  money  to  be  recovered  be  not  for  the  joint  bene- 
fit of  all,  the  suggestion  of  that  fact  could  not  alter  the  obli- 
gation, but  would  show  only  that,  though  all  parties  to  it 
should  join  in  the  suit,  thus  showing  a  legal  title  to  recover, 
the  judgment  would  be  for  the  use  of  the  parties  named  in  the 
condition  and  equitably  entitled  to  the  money.  It  cannot  be 
successfully  contended  that  the  covenant  by  the  obligors  Klein- 
schmidt  and  Knight  is  a  several  one,  to  pay  any  particular 
part  of  the  whole  obligation  to  any  one  or  more  of  the  obli- 
gees. If,  as  obligors,  they  covenanted  to  pay  the  Montana 
Company,  Limited,  $500,  and  to  each  one  of  the  other  obli- 
gees, say,  one- seventh  of  $500,  doubtless  eagh  obligee  might 
sue  alone  on  his  several  covenant.  But  the  rule  laid  down  by 
the  supreme  court  o£  the  United  States  is  that  stated  by  Baron 
Parke,  that:  '<A  covenant  may  be  construed  to  be  joint  or 
several  according  to  the  interests  of  the  parties  appearing  upon 
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the  face  of  the  obligation,  if  the  ivords .  are  capable  of  such  a 
construction;  but  it  will  not  be  construed  to  be  several  by  rea- 
son of  the  several  interests,  if  it  be  expressly  joint."  Here 
the  covenant  of  the  Montana  Company,  Limited,  and  the  other 
obligees  is  joint  on  the  face  of  the  bond,  and  there  can  be  no 
other  construction.      {Pearce  v.  Hitchcock,  2  N.  Y.  388.) 

The  next  suggestion  of  respondent's  counsel,  however,  is 
that,  if  all  the  obligees  named  in  the  bond  were  joined  as 
plaintiffs,  there  would  be  a  misjoinder  of  parties  plaintiff,  un- 
less the  complaint  showed  that  all  had  an  interest  in  the  prop- 
erty upon  which  the  injunction  operated.  This  is  not  correct, 
for,  on  the  face  of  the  bond,  they  are  all  interested  as  obli- 
gees therein,  and  all  are  alike  enjoined  and  restrained.  No 
other  construction  of  the  bond,  on  its  face,  is  permissible. 
{Farnir.  Tes8on,  8%ipra.)  The  obligees'  interest  was  therefore 
plain,  by  the  bond  itself,  and  presumably  all  were  interested. 
(Fomeroy  on  Code  Remedies,  §  185;  Bliss  on  Code  PI.,  §  61.) 
But,  say  counsel,  the  Code  provision  that  the  suit  shall  be 
brought  in  the  name  of  the  real  party  in  interest  has  changed 
the  common-law  rule,  and  any  party  shown  to  have  no  inter- 
est in  a  recovery  sought  would  be  improperly  joined.  This  is 
true;  but,  considering  what  we  have  said,  is  the  argument  cor- 
rectly invoked  in  this  instance  ?  The  action  should  be  brought 
in  the  name  of  the  real  party  in  interest,  but  as  the  bond,  on 
its  face,  declared  them  to  be  the  real  parties  in  interest,  in 
order  to  ascertain  the  truth  of  the  matter  alleged,  that  one 
obligee  alone  was  damaged,  it  was  necessary  to  join  all  the 
obligees  as  plaintiffs,  or  make  them  defendants.  The  contract 
was  a  written  one,  made  with  all  the  obligees.  Their  legal 
interest  was  joint,  and,  unless  some  of  the  exceptions  in  the 
statutes  applied  to  excuse  their  all  joining  as  parties,  they 
must  have  joined  as  plaintiffs  or  have  been  made  defendants. 
"Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants;  but,  if  the  consent 
of  any  one  who  should  have  been  joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof  be- 
ing stated  in  the  complaint,"  etc.     (Code  of  Civil.  Procedure,. 
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§  584.)  The  intereslt  spoken  of  by  this  statute  cited,  accord- 
ing to  Pomeroy  on  Code  Remedies  (secjtion  185),  ''is  iiot  the 
interest  which  will  be  had  in  the  sum  of  money  or  other  bene- 
fit promised  when  the  agreement  is  performed,  but  the  interest 
in  the  contract, — the  legal,  technical  interest  created  by  the 
terms  of  the  very  agreement."  This  last  statutory  provision 
is  mandatory,  and  must  not  be  confounded  with  section  580, 
which  permits  all  persons  having  an  interest  in  the  subiect  of 
the  action,  and  in  obtaining  the  relief  demanded,  to  be  joined 
as  plaintiffs.  {Loom'H  v.  Brovm,  16  Barb.  330.)  These  sev- 
eral provisions,  the  books  tell  us,  are  drawn  from  the  old 
equity  practice,  but  are  applicable  now  in  all  actions.  The 
statute  requiring  all  who  are  united  in  interest  to  be  joined  as 
plaintiffs  or  defendants  is  imperative,  and,  according  to  Bliss 
on  Code  Pleading  (section  62),  the  rule  embraces  the  one 
recognized  in  common-law  pleading,  that  joint  obligees  and 
those  who  would  enforce  a  joint  right  must  sue  jointly,  except 
as  the  rule  may  be  modified  by  the  further  provision  (section 
584)  that  one  who  has  a  joint  right  is  authorized  to  make  those 
defendants  who  are  united  with  him  in  interest,  but  who  refuse 
to  unite  with  him  in  the  action,  while  the  statute  allowing  all 
persons  to  join  who  have  an  interest  in  the  subject  of  the  ac- 
tion and  in  obtaining  the  relief  demanded  does  not  make  the 
joinder  imperative.  Pomeroy  (section  197),  in  discussing  the 
last  two  statutes  referred  to,  lays  it  down  that  they  *<do  not 
contemplate  nor  permit  a  severance  among  parties  plaintiff 
when  the  old  law  requires  a  joinder,"  and  that  the  changes  in- 
troduced by  such  provisions  rather  tend  in  the  opposite  direc- 
tion, by  seemingly  allowing  parties  to  unite  as  plaintiffs  in 
many  cases  where  such  union  was  forbidden  in  legal  action. 
These  provisions  of  our  statutes,  although  enactments  of  prin- 
ciples established  long  ago  by  courts  of  equity  tor  the  regula- 
tion of  parties  plaintiff,  are  also  substantially  from  the  New 
York  codes;  where  the  distinction  is  clearly  recognized  between 
parties  who  have  merely  an  interest  in  the  subject-matter  of 
the  action,  and  those  who  are  united  in  interest.  ^^The  former 
may,  and  tiie  latter  must,  join  as  plaintiffs.     The  former  are 
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proper,  the  latter  necessary  parties,"  (Barb,  on  Parties, 
page  351;  McKemie  v.  V  Amour ev>x,  11  Barb.  616.)  And  it 
is  this  distinction  which  the  appellants  press  upon  our  atten- 
tion. The  obligors  may  therefore  insist  upon  an  adjudication 
of  the  rights  of  all  the  obligees  to  the  bond,  if  any  rights  they 
aJi  have,  and  that  they  be  made  parties;  and  by  the  demurrer, 
on  the  grounds  stated  therein,  they  may  avail  themselves  of 
this  right. 

In  Phdlips  V.  Manufacturing  Co,^  88  111.305,  which  was  an 
action  for  debt  on  a  bond  with  conditions,  the  declaration  al- 
leged that  the  Singer  Manufacturing  Company  was  the  sole 
obligee  in  the  bond,  whereas  the  bond  showed  that  Everhard 
&  Harris  were  joint  obligees  with  that  company.  It  was  de- 
cided that  all  the  obligees  or  payees  having  a  legal  interest 
should  join  in  the  action  upon  the  instrument.  The  court  says: 
*  'Where  a  bond,  upon  its  face,  denotes  the  parties  to  it,  the 
action  must  be  between  the  parties  to  it,  no  matter  what  may 
be  the  terms  of  the  defeasance."  In  Burns  v.  Follansbee^  20 
111.  App.  41,  suit  was  brought  by  FoUansbee  and  10  others,  as 
joint  obligees,  against  Burns  and  Taylor,  as  obligors,  in  an  in- 
junction bond.  The  pleas  of  defense  were  non  est  factxim^  nil 
debel^  and  a  traverse  of  breach.  It  was  decided  that  the  sev- 
eral parties  named  as  obligees  or  covenantees  in  the  bond 
should  join  as  plaintiffs,  if  the  covenants  ran  to  them  jointly, 
and  if  there  was  nothing  appearing  on  the  face  of  the  bond  to 
show  that  the  interest  of  such  obligees  or  covenantees  were 
several;  and  furthermore  the  court  held  that  an  obligation  like 
the  one  in  the  suit  under  consideration  contained  covenants 
which  were  joint  with  all  the  obligees,  and  that  nothing  ap- 
peared on  the  face  of  the  bond  to  show  that  the  interests  of 
the  obligees  were  several.  Davis  y,  Wannamaker^  2  Colo.  637, 
was  a  suit  in  debt  on  a  penal  bond.  It  did  not  appear  that  the 
obligors  m  the  bond  covenanted  to  pay  any  portion  of  the  pen- 
alty of  $10,000  to  the  defendant  in  error,  or  to  any  of  the  obli- 
gees named  therein.  Hallet,  C.  J.,  for  the  court,  said  that 
there  was  a  defect  of  parties  plaintiff,  since  there  was  no 
undertaking  in  the  bond  to  pay  defendant  in  error  any  portion 
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of  the  $10,000;  the  obligation  being  to  pay  that  sum  to  her 
and  28  others.  '<Upon  such  an  instrument,  it  is  impossible 
to  say  that  each  of  the  obligees  may  maintain  a  separate  ac- 
tion." McMahon  v.  Webh^  52  Miss.  424,  was  also  a  suit  on 
an  injunction  bond  by  three  obligees  named  therein.  Upon 
an  amendment  to  the  declaration  one  obligee  was  omitted;  the 
complaint  setting  forth  that  he  had  no  interest  in  the  bond^ 
and  stating  the  circumstances  showing  that  he  had  no  interest. 
It  was  decided  that  an  action  by  one  obligee  could  not  be  sup- 
ported by  the  proof  of  a  bond  payable  jointly  to  three,  nor 
was  it  admissible  to  escape  this  rule  by  the  mode  of  declaring 
here  adopted.  '<Thi&  suit  should  have  been  by  all  the  obli- 
gees," said  the  court,  '*or  in  the  name  of  all  for  the  use  of 
one.  O'Hara  could  not  refuse  or  prevent  the  use  of  his  name." 
It  will  be  observed  that  the  principle  in  this  case  conforms 
with  that  heretofore  stated,  and  supported  by  other  authorities 
cited,  although  it  would  seem,  from  the  opinion  of  the  court, 
as  if  there  had  been  no  consideration  of  the  power  to  make  an 
obligee,  who  should  properly  have  been  a  plaintiff,  a  defend- 
ant, if  he  refused  to  join  as  a  plaintiff.  McLeod  v.  Scott^  38 
Ark.  72,  was  an  action  on  a  bond  executed  and  payable  to 
Scott  and  Patterson  jointly,  plaintiffs  in  a  chancery  suit  where 
the  injunction  was  issued.  It  was  there  held  that  the  obligees 
in  a  bond  should  be  joined  as  plaintiffs,  although  the  decree  in 
the  original  chancery  suit  had  adjudged  to  each  of  them  sepa- 
rate sums. 

We  are  cited  by  respondents  to  the  following  cases  :  AUx- 
ander  v.  Jacohy^  23  Ohio  St.  358;  Fowler  v.  Frisbie^  37  Cal. 
M'^Pradery.  Purkett,  13  Cal.  588;  Browner  v.  Davis^  15 
Cal.  9;  Lady  v.  Wi^^e^  28  Cal.  540,  and  Summers  v.  FarisA, 
10  Cal.  347.  Alexander  v.  Jacoby^  supra^  seems  to  have 
turned  upon  the  point  that  the  attachment  bond  sued  upon, 
though  in  form  joint,  was  yet  one  where  the  interests  of  the 
obligees  were  several,  inasmuch  as  it  appeared  that  the  attach- 
ment was  levied  on  the  separate  property  of  but  two  of  the 
obligees,  in  which  the  other  not  joined  had  no  interest.  The 
dttachment,  as  to  them,  was  discharged.    The  court,  in  render- 
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ing  the  opinion  upon  the  suit  on  the  bond,  considered  the  stat- 
utes relating  to  attachments,  and  decided  that  under  the  Ohio 
codes,  where  the  order  of  attachment  was  wrongfully  obtained 
as  against  some  of  the  obligees  only,  a  right  of  action  on  the 
undertaking  accrued  to  those  obligees  as  against  whom  the 
order  was  wrongfully  obtained,  and  that  it  was  not  necessary 
for  the  obligees  against  whom  the  order  was  rightfully  ob- 
tained to  be  joined  either  as  plaintiffs  or  defendants.  The 
opinion  is  not  in  harmony  with  the  text  of  Pomeroy  (section 
226),  but  is  cited  by  that  author  as  contrary  thereto.  Perhaps 
the  case  turned  on  a  special  statute  of  the  Ohio  codes,  but,  if 
not,  we  are  constrained  to  adopt  the  views  of  Mr.  Pomeroy, 
as  based  upon  the  better  principle.  Fowler  v.  Frishie^  aupra^ 
decided  that  plaintiffs  could  maintain  a  joint  action  where  their 
interests  in  the  property  were  not  joint  and  their  damages 
were  not  joint,  and  that  in  such  a  suit  the  defendant  could 
show  that  there  was  no  such  joint  interest.  Summers  v. 
Farish^  supra^  decided  that  only  a  party  injured  could  main- 
tain an  action  on  the  undertaking,  as  he  was  the  only  party  in 
interest,  and  a  suit  in  the  names  of  both,  united  as  plaintiffs, 
was  improperly  brought,  under  the  codes.  Whether  the  co- 
obligees  should  be  made  defendants,  to  conclude  them  was  not 
discussed.  Prader  v.  PurJcett^  also  cited,  followed  Summers 
V.  harish.  No  point  seems  to  have  been  made  and  no  dis- 
cussion had  upon  the  question  whether  the  defendant  could  in- 
sist upon  all  the  obligees  being  made  parties  to  the  action, 
either  as  parties  plaintiff  or  defendant.  In  Browner  v.  Davis^ 
and  in  Lolly  v.  Wise^  supra^  the  court  again,  without  discu— 
sion,  followed  the  former  decisions,  and  did  not  directly  con- 
sider the  case  as  appellant  presents  this  one.  We  observe  that 
in  several  of  the  California  cases  the  demurrer  was  only  upon 
the  ground  of  a  defect  of  parties  plaintiff,  and  perhaps  the 
court  did  not  mean  to  decide  tbat  all  the  obligees  must  be 
made  parties  when  defendant  raised  the  point  of  a  nonjoinder 
of  parties  defendant.  But,  notwithstanding  some  implied 
views  to  the  contrary  in  the  decisions  cited,  we  cannot  over- 
come the  force  of  the  principle  upon  which  appellant  here  re- 
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lies,  that  if  the  obligors  are  only  liable  to  the  extent  of  the 
penalty  of  the  bond,  unless  all  the  obligees  are  made  parties 
to  the  suit,  so  as  to  conclude  them,  and  unless  the  defect  is 
pointed  out  by  demurrer,  where  on  the  face  of  the  bond  the 
liability  may  exist,  the  obligees  not  made  parties  would  yet 
have  an  action  against  the  obligois  who  would  still  be  liable. 
Hence  the  plea  of  a  nonjoinder  of  parties  defendant  rests  upon 
reason,  which  authorizes  claims  under  the  bond  to  be  adjudi- 
cated in  one  action,  as  between  all  parties  to  it,  to  the  end  that 
all  rights  may  be  determined. 

The  appellants  make  the  point  that  the  complaint  should 
aver  a  demand  upon  the  principal,  and  refusal  to  pay  by  him, 
before  this  suit  was  brought,  and  cite  Pinney  v.  Ilershfield^  1 
Mont.  367,  to  support  their  contention.  What  was  said  in 
the  opinion  in  that  case,  to  the  effect  that  a  demand  on  the 
principal  debtor  in  an  action  on  an  undertaking  on  attachment 
is  requisite  to  found  any  claim  against  the  guarantor, 
has  been  expressly  declared  to  be  a  dictum,  and  is  contrary  to 
the  later  decisions  of  this  court  applicable  to  undertakings 
analogous  to  the  bond  before  us.  (Nelson  v.  Donovan,  16 
Mont.  85,  40  Pac.  72;  State  v.  Biesman^  12  Mont  11,  29 
Pac.  534.) 

The  remaining  question  to  be  disposed  of  is  the  right  of  the 
plaintiff  to  maintain  in  the  state  court  an  action  upon  an  injunc- 
tion bond  given  in  an  action  pending  in  the  federal  court.  An 
examination  of  the  federal  authorities  satisfies  us  that  appel- 
lants are  in  error  upon  this  matter.  If  we  grant,  for  the  sake 
of  the  proposition  involved  only,  hat  the  court  of  equity  in 
which  the  original  suit  was  brought  had  jurisdiction  to  assesB 
damages  on  the  injunction  bond,  we  still  believe  that  the  state 
court  had  power  to  hear  and  determine  this  action.  ( Coosa-kn 
Min.  Co.  V.  Fanners*  Min.  Co.  61  Fed.  107;  Meyers  v.  Blocks 
120  U.  S.  206,  7  Sup.  Ct.  525.)  See  also,  Russeily.  Farey. 
105  U.  S.  433.  The  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  district  court  to  sustain  the  de- 
murrer upon  the  ground  first  discussed  in  this  opinion. 

Reversed  and  Remanded. 

Buck,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 
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AMERICAN  SAVINGS  AND  LOAN  ASSOCIATION,  Ap- 
pellant, V.  BURGHARDT  et  al..  Respondents. 

[Submitted  Marcb  26»  1887.   Decided  April  6, 1897.] 

HoTfieBteadr — Mortgage — Acknowledgment  ly  Wife — Abandon- 
ment — lAahUity  on  Note — Jporedosiire — Pleading. 

Under  section  828,  First  Dirision  of  the  Ck>mpiled  Statutes  1887.  a  mortgage  of  a  home- 
stead was  YOld  unless  executed  by  the  husband  and  wife,  and  the  acknowledgment 
was  an  essential  part  of  the  execution  by  the  wife. 

Same— ^6knou7/ed0fn«nf.— Under  the  laws  thpn  in  force  an  acknowledgment  of  the  exe- 
cution of  such  a  mortgage  by  a  married  woman  which  stated  that  she  '^acknowledged 
the  same  as  her  free  act  and  deed,"  and  failed  to  state  that  it  was  made  **on  exami- 
nation apart  from  and  without  the  hearing  of  her  husband,"  was  absolutely  void. 

8AMK.— The  abandonment  of  a  homestead  does  not  makeyalid  a  past  mortgage  of  the 
same  void  ah  initio, 

FoBKCix>8nBS— Pleadfitar.— A  complaint  which  properly  alleges  the  execution  and  de- 
llTery  of  a  promissory  note,  a  default  in  payment,  the  glying  of  a  mortgage  to  secure 
tue  same  and  the  breach  of  the  condition  upon  which  foreclosure  of  the  mortgage 
may  be  had,  does  not  state  two  separate  causes  of  action;  the  money  Judgment  and 
the  decree  are  different  modes  of  relief  for  the  same  wrong. 

Samje.— In  such  an  action  the  plaintiff  is  entitled  to  u  Judgment  on  the  note,  although  the 
mortgage  given  to  secure  the  same  is  Toid. 

Appeal  from  District  Courts  Cascade  County.  C.  H.  Ben- 
ton,  Jvdge. 

Action  by  the  American  Savings  &  Loan  Association 
against  Harry  D.  Burghardt,  Clara  E.  Burghardt,  his  wife, 
and  Arthur  E.  Dickerman  to  foreclose  a  mortgage.  From  a 
judgment  in  favor  of  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  brought  by  the  plaintiff  to  recover  judg- 
ment for  the  payment  of  the  following  note  or  instrument : 
<^Great  Falls,  Montana,  December  7th,  1888.  $3,000.00. 
For  value  received,  on  or  before  nine  years  from  date,  I  prom- 
ise to  pay  to  the  order  of  the  American  Building  &  Loan  As- 
sociation, at  its  home  office  in  Minneapolis,  Minnesota,  the 
sum  of  three  thousand  dollars,  with  interest  at  the  rate  of  six 
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per  cent,  per  annum  on  the  sum  of  eighteen  hundred  dollars 
($1,800.00),  payable  monthly.  It  is  understood  that  this  note 
is  given  for  a  loan  obtained  on  thirty  (30)  shares  of  stock  of 
said  American  Building  and  Loan  Association,  and  if  the 
maker  fails  to  make  any  monthly  payment  on  said  stock,  or  to 
pay  any  installment  of  interest  for  a  period  of  six  months 
after  the  same  is  due,  then  the  whole  amount  of  this  note  shall 
at  once  become  due  and  payable.  But  if  the  maker  hereof 
shall  pay  all  installments  of  interest  which  become  due  hereon, 
and  all  fines  and  monthly  payments  which  become  due  on  said 
stock,  until  such  stock  becomes  fully  paid  in,  and  of  the  value 
of  1100.00  per  share,  and  before  any  of  said  installments  of 
interest  or  monthly  payments  shall  have  been  past  due  for  a 
period  of  six  months,  then,  upon  the  iiurrender  of  said  stock 
to  said  association,  this  note  shall  be  deemed  to  be  fully  paid, 
and  canceled.  This  note  is  understood  to  be  made  with  refer- 
ence to  and  under  the  laws  of  the  state  of  Minnesota.  Harry 
D.  Burghardt.'^  This  instrument  was  executed  by  the  de- 
fendant Harry  D.  Burghardt  alone.  The  action  was  also  to 
foreclose  a  mortgage  executed  on  the  «ame  date  as  the  above 
instrument  by  Harry  D.  Burghardt  and  his  wife,  Clara  E. 
Burghardt,  to  the  plaintiff  on  certain  real  estate  mentioned  in 
said  mortgage  to  secure  the  payment  of  said  note  or  instru- 
ment in  writing.  The  complaint  contains  the  usual  allegations 
of  pleadings  in  such  cases.  The  answer  does  not  deny  the  exe- 
cution and  delivery  of  the  note  or  instrument  in  writing  sued 
on,  but  denies  the  proper  execution  of  the  mortgage.  It  al- 
leges that  the  real  estate  mentioned  in  the  mortgage  and  com- 
plaint was  at  the  time  of  the  execution  of  the  mortgage  the 
homestead  of  the  defendants,  and  alleges  further  that  the  said 
mortgage  was  not  executed  in  accordance  with  law.  The  de- 
fect complained  of  in  the  execution  of  the  mortgage  is  alleged 
to  be  in  the  acknowledgment  thereto.  The  acknowledgment 
is  as  follows:  ''Territory  of  Montana,  County  of  Cascade. 
Be  it  known  that  on  this  7th  day  of  December,  A.  D.  1888, 
before  me  personally  came  Harry  D.  Burghardt  and  Clara  £. 
Burghardt,  his  wife,  to  me  personally  known  to  be  the  identi- 
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cal  persons  described  in,  and  who  executed,  the  foregoing 
mortgage,  and  severally  acknowledged  that  they  executed  the 
same  as  their  free  act  and  deed. ' '  The  case  was  tried  to  the 
court  without  a  jury.  The  court  made  its  findings  in  favor  of 
defendants,  and  rendered  judgment  against  the  plaintiff  for 
costs.     From  the  judgment  the  plaintiff  appeals. 

F.  6'.  Parks  J  for  Appellant. 

The  court  should  have  given  judgment  for  the  amount  due 
on  the  note,  even  though  the  mortgage  was  void.  {Moors  v. 
6taniord  (Kan.)  ^\  Pac.  1064;  Shaver  v.  Bear  River  Co.^  10 
Cal.  396.)  The  mortgage  is  not  void.  (McAdow  v.  Blacky 
4  Mont.  475;  Middle  Creek  Ditch  Co,  v.  Henry ^  16  Mont. 
574,  39  Pac.  1054.)  The  acknowledgment  is  substantially 
correct  and  that  is  all  that  is  required.  {Kley  v.  Geiger^  4 
Wash.  St.  484,  30  Pac.  727;  Talbert  v.  Steioart,  39  Cal!  602; 
Minger  v.  Baldridge^  (Kan.)  21  Pac.  159.)  Upon  the  abandon- 
ment of  the  homestead,  the  mortgage  became  valid.  {IHm- 
melman  v.  Schmidt^  23  Cal.  121;  Geey.  Moore^  14  Cal.  472; 
Bowman  v.  Norton^  16  Cal.  213;  McQuade  v.  Whaley^  31 
Cal.  526.) 

Stanton  cfe  Stanton^  for  Respondent. 

The  certificate  of  acknowledgment  is  not  suflScient  and  the 
mortgage  is  void.  {Danglarde  y.EliaSy  80  Cal.  65,  22  Pac. 
69;  McLeran  v.  Benton^  43  Cal.  467;  Leonis  v.  Lazzarovich^ 
55  Cal.  bb\  Livingston  v.  Kettelle^  41  Am.  Dec.  179,  and 
note;  Wedel  v.  Herman^  59  Cal.  507;  Bollinger  v.  Manning^ 
79  Cal.  7,  21  Pac.  375;  Montana  National  Bank  v.  Schmidt^ 
6  Mont.  610,  13  Pac.  382.) 

Pemberton,  C.  J. — The  first  material  question  presented 
by  this  appeal  is  as  to  the  validity  of  the  mortgage.  It  is  not 
disputed  that  the  land  in  controversy  was  the  homestead  of  the 
defendants  at  the  date  of  the  execution  of  the  mortgage.  This 
mortgage  was  executed  and  this  suit  brought  under  the  Com- 
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piled  Statutes  of  1887.  Section  323,  Div.  1,  of  said  statutes 
provides  that  a  '  ^mortgage  or  other  alienation  of  such  home- 
stead by  the  owner  thereof,  if  a  married  man,  shall  be  void, 
unless  the  wife  join  in  the  execution  of  the  conveyance  thereof. ' ' 
The  appellant  admits  that  the  acknowledgment  is  not  such  as  is 
requred  by  law  in  such  cases,  but  contends  that  the  signature 
alone  of  the  wife,  without  any  technical  acknowledgment,  was 
sufficient  to  authorize  the  husband  to  incumber  the  homestead 
with  the  mortgage.  The  appellant  contends  that  the  acknowl- 
edgment by  the  wife  of  the  mortgagor  constitutes  no  part  of 
the  execution  thereof.  Counsel  for  appellant  relies  principally 
upon  the  decisions  of  Wisconsin  and  other  states  whose  laws 
on  this  subject  are  different  from  ours.  The  laws  of  Wiscon- 
sin seem  to  require  only  the  signature  of  the  wife  to  the  con- 
veyance or  mortgage  of  the  homestead.  The  decisions  of 
courts  in  other  states  cited  by  appelant  seem  to  have  been 
rendered  under  similar  laws  to  those  of  Wisconsin.  In  Mon- 
tana National  Bank  v.  Schmidt,  6  Mont.  610,  13  Pac.  382, 
this  court  said  :  <<The  homestead  can  be  conveyed  only  when 
the  wife  executes  the  conveyance  by  signing  and  acknowledg- 
ing that  she  executes  the  same  freely  and  voluntarily.  The 
acknowledgment  thus  becomes  an  essential  part  of  the  exe  ;u- 
tion  of  a  deed  by  a  married  woman. ''  To  the  same  effect  we 
cite  McLeran  v.  Benton,  43  Cal.  467;  Leonis  v.  Lazzarovicb^ 
55  Cal.  55.  See,  also,  authorities  cited  in  note  to  Livingston 
V.  KettdUy  41  Am.  Dec.  170.  We  think,  under  the  authori- 
ties cited,  the  acknowledgment  of  the  wife  under  our  law  of  a 
mortgage  of  a  homestead,  is  an  essential  part  of  the  execution 
thereof,  and  that,  if  such  acknowledgment  is  substantially  de- 
fective, the  mortgage  is,  for  that  reason,  void.  This  is  cer- 
tainly in  accordance  with  the  rule  announced  in  Montana  Na- 
tional Bank  v.  Schmidt,  supra.  The  acknowledgment  of  the 
wife  in  the  case  at  bar  is  defective  in  almost  every  requirement 
of  the  statute.  We  are  therefore,  of  the  opinion  that  the 
mortgage  sued  on  in  this  case  is  void. 

The  appellant  contends  that  the  defendants  abandoned  the 
homestead  in  question  before  the  bringing  of  this  suit,  and  for 
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that  reason  cannot  plead  such  privilege  and  exemption  to  de- ' 
feat  a  recovery  in  this  case.  Even  if  it  be  conceded  that  the 
defendants  abandoned  the  homestead  premises  after  the  exe- 
cution of  the  mortgage  thereon,  and  before  suit  to  foreclose, 
yet  such  abandonment  did  not  retroact  so  as  to  give  validity  to 
the  mortgage,  which  was  void  from  the  time  of  its  execution. 
The  mortgage,  being  void  ab  mitio,  could  not  be  validated  by 
abandonment.  (Waples  on  Homestead,  etc.,  p.  559.)  In  Oleason 
V.  Spray y  81  Cal.  217,  22  Pac.  551,  it  is  held  that  a  subsequent 
declaration  of  abandonment  by  husband  and  wife  gives  no  va- 
lidity to  a  void  mortgage  of  the  homestead.  We  think  the 
appellant  can  claim  nothing  by  the  abandonment  of  the  de- 
fendants after  the  execution  of  the  mortgage  of  the  homestead, 
even  if  the  abandonment  be  conceded. 

The  appellant  contends  that  it  was  entitled  to  a  personal 
judgment  against  the  defendant  Harry  D.  Burghardt  for  the 
amount  of  the  note  in  any  event,  and  assigns  the  action  of  the 
court  in  dismissing  its  complaint  and  rendering  judgment  in 
favor  of  defendants  for  costs  as  error.  One  provision  of  the 
note  sued  on  is  as  follows  :  ^  <It  is  understood  that  this  note 
is  given  for  a  loan  obtained  on  thirty  (30)  shares  of  stock  of 
said  American  Building  and  Loan  Association,  and  if  the 
maker  fails  to  make  any  monthly  payment  on  said  stock,  or  to 
pay  any  installment  of  interest  for  a  period  of  six  months 
after  the  same  is  due,  then  the  whole  amount  of  this  note  shall 
at  once  become  due  and  payable. ' '  The  evidence  is  uncontra- 
dicted that  the  defendant  Harry  D.  Burghardt  failed  for  many 
months  prior  to  suit  to  pay  the  monthly  installments  called  for 
by  the  terms  of  the  note.  There  is  no  pretense  that  he  was 
not  in  default  in  this  respect.  By  reason  of  such  default,  the 
whole  note  became  due  and  payable  according  to  the  terms 
thereof.  Counsel  for  the  respondents  defends  the  action  of 
the  court  in  this  respect;  because,  he  says,  there  were  two 
causes  of  action  joined  in  the  complaint,  to-wit;  an  action  at 
law  on  the  note,  and  a  suit  in  equity  to  foreclose  the  mort- 
gage; and  that,  the  mortgage  having  been  held  to  be  void,  the 
plaintiff  was  not  entitled  to  judgment  at  law  on  this  note.   We 
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think  this  contention  entirely  erroneous.  In  Bliss  on  Code 
Pleading  this  question  is  fully  discussed,  and  authorities  cited. 
See  sections  159  to  171,  inclusive.  And  in  section  171, 
speaking  of  suits  on  promissory  notes  secured  by  mortgage, 
the  author  says  :  <  'But  the  objections  to  this  view  are  two- 
fold  :  First  A  party  usually  asks  the  aid  of  a  court  in  the 
exercise  of  its  equitable  jurisdiction  when,  without  it,  he  has 
no  claim  for  the  money  or  for  the  specific  property  which  he 
seeks.  The  legal  demand,  so  called,  does  not  arise  until  after 
the  decree  of  the  chancellor.  When  the  mistake  in  his  con- 
tract is  corrected,  when  the  deed  that  interferes  with  his  title 
is  set  aside,  when  the  constructive  trust  is  declared,  then  his 
power  to  enforce  his  money  or  property  demand  begins.  In 
such  case  there  is  but  one  cause  of  action,  and  there  can  be  no 
separate  statement.  Second,  if  the  money  demand  be  per- 
fect at  first,  this  objection  does  not  lie;  but  even  then,  as  in 
collecting  a  debt  secured  by  a  lien,  there  is  but  one  cause  of 
action,  but  one  wrong,  although  two  actions  may  be  based 
upon  it.  The  money  demand  may  be  separately  prosecuted, 
and  the  wrong — the  cause  of  action — is  the  refusal  to  pay  it; 
if  he  seeks  to  enforce  the  lien,  the  plaintiff  has  the  same  cause 
of  action,  only  another  remedy,  and  he  will  obtain  other  re- 
lief. Formerly  this  twofold  relief  was  sought  in  different 
courts,  and  by  a  different  mode  of  procedure— one  was  called 
an  action  at  law,  and  the  other  a  suit  in  equity;  and  only  by 
the  rule  given  in  section  166  could  one  have  full  relief  by  one 
action.  Under  tht?  code  there  is  but  one  court  and  one  form 
of  action,  and,  by  a  single  complaint,  the  aggrieved  party  may 
have  all  the  relief  to  which  he  is  entitled.  In  seeking  what  is 
still  called  legal  and  equitable  relief,  he  does  not  unite  differ- 
ent causes  of  action,  for  there  is  but  one;  he  only  seeks  the 
twofold  relief  for  the  one  wrong;  therefore  there  can  be  no 
union  of  causes  of  action  by  separate  statements.  The  pleader, 
in  thus  seeking  full  relief,  should  embody  in  his  one  statement 
all  the  faces  showing  the  obligation  and  its  breach,  to  which 
should  be  added  the  facts  which  show  the  lien,  and  he  will  ask 
for  the  double  relief;  or,  if  he  seeks  a  money  judgment  only. 
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he  wUl  stop  with  the  obligation  and  breach."  We  think  there 
is  but  one  cause  of  action  stated  in  the  complaint.  Under  our 
practice  there  is  but  one  court,  with  common -law  and  equity- 
powers;  one  form  of  action;  and,  if  there  were  several  causes 
of  action  arising  on  contract  stated  in  the  complaint,  it  would 
not  be  bad  on  that  account,  but  plaintiff  in  such  case  could  re- 
cover, and  ought  to  be  permitted  to  recover,  whatever  relief 
it  shows  by  its  evidence  it  was  entitled  to  under  any  allegation 
of  the  complaint.  Our  statute  and  practice  are  not  dissimilar 
from  those  discussed  by  Mr.  Bliss.  See,  also.  Moors  v.  San- 
Jord  (Kan.  App.)  41  Pac.  1064.  For  this  error  the  cause  is 
remanded,  with  directions  to  the  district  court  to  set  aside  the 
order  and  judgment  appealed  from,  and  to  render  judgment 
for  the  plaintiff  against  defendant  Harry  D.  Burghardt  for  the 
amount  of  the  note  sued  on. 

Reversed  and  Remanded. 

Hunt  and  Buck,  JJ.,  concur. 


MEYERS,  Administrator,  Respondent,  v.  SAVERY, 
Appellant. 

[Submitted  March  80, 1897.    Decided  April  5, 1897.] 

Trespass — Permission  to  Enter. 

TBE8P ASS.— Where  it  appears  fiom  the  evidence  that  the  defendant  entered  upon  land 
and  cut  and  removed  hay  therefrom  under  an  agreement  with  plaintiff  that  he  might 
do  so,  a  verdict  against  the  defendant  for  trespass  should  be  set  aside. 

Appeal  froTTi  District  Courts  Deer  Lodge  County.  Theodore 
BranUey^  Judge. 

Trespass  by  Julia  M.  Peterson  against  J.  C.  Savery.  From 
a  judgment  for  plaintiff,  and  from  an  order  overruling  a  mo- 
tion for  new  trial,  defendant  appeals.  Pending  the  appeal, 
plaintiff  died,  and  J.  H.  Meyers,  her  administrator,  was  sub- 
stituted in  her  stead.     Reversed. 
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Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Trespass.  Plaintiff^  s  intestate  sued  for  damages  by  reason 
of  defendant's  alleged  trespass  on  certain  land  claimed  by 
plaintiff,  and  for  cutting  hay  thereon  in  the  years  1889,  1890 
and  1891.  Defendant  denied  the  allegations  of  the  complaint, 
and  set  up  the  statute  of  limitations.  The  court  decided  that 
the  special  plea  was  well  taken  in  so  far  as  it  related  to  dam- 
ages alleged  for  the  years  1889  and  1890.  Whether  defend- 
ant was  liable  for  the  hay  cut  in  1891  was  the  question  tried. 
The  jury  found  for  the  plaintiff  on  this  issue.  Defendant 
moved  for  a  new  trial,  which  was  denied.  He  appeals  from 
the  judgment  and  order  overruling  the  motion  for  a  new  trial. 
Mrs.  Peterson  having  died  since  this  appeal  was  taken,  J.  H. 
Meyers,  administrator,  was  substituted  as  plaintiff. 

jporbis  ik  Forhis^  for  Appellant. 

W,  Trippet  and  J,  II.  Meyers^  for  Respondent. 

Hunt,  J.  — The  appellant  makes  the  point  that  the  evidence 
shows  the  acts  complained  of  were  done  with  the  consent  of 
the  plaintiff's  intestate,  and  that,  therefore,  the  verdict  of  the 
jury  cannot  stand.  The  court  instructed  that  if  the  jury 
found  from  the  evidence  that  the  defendant  entered  upon  the 
land  in  question  by  and  with  the  consent  of  plaintiff,  and  under 
such  consent,  and  by  and  with  the  permission  of  plaintiff,  cut 
the  hay  in  dispute,  then  the  plaintiff  could  not  recover,  and 
their  verdict  should  be  for  the  defendant.  If,  therefore,  the 
evidence  does  show  that  the  hay  cut  upon  the  land  was  cut 
with  Mrs.  Peterson's  consent,  and  that  the  defendant  entered 
upon  the  land  with  the  original  plaintiff's  consent,  the  ap- 
pellant's point  must  be  sustained.  Now,  when  we  come  to 
look  at  the  evidence,  we  find  that  the  plaintiff's  intestate  not 
only  failed  in  her  proof  of  a  trespass,  but,  by  her  own  wit- 
ness, established  the  fact  that  the  entry  upon  the  land  in  ques- 
tion was  made  in  ac3or dance  with  her  expressed  permission 
and  consent.     The  plaintiff  herself  testified  that  she  and  the  de- 
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fendant  had  bad  some  quarrel  over  the  right  to  cut  hay  upon  the 
land  she  claimed  in  1889,  but  that  in  1890  they  adjusted  the 
matter,  and  cut  the  hay  together;  Savery  cutting  half,  and  she 
half.  In  1891,  the  plaintiff  testified,  Mr.  Hawks  (who  was 
then  employed  by  Mr.  Savery,  the  superintendent  of  the  Cable 
Mining  Company)  went  to  see  her  about  the  cutting  of  the 
hay  and  told  her  that  Savery  had  written  to  him  to  go  down 
and  talk  with  her  about  cutting  hay,  and  that  in  response  to  a 
statement  that  she  had  to  have  some  money,  Hawks  told  her 
that  he  would  do  as  well  for  her  as  he  could,  but  that  he  could 
not  pay  for  the  hay  until  Mr.  Savery  came  down  himself,  and 
that  she  could  make  an  agreement  with  Savery  about  it.  She 
also  swore  that  she  saw  Savery  in  1891,  and  that  he  told  her 
he  would  not  pay  her  anything,  and  that  he  and  she  each  cut 
one-half  of  the  hay  that  year.  On  cross-examination  she  said 
that  in  1890  they  had  had  the  agreement  referred  to,  whereby 
each  was  to  cut  one-half,  but  that  the  third  year  she  and 
Savery  had  no  arrangement,  because  Hawks  came  over,  and 
tried  to  settle  with  her,  but  that  Hawks  loaned  his  mower,  to  her 
that  year  to  cut  the  hay  with.  There  was  other  evidence  bear- 
ing upon  the  fact  that  in  1890  Mrs.  Peterson  and  defendant  had 
had  an  agreement  by  which  it  was  understood  that  they  would 
run  a  line  through  the  ground,  and  each  one  cut  on  his  or  her 
side  of  the  line.  Plaintiif's  last  witness  was  J.  D.  Hawks, 
the  person  referred  to  in  her  own  testimony.  Hawks  testified, 
in  substance,  that  he  had  had  charge  of  the  cutting  of  the  hay 
in  1889,  1890,  and  1891,  in  accordance  with  instructions 
given  him  by  the  defendant  Savery.  On  cross-examination 
Hawks  said  that  in  1890  there  was  an  agreement  made  between 
Savery  and  the  plaintiff,  and  that  they  drew  a  line  in  the  field 
already  referred  to;  that  in  1891  he  made  an  agreement  with 
Mrs.  Peterson,  in  pursuance  of  which  agreement  they  drew  a 
line,  and  the  Cable  company  was  to  cut  on  one  side  thereof, 
and  Mrs.  Peterson  on  the  other;  that  the  hay,  in  1891,  was 
cut  by  the  direction  of  Savery,  and  that  the  only  agreement 
between  the  plaintiff  and  the  witness  in  behalf  of  Savery  was 
that  they  (the  Cable  company)  would  cut  on  one  side  of  the 
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line  in  the  field,  and  she  would  cut  on  the  other;  that  there 
was  no  agreement  about  paying  for  the  hay,  although  plaintiff 
wished  the  witness  to  sign  some  paper,  but  he  would  not  do 
so;  that  it  was  agreeable  to  Mrs.  Peterson  that  the  witness 
should  cut  the  hay  in  1891;  and  that  the  agreement  entered 
into  was  before  the  hay  was  cut,  and  was  made  to  settle  the 
differences  between  them,  so  that  the  hay  could  be  cut,  as  the 
right  to  cut  it  was  in  dispute,  and  both  parties  claimed  it,  but 
that  there  was  no  agreement  made  with  the  plaintiff  about 
payment  to  her;  that  in  that  year  witness  loaned  to  plaintiff  a 
mower  to  cut  hay  with  on  her  side  of  the  line. 

It  will  be  observed  that  the  plaintiff  nowhere  testified  directly 
that  an  agreement  was  made,  or  denied  that  one  was  not  maie, 
with  Hawks,  as  testified  to  by  Hawks;  but  she  does  say  that 
Savery  cut  one- half  of  the  hay,  and  that  she  cut  the  other  half. 
It  is  true,  she  states  that  there  was  no  arrangement  in  1891 
with  Savery,  but  she  tells  of  the  visit  of  Hawks  to  her,  whereat 
they  talked  about  cutting  the  hay,  and  that  Hawks  that  year 
leaned  .her  his  mower.  When  the  plaintiff  was  recalled  on  the 
trial,  and  testified  that  she  knew  nothing  about  the  Cable  com- 
pany cutting  hay  (of  which  company  Savery  was  superintendent, 
it  appears),  she  said  that  she  and  Savery  had  quarreled  about  a 
settlement,  and  that  Savery  had  agreed  to  pay  her  for  the  hay 
^'if  he  won  the  case.''  There  was  also  at  that  interview 
between  plaintiff  and  defendant  a  question  as  to  which  one  was 
granting  the  privilege  of  cutting  the  hay  to  the  other,  Savery 
saying,  *«I  will  let  you  cut  it,"  while  the  plaintiff  Baid,  *'I  will 
let  you  cut;"  and  thereupon  Savery  loaned  plaintiff  the  mower 
wherewith  she  cut  the  hay.  When  we  consider  the  entire 
evidence  of  the  plaintiff  herein,  in  connection  with  the  positive 
and  uncontradicted  statements  of  her  own  witness  Hawks  that 
there  was  an  arrangement  by  which  she  permitted  him  to  cut 
the  hay  in  1891,  it  seems  to  us  clear  that  the  hay  cut  in  1891 
and  the  entry  upon  the  land  were  by  the  consent  of  plaintiff. 

The  respondent  suggests  in  the  brief  of  her  counsel  that  it  is 
apparent  that  the  defendant  intended  to  take  the  hay  at  all 
hazards  and  in  any  event,  and  that,  if  there  was  any   agree- 
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ment,  it  was  a  forced  one  as  to  the  division  of  the  ground. 
Bat  we  think  this  argument  is  wholly  unwarranted  by  the  tes- 
timony, which  shows,  as  said  before,  a  voluntary  acquiescence 
and  agreement  by  plaintiff  with  Hawks  for  his  principal, 
whereby  each  cut  the  hay  on  bis  or  her  respective  sides  of  the 
line  agreed  upon.  Our  conclusion  is  that  the  verdict  was 
against  the  evidence  and  instructions  of  the  court,  and  that  a 
new  trial  ought  to  have  been  granted. 

The  further  point  raised  by  the  appellant,  that  the  evidence 
shows  that  the  acts  of  Hawks  and  Savery  were  those  of  the 
Cable  company  is  immaterial,  for  whether  the  acts  done  were 
those  of  the  Cable  company  or  of  SaVery  is  unimportant,  under 
the  view  we  take  of  the  evidence.  The  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to  the  district  court 
to  grant  a  new  trial. 

Reversed  and  Remanaed. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 


McINTYRE,  Appellant,  v.  McCABE,  Rbspondbnt. 

[Submitted  March  so,  1897.    Decided  April  5, 1807.  J 
Claim  and  Delivery — Evidence — New  Trial, 

In  an  action  to  recoyer  a  horsp,  which  defendant  claimed  to  have  bought  from  "H,"  the 
bill  of  sale  to  **H'*  containing  a  descrlpiion  of  the  horse  is  hearsay  evidence  as  to  de- 
fendant and  upon  his  objection  was  properly  excluded. 

Nrw  Trial.— Where  the  evidence  Is  conflicting,  an  order  denying  a  motion  for  a  new 
trial  will  be  sus  ained. 

Appeal  from  District  Courts  Silver  Bow  County.  J,  J. 
McHatton^  Judge, 

Action  by  A.  G.  Mclntyre  against  Peter  McCabe.  From 
a  judgment  for  defendant,  and  from  an  order  denying  a  mo- 
tion for  new  trial,  plaintiff  appeals.     Affirmed. 
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John  Lindsay  and  Clinton  ik  Lamb^  for  AppeUant. 

O,  M.  Ilall^  for  Respondent. 

Buck,  J. — This  was  an  action  to  recover  possession  of  a 
horse.  Respondent  (defendant  below)  claimed  that  he  had  ob- 
tained the  horse  from  one  Holbrook.  Holbrook  testified  on 
the  witness  stand  that  the  horse  in  defendant's  possession  was 
not  the  same  animal  he  had  sold  him.  To  corroborate  Hol- 
brookes description  of  the  horse  he  had  sold  to  defendant,  ap- 
pellant (plaintiff  below)  offered  in  evidence  a  bill  of  sale  from 
one  PoUinger  to  Holbrook  of  the  horse,  which,  according  to 
Holbrook,  he  had  originally  bought  from  Pollinger,  and  sub- 
sequently sold  to  defendant.  The  court  sustained  an  objection 
to  the  introduction  in  evidence  of  the  bill  of  sale  on  the  ground 
that  it  was  immaterial.  This  ruling  was  correct.  The  de- 
scription of  the  horse  by  PoUioger  in  the  bill  of  sale  was 
merely  hearsay,  so  far  as  the  defendant  was  concerned,  and 
wholly  immaterial.  It  is  urged  that  the  evidence  was  insufli- 
cient  to  support  the  verdict.  The  record  shows  there  was  a 
conflict  in  the  evidence  at  the  trial.  The  verdict  must  stand. 
The  order  denying  the  motion  for  a  new  trial  and  the  judg- 
ment are  affirmed. 

Affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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MAUL,  Appellant,    v.    SCHULTZ   et   al..    Respondent. 

[Submitted  March  28, 1897.    Decided  April  5, 1897.] 

Lease — Modification — Annvlvaent — Evidence — Estoppel. 

Leabb  Jlfodi^otiovir— ^imuIment.-'PlalDtlff  sought  to  recover  for  the  reasonable  value 
of  the  use  of  premises;  defendant  pleaded  a  written  lease  and  modiflcatioii  thereof; 
In  the  replloatlon.  plaintiff  denied  the  modlflcation  and  alleged  the  annuim»  nt  of  the 
lease.  Htld^  that  upon  the  evidence,  it  appears  that  the  lease  was  modified  and  not 
annulled. 

8AMB—JS(-<dcfuw—£Moppel.— Where  plaintiff  snes  to  recover  the  reasonable  value  of  Ih^ 
use  of  premises,  and  proves  a  written  lease  aud  an  oral  modiflcatloD  thereof,  he  is 
estopped  from  objecting  to  evidence  provhig  the  modincatlon  of  the  lease  by  way  of 
reduction  of  rent. 

Appeal  from  Disirict  Courts  Silver  Bow  County.  William 
O.  SpeeVy  Judge. 

Action  by  Charles  Maul  against  Carl  Schultz  and  Mary 
Schultz  to  recover  rent.  From  a  judgment  for  a  smaller 
amount  than  that  claimed,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action  by  plaintiff  and  appellant,  Maul,  against 
the  defendants,  to  recover  $647  for  the  use  of  certain  premises 
occupied  by  the  defendants  as  tenants  of  plaintiff  from  No- 
vember 20,  1893,  until  February  10,  1894.  and  also  to  re- 
cover the  sum  of  $75  upon  an  account  alleged  to  be  due  by 
defendants  to  one  Berghold  for  labor,  which  said  account  was 
by  said  Berghold  sold  and  assigned  to  this  plaintiff.  The  de- 
fendants filed  separate  answers.  In  the  answer  of  Carl  Schultz 
it  is 'admitted  that  he  occupied  the  premises  during  the  time 
mentioned  in  the  complaint,  but  denied  that  the  premises  were 
reasonably  worth  $647,  or  any  greater  sum  than  $200  per 
month  during  the  time  they  were  so  occupied.  The  de- 
fendant then  pleaded  a  payment  of  rent  up  to  December  20, 
1893,  and  admitted  the  debt  for  rent  from  that  time  until  Feb- 
ruary 10,  1894   at  a  monthly  rental  of  $200,   amounting  to 
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1333.33,  but  that  the  said  sum  of  1333.33  was  subject  to  cer- 
tain offsets.  For  further  defense  the  defendant  alleged  that 
about  February  20,  1893,  he  entered  into  a  written  lease  with 
the  plaintiff  for  the  premises  involved  for  the  term  of  two 
years  from  February  20,  1893,  for  $8,400,  payable  in  monthly 
installments  of  $350  per  month  during  the  term  of  the  lease; 
that  in  pursuance  of  said  lease  he  took  possession  and  remained 
therein  until  about  October  27,  1893,  when,  by  mutual  con- 
sent, the  rent  was  reduced  from  $350  to  $200  per  month,  but 
that  all  other  terms  and  conditions  expressed  in  the  lease  re- 
mained and  continued  in  force,  as  the  contract  between  the 
parties;  that  in  pursuance  of  said  modification  and  reduction 
of  rent  the  defendant  paid  and  the  plaintiff  accepted  $200  per 
month  in  full  payment  for  the  rent  for  the  months  of  Novem- 
ber and  December,  1893;  that  on  December  14,  1893,  the 
plaintiff  served  notice  on  defendant  to  quit,  which  defendant 
refused  to  do,  and  continued  in  the  premises  until  February 

10,  1894;  that  plaintiff  also  served  notices  on  one  J.  R.  , 

*  and  on  Mary  Schultz,  ordering  them  to  vacate,  and  that  they 
were  subtenants  of  part  of  said  premises  under  defendant,  and 
that  ic  consequence  of  said  notices  the  subtenants  vacated  the 
premises,  and  for  want  of  other  tenants  the  defendant  was 
compelled  and  did  surrender  up  the  premises  to  plaintiff  on 
February  10,  1894;  that  prior  to  the  serving  of  said  notices 
on  the  subtenants  and  their  vacating,  defendant  was  receiving 
$300  per  month  for  rent,  and  would  have  continued  to  receive 
that  amount  during  the  continuance  of  the  lease,  had  it  not 
been  for  the  plaintiff's  act  in  demanding  possession  of  the 
premises  from  the  defendant  and  his  subtenants.  Defendant 
claimed  damages  by  reason  of  said  acts  of  plaintiff  in  the  sum 
of  $1,366.  For  further  defense  defendant  alleged  that  by  the 
terms  of  the  lease  mentioned  plaintiff  was  to  pay  for  repairs 
and  breakages  in  water  pipes,  and  for  defects  that  might  occur 
in  the  roof  of  the  building;  and  that  by  reason  of  the  negli- 
gence of  the  plaintiff  to  comply  with  the  terms  of  the  lease  he 
was  obliged  to  pay  out  $23  on  plaintiff's  account.  As  to  the 
second  cause  of  action  defendant  denied  any  indebtedness  to 
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Berghold.  The  defendant  Mary  Schultz,  by  her  answer,  de- 
nied that  she  occupied  the  premises  by  permission  of  plaintiff 
as  his  tenant,  and  for  an  afSrmative  defense  she  pleaded  that 
she  occupied  the  premises  as  an  undertenant  of  Carl  Schultz. 
She  also  denied  any  indebtedness  to  Berghold,  but  alleged  that 
Berghold  was  ]U:>tly  indebted  to  her  in  the  sum  of  $23  for 
goods  and  merchandise.  The  plaintiff,  by  replication,  denied 
any  modification  in  the  contract  of  lease,  but  alleged  the  fact 
to  be  that  on  October  27,  1893,  the  lease  originally  made  be- 
tween the  parties  was  wholly  annulled,  and  that  from  that  time 
plaintiff  recognized  the  defendants,  Carl  and  Mary  Schultz,  as 
joint  tenants,  and  that  they  occupied  the  same  jointly  as  his 
tenants  from  month  to  month,  and  that  for  the  month  com- 
mencing October  20,  1893,  and  ending  November  20,  1893, 
defendants  occupied  the  premises  as  tenants  of  plaintiff  at  the 
agreed  rental  for  said  month  in  the  sum  of  $200.  Plaintiff  de- 
nied that  the  copy  of  the  lease  made  part  of  the  answer  of 
Carl  Schultz  was  a  true  copy  of  the  agreement  between  plaint- 
iff and  defendants.  The  plaintiff  denied  that  defendants  fully 
paid  the  rent  up  to  December  20,  1893,  but  alleged  that  the 
defendants,  Carl  and  Mary  Schultz,  as  tenants  of  plaintiff, 
paid  rent  for  the  month  commencing  November  20,  1893,  and 
ending  December  20,  1893,  in  the  sum  of  $135,  and  no  moro, 
and  that  the  defendants  refused  to  pay  the  rent  of  $200  for 
the  month  commencing  November  20,  1893,  and  that  there- 
upon plaintiff,  on  February  2,  1894,  served  on  each  of  the  de- 
fendants a  demand  in  writing  for  the  possession  of  the  prem- 
ises. Plaintiff  denied  that  there  were  any  subtenants  as  al- 
leged, and  denied  all  damage.  In  a  separate  reply  to  the  an- 
swer of  Mary  Schultz,  plaintiff  denied  that  she  was  the  tenant 
of  Carl  Schultz,  and  that  Berghold  was  indebted  to  her  in  any 
sum.  The  case  was  tried  to  a  jury.  A  verdict  was  returned 
in  favor  of  plaintiff  and  against  Carl  Schultz  for  $398.33,  and 
against  Mary  Schultz  for  the  sum  of  $31.75.  A  motion  for 
a  new  trial  was  made  and  overruled.  Plaintiff  appeals  from 
the  judgment  rendered  on  the  verdict,  and  from  the  order 
overruling  his  motion  for  a  new  trial. 

VOL-XIX-B 
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K  T.  McBride  and  John  T.  Baldwin,  for  Appellant. 
S.  De  Wolfe^  for  Respondent. 

Hunt,  J. — ^The  record  discloses  that  this  case  was  bitterly 
contested  on  both  sides.  Scarcely  any  material  testimony  was 
offered  without  objection.  Error  is  assigned  upon  many  of 
the  rulings  of  the  court  thereon,  and  upon  the  instructic  ns 
given  to  the  jury.  As  we  understand  the  position  of  the 
parties,  it  is  substantially  this:  Plaintiff  sued  for  the  reason- 
able  value  of  the  use  of  the  premises  occupied  by  the  defend- 
ants. The  defendant  Carl  Schultz  set  up  a  written  lease  by 
plaintiff  with  him  alone  for  two  years,  with  over  a  year  still 
to  run,  and  contended  that  the  lease  had  been  modified  by  pa- 
rol agreement  by  a  reduction  of  the  monthly  rent,  and  that  he 
owed  plaintiff  nothing.  Plaintiff,  by  replication,  admitted  that 
a  written  lease  had  been  made  with  Carl  Schultz,  but  averred 
that,  instead  of  there  having  been  a  modification  of  it,  there 
had  been  a  complete  annulment  of  said  lease,  and  that  a  new 
aofreement  had  been  made  between  himself  and  both  defend- 
ants,  whereby  both  Mr.  and  Mrs.  Schultz  became  his  joint 
tenants  at  the  agreed  rental  of  ¥200  per  month  from  October 
2(),  1893.  Plaintiff  does  not  seek  to  collect  more  than  $200 
'  per  month,  and  is  not  attempting  to  do  this  under  any  written 
agreement.  His  effort  is  to  hold  both  defendants  as  tenants 
from  month  to  month  without  looking  to  Mr.  Schultz  alone 
under  the  written  lease;  and,  as  defendants  depend  upon  the 
written  lease  as  modified,  the  case  mvolves  the  first  material 
inquiry  whether  there  was  any  annulment  at  all  of  the  written 
lease.  If  there  was,  then  the  further  question  of  the  alleged 
joint  tenancy  of  defendant  becomes  important;  while,  if  there 
was  not.  Mrs.  Schultz's  relation  to  plaintiff  may  be  eliminated 
and  it  is  only  necessary  to  ascertain  the  attitudes  of  the  other 
respective  parties  under  the  defendants'  contention  of  the  al- 
leged modification  of  the  written  lease  between  plaintiff  and 
Carl  Schultz. 

For  the  purpose  of  proving  that  there  was  an  annulment  of 
the  lease,  plaintiff  offered  evidence  to  the  effect  that  about  No- 
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vember  7,  1893,  Maul  and  both  defendants  had  some  conver- 
sation about  repairing  water  and  closet  pipes,  Maul  saying 
that  they  (meaning  defendants)  should  keep  them  in  repair. 
Inasmuch  as  the  written  lease  between  plaintiff  and  Carl 
Schultz  provided  that  the  lessor  should  pay  for  any  repairs  or 
breakages  in  the  water  pipes,  appellant  argues  that  this  un- 
contradicted testimony  is  proof  of  an  annulment  of  the  lease. 
But,  in  view  of  the  other  statements  made  by  the  same  wit- 
ness who  testified  as  above,  and  of  the  testimony  of  plaintiff's 
other  witnesses,  we  think  there  is  no  substantial  evidence  tend- 
ing to  prove  any  rescission  of  the  lease  between  the  parties  to 
it.  The  same  witness  just  referred  to  said  that  he  was  intro- 
duced to  the  defendants  by  Maul,  the  owner  of  the  premises, 
in  the  beginning  of  November,  1893,  as  the  new  rent  collector, 
whereupon  Mr.  Schultz  said  he  did  not  care  who  collected  the 
rent.  Maul  thereupon  said:  «<These  people  (referring  to  the 
defendants)  will  pay  you  $200  on  the  20th  of  every  month  in 
advance. ' '  It  is  a  fair  inference  from  the  testimony  that  the 
remark  of  defendant  Carl  Schultz  that  he  did  not  care  who 
collected  the  rent  was  simply  meant  to  be  a  statement  to  the 
plaintiff  that  it  was  immaterial  to  him  to  what  individual  he 
paid  moneys  due  to  the  plaintiff  under  the  lease.  The  witness 
also  said  that,  although  they  had  some  conversation  such  as 
has  been  given  concerning  the  repair  of  water  pipes,  they 
made  no  agreement  with  reference  to  them.  A  witness  named 
Hirbour,  who  was  called  by  the  plaintiff,  testified  that  he  exe- 
cuted the  written  lease  as  the*agent  of  plaintiff,  and  had  acted 
as  his  agent  for  15  years  before  he  turned  over  his  agency, 
about  November  20,  1893,  and  that  within  his  knowledge  there 
was  a  verbal  modification  of  the  written  lease,  by  which,  in- 
stead of  charging  Dr.  Schultz  $350  a  month  rent,  as  called  for 
by  the  lease,  he  only  charged  him  $250  a  month,  and  that  this 
agreement  was  made  at  the  time  of  the  last  payment  to  the 
witness,  which  was  by  a  check  on  November  20,  1893.  An- 
other witness  (Collins),  who  was  a  partner  of  the  witness 
Yaeger  in  the  agency  for  the  collection  of  rents  due  to  plaint- 
iff, testified  that  the  new  arrangement  made  with  Dr.   Schultz 
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or  the  Schultz  firm  pertained  to  the  reduction  of  the  rent  to  a 
certain  amount,  and  that  the  instructions  to  the  witness  and 
his  partner  were  to  collect  S200  a  month  as  rent  for  the  build- 
ing. Taking  all  this  testimony  together,  we  are  clearly  of  the 
opinion  that  the  plaintiff  failed  to  prove  any  rescission  or 
modification  of  the  contract  of  lease  except  as  to  the  single 
item  of  reduction  of  rent.  It  was,  therefore,  error  for  the 
court  to  submit  the  question  of  the  alleged^  rescission  of  the 
lease  to  the  jury  at  all,  and  it  follows  that  the  question  of  any 
alleged  joint  tenancy  of  both  defendants  became  immaterial  to 
the  case. 

The  jury,  by  their  verdict,  however,  rejected  the  theory  of 
an  annulment,  and  plainly  sustained  the  defense  set  up  by  the 
defendants  as  to  the  reduction  of  the  rent  or  modification  of 
the  lease.  It  must  be  remembered  that  the  plaintiff  objected 
to  all  evidence  tending  to  show  a  modification  of  the  lease 
upon  the  ground  that  no  such  evidence  was  admissible  under 
the  statute  of  frauds  (Compiled  Statutes  of  1887,  page  652, 
§  219),  which  provides  that :  ''Every  contract  for  the  leas- 
ing for  the  longer  term  than  one  year,  or  for  the  sale  of  any 
lands,  or  interest  in  lands,  shall  be  void  unless  the  contract,  or 
some  note  or  memorandum  thereof  expressing  the  considera- 
tion, be  in  writing,  and  be  subscribed  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made. ' '  But  is  the  plaintiff  in  a  po- 
sition to  complain  of  the  error  of  the  court  ?  We  think  not.. 
He  sued  for  reasonable  value,  and  by  his  own  evidence  proved 
that  a  written  lease  existed  between  himself  and  Carl  Schultz. 
His  theory  was  erroneous,  yet  he  was  awarded  a  verdict  against 
his  lessee,  based  upon  the  written  lease  which  was  the  contract 
he  himself  proved  on  the  trial,  but  which  he  proved  had  been 
modified  as  to  monthly  rent  due  thereunder.  Conceding  that 
a  written  lease  with  over  a  year  yet  to  run  cannot  be  modified 
by  parol  agreement,  we  nevertheless  think  plaintiff  cannot 
raise  that  question  in  this  case.  He  never  asked  for  the 
amount  of  the  rent  under  the  lease,  and  upon  a  motion  for  a 
nonsuit  would  doubtless  have  been  properly  dismissed  from 
court.     Yet  he  tried  bis  case,   and  recovered  all  he  was  en- 
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titled  to  under  his  own  evidence,  and  from  the  only  person 
who  owed  him  anything.  He  cannot  be  permitted  to  mend 
his  hold  after  litigation  has  begun,  change  his  ground,  and 
upon  new  aspects  of  the  case  shift  his  position  from  that  taken 
and  relied  on  before  the  court.  {NeweU  v.  Meyendorff^  9 
Mont.  254,  23  Pac.  333;  Newell  v.  NichoUon,  17  Mont.  389, 
43  Pac.  180.)  Plaintiff  has  no  right  to  recover  except  as 
against  Carl  Schultz  for  rent  due.  Accordingly,  he  is  in  no 
position  to  have  a  verdict  in  his  favor  set  aside.  We,  there- 
fore, think  that  his  rights  have  not  been  prejudiced,  and  that 
his  verdict  against  Carl  Schultz  must  stand. 

No  point  is  made  by  appellan^t  against  the  justice  of  the 
award  against  both  defendants  upon  the  amount  found  to  be 
doe  upon  an  account  owing  by  defendants  to  one  Berghold, 
and  by  Berghold .  assigned  to  plaintiff.  The  judgment  is  af- 
firmed. 

Affirmed. 

Buck,  J. ,  concurs.     Pembebton,  C.  J. ,  not  sitting. 


CASEY  ET  AL.,  Appellants,  ^.  THIEVIEGE  et  al.,      J? 
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[Submitted  March  23, 1897.    Decided  April  6, 1897.] 

Placer  Mines — Known  Veins — Burden  of  Proof- — Evidence. 

The  expression  "known  veins  or  lodes"  used  in  section  2383,  United  States  Revised  Stat- 
utes, includes  such  veins  only  as  are  clearly  ascertained  and  of  such  a  character  as  to 
render  the  land  more  valuable  on  that  account  and  to  Justify  exploitation. 

Sams— Bu>  den  of  Proof,— One  who  claims  a  quartz  lode  mining  claim  which  is  included 
in  the  boundaries  of  a  patented  placer  claim,  has  the  burden  of  proving  that  the  vein 
was  a  **known  vein"  when  application  was  made  for  the  placer  patent. 

Samk— Evidence,— The  facts  given  in  evidence  must  prevail  over  the  conclusion  which 
the  witnesses  incorrectly  draw  from  the  facts,-  the  conclusion  Is  more  of  a  question  of 
law. 

Samx.— AccordiuRly,  « here  the  facts  in  evidence  are  merely  that  the  witnesses  had 
found,  prior  to  the  application  for  the  placer  patent,  streaks  of  quartz,  cropplngs  that 
indicated  the  existence  of  leads  and,  under  these  cropplngs,  veins  between  granite 
walls  and,  in  their  opinion,  carrying  silver,  the  location  of  a  mining  claim  on  one  of 


342  Casey  v.  Thieviegb.  [Mar.  T.'97 

these  veins  and  partly  within  the  placer  claim,  and  the  ahandonment  of  the  same  be- 
cause of  the  expense  of  working  it  -and  where  no  assay  or  other  means  had  been 
tried  to  determine  whether  or  not  the  vein  carried  any  ore  of  marlcetable  value  - 
Held,  that  the  evidence  did  not  Justify  the  flndlog  of  the  Jury  that  the  *'veins"  were 
**known  veins  or  lodes"  within  the  meaning  of  section  2838. 

Appeal  from  District  Courts  Silver  Bow  County.  J,  J. 
McHattoThy  Judge. 

Action  by  George  H.  Casey  and  others  against  Theophile 
Thieviege  and  others.  Judgment  for  defendants,  and  plaint- 
iffs appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Appellants  (plaintiffs  below)  brought  an  action  in  ejectment 
against  73  defendants  to  recover  possession  of  certain  land 
lying  within  the  limits  of  Butte  City,  Montana.  A  judgment 
was  recovered  against  all  of  said  defendants  except  the  re- 
spondents in  this  appeal.  The  facts  are  substantially  as  fol- 
lows: The  grantor  of  plaintiffs,  one  Black,  filed  an  applica- 
tion in  the  proper  United  States  land  ofSce  for  a  patent  to  a 
certain  placer  claim,  about  four  acres  in  area,  on  June  20, 
1879.  The  patent  was  issued  for  said  tract,  known  as  the 
^*Black  Placer,"  on  November  9,  1891.  During  some  12 
years  prior  to  said  application  the  said  land  had  been  worked 
as  a  placer  mine  by  different  parties.  Certain  of  these  parties 
testified  in  behalf  of  respondents  that  in  digging  and  sluicing 
the  Black  placer  for  gold,  as  was  usual  in  respect  to  other 
placer  grounds  in  the  vicinity,  they  had  frequently  encountered 
strata  and  streaks  of  quartz,  had  observed  croppings  on  its 
surface  indicating  the  existence  of  quartz  leads,  and  that  under 
these  croppings,  between  walls  of  granite  on  bedrock,  veins  of 
quartz  had  been  exposed,  bearing,  in  their  opinion,  silver  and 
other  precious  metals;  that  three  such  veins,  as  the  surface 
was  stripped  off  here  and  there  in  the  course  of  their  placer 
mining,  could  be  plainly  traced  across  said  tract,  and  were 
readily  observable  by  means  of  the  croppings  aforesaid,  and  at 
the  points  of  the  bedrock  exposure  aforesaid,  both  prior  to 
and  after  the  date  of  the  application  of  Black  for  his  patent 
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One  of  the  witnesses  testified  that  he  had  sunk  on  some  of 
these  leads  on  the  Black  placer  that  «<played  out,"  and  that  he 
did  not  know  at  the  time  that  there  were  quartz  leads  of  any 
value  on  the  ground.  Another  witness  testified  that  when  one 
of  these  three  traceable  leads  had  been  exposed  on  bedrock,  it 
was  three  or  four  feet  wide,  and  his  partner  thought  it  '  <a 
favorable  prospect,  and  wanted  to  locate  it,  and  asked  his  ad- 
vice." He  told  him  'Hhat  they  had  a  hundred  locations  too 
many"  already.  The  ground  prior  to  1878  was  generally  re- 
garded as  valuable  for  placer  mining  only,  according  to  the 
placer  miner  who  testified  as  to  value.  No  assays  were  made 
during  the  placer  mining  days.  On  April  20,  1878,  one  Hir- 
bour  and  one  Hume  located  a  quartz  lead,  and  called  it  the 
**Lieo."  This  claim  included  a  large  portion  of  the  Black 
placer.  The  discovery  shaft  of  the  Leo  was  40  to  50  feet 
west  of  the  Black  placer  line,  and  the  lead  on  which  the  dis- 
covery was  claimed  to  have  been  made  was,  in  the  opinion  of 
certain  witnesses,  one  of  the  three  traceable  veins  testified  to 
as  extending  through  said  Black  placer.  The  first  year  Hir- 
bour  and  Hume,  according  to  the  former's  testimony,  sunk 
their  discovery  shaft  to  a  depth  of  18  or  20  feet.  The  second 
year  Hume  did  the  representation  work  on  the  Leo  in  the  fall 
of  1879.  Hirbour  also  testified  that  in  1878  or  1879  he  him- 
self or  Hume  sunk  a  shaft  on  the  Leo  within  the  Black  placer 
limits,  which  was  about  6  feet  by  4  feet,  and  10  feet  deep,  and 
that  there  was  exposed  therein  a  vein  of  silver  bearing  quartz 
from  which  he  (Hirbour)  took  a  few  pounds  of  ore.  Subse- 
quently, however,  Hirbour  modified  this  testimony  by  stating 
that  he  could  not  swear  that  the  last- mentioned  shaft  was 
within  the  boundaries  of  the  Black  placer.  .  The  Leo  was  rep- 
resented for  two  years  only;  $200  of  work  alone  being  ex- 
pended in  its  representation.  Then  Hirbour  and  Hume 
abandoned  the  claim,  because  of  difficulty  and  expense  in  work- 
ing it.  In  the  fall  of  1879,  one  Largey  relocated  the  Leo 
claim  as  the  < 'Montana  Central"  .quartz  claim.  Largey  testi- 
fied that  in  a  shaft  of  the  Leo,  which  was  about  eight  or  nine 
feet  deep,  he  found  what  he  designates  as  a  ''blind  lead,"  and 
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that  this  was  the  discovery  on  which  he  based  his  location.  He 
testified  that  the  lead  he  discovered  was  below,  and  detached 
from,  the  croppings  which  induced  him  to  prospect  the  said 
vein.  These  croppings  ran  into  the  Black  placer  ground. 
Largey  also  stated  that  he  had  done  considerable  work  on  the 
Montana  Central,  having  represented  it  for  a  number  of  years, 
and  in  the  course  of  it  had  sunk  shafts  within  the  Black 
placer;  and  that  in  sinking  these  shafts  he  had  found  quartz, 
but  no  lead  with  well  defined  walls.  He  also  testified  that  the 
surface  of  the  Black  placer  was  covered  with  debris  from  the 
old  placer  diggings,  and  that  the  bedrock  was  visible  in  very 
few  places.  Largey  had  instituted  a  contest  in  the  United 
States  land  ofSce  with  the  owners  of  the  Black  placer,  which 
resulted  in  a  compromise,  whereby  the  owners  of  the  Black 
placer  were  to  give  him  (Largey)  a  portion  of  their  ground, 
and  in  exchange  therefor  he  was  to  give  them  a  portion  of  the 
Montana  Central  ground.  On  January  4,  1887,  the  Blue 
Dick  quartz  lode,  was  located  by  certain  of  the  respondents. 
It  embraced  a  large  portion  of  the  Black  placer  ground.  The 
vein  of  the  Blue  Dick  was  one  of  the  three  traceable  leads 
testified  to  as  crossing  the  Black  placer.  The  discovery  shaft 
on  the  Blue  Dick,  according  to  the  testimony  of  the  locators, 
was  about  40  or  60  feet  deep.  In  this  shaft  was  found  a  vein 
of  quartz  containing  silver,  and  also  native  copper.  Two  as- 
says were  made  of  specimens  of  ore  taken  from  this  discovery 
shaft  at  about  the  time  of  its  discovery,  January  4,  1887,  one 
of  which  ran  29  ounces  in  silver  to  the  ton,  and  the  other  11 
ounces  to  the  ton.  It  does  not  appear  that  it  had  been  worked 
with  the  end  in  view  of  extracting  ore  from  it.  At  the  time 
of  the  institution  of  this  suit  the  Black  placer  presented  a  dif- 
ferent appearance  from  the  one  it  wore  in  the  days  of  placer 
mining.  Sawdust  from  a  wood  yard  had  been  thrown  about; 
some  dwelling  houses  and  cabins  had  been  built  upon  it;  and, 
although  the  croppings  still  remained  in  places,  much  of  the 
exposed  bedrock  had  been  covered  again.  The  Black  placer 
adjoined  the  original  townsite  of  Butte  City.  In  their  com- 
plaint,  plaintiflfs  asked  as  damages  the  rental  values  of  the 
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premises.  The  followino;  special  questions,  by  request  of  de- 
fendants, were  submitted  to  the  jury,  each  of  wtiich  was  an- 
swered in  the  affirmative:  First.  ''Was  there,  at  any  time 
before  the  20th  of  June,  1879,  a  vein,  lead,  or  lode  of  quartz 
or  other  rock  in  place  bearing  any  gold,  silver,  lead,  tin  or 
copper  whatsoever,  known  to  any  person  or  persons  to  exist, 
within  the  boundaries  of  the  placer  claim  and  ground  in  con- 
troversy in  this  action?"  Second.  '<If  such  vein,  lead  or 
lode  did  exist,  could  its  existence  have  been  ascertained  before 
the  20th  day  of  June,  1879,  by  Leander  M.  Black,  the  appli- 
cant for  the  patent  introduced  in  evidence  in  this  action,  or  by 
any  other  person  or  persons  examining  the  said  ground  in  dis- 
pute with  an  honest  endeavor  to  learn  or  ascertain  if  it  con- 
tained any  such  veins  or  lodes?"  The  jury  also  found  a  gen- 
eral verdict  against  plaintiffs,  and  answered  two  other  ques- 
tions submitted  adversely  to  them.  Plaintiffs  appeal  from  the 
order  of  the  district  court  denying  a  motion  for  a  new  trial, 
and  from  the  judgment  rendered  on  the  verdict  and  special 
findings. 

F.  T,  McBride,  for  Appellants. 

ThompBOfi  Campbell^  J.  T.  Baldwin  and  W.  L  Lippincott^ 
for  Respondents. 

Buck,  J. — ^This  case  is  the  result  of  a  conflict  between  a 
placer  patent  and  a  quartz  lode  location  made  subsequent  to 
the  application  for  the  placer  patent.  In  investigating  the 
questions  involved,  we  accord  full  force  and  effect  to  the  gen- 
eral rule  that,  where  there  is  a  conflict  in  evidence  on  a  trial, 
the  verdict  should  not  be  disturbed  on  appeal.  The  verdict  in 
this  case,  then,  must  be  sustained,  if  there  is  competent  evi- 
dence to  support  it.  We  must  accept  as  proven  the  fact  that, 
at  the  time  the  application  was  made  for  a  patent  to  the  Black 
placer  claim,  its  surface  indicated  veins  of  mineral  bearing 
rock  in  place.  It  is  true  that  witnesses  on  behalf  of  respond- 
ents testified  positively  that  such  veins  or  lodes  were  in  the 
claim,  and  plainly  visible  as  veins  or  lodes  at  the  time  of  such 
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application.  But,  inasmuch  as  these  witnesses  gave  in  detail 
the  facts  on  which  they  based  this  assertion,  these  facts,  and 
not  the  naere  assertion  based  thereon,  however  positively 
made,  should  be  considered.  The  assertion  was  in  the  nature 
of  a  legal  conclusion,  being  only  the  expression  of  an  opinion. 
Hence  in  what  we  deem  proven  by  respondents  we  do  not  go 
to  any  greater  extent  than  to  concede  that  they  showed  in  evi- 
dence that  the  surface  appearance  of  the  Black  placer,  at  the 
date  of  the  application  for  patent,  indicated  by  croppings  and 
in  exposed  bedrock  the  existence  of  lodes  or  veins  of  mineral 
bearing  rock  in  place. 

From  the  questions  submitted  to  the  jury  and  the  argument 
of  their  counsel  in  this  court,  it  would  seem  that  respondents 
contend  for  this  proposition  of  law,  namely:  that  when  an  ap- 
plication for  a  placer  patent  is  made,  any  lode  or  vein  of 
quartz  or  other  rock  in  place  containing  any  gold,  silver,  lead, 
tin  or  copper  whatsoever,  known  to  exist  within  the  bound- 
aries of  the  claim  (or  the  knowledge  of  whose  existence  could 
be  ascertained  by  one  examining  the  ground  in  an  honest  en- 
deavor to  acquire  such  knowledge),  is  excepted  by  section 
2333,  Revised  Statutes  of  the  United  States,  from  a  patent 
issued  on  such  application.  If  this  is  the  law,  the  determina- 
tion of  this  appeal  might  be  attended  with  more  difficulty  than 
it  is;  for  it  also  appears  from  the  evidence  herein — admitted 
without  objection — that  some  years  after  the  application  for  a 
patent  for  the  Black  placer  claim,  in  the  discovery  shaft  of 
the  Blue  Dick  quartz  lode  claim,  sunk  on  one  of  the  three  so- 
called  '^traceable  veins''  crossing  the  Black  placer  at  the  time 
^  of  application  for  its  patent,  a  vein  of  ore  was  found  carrying 
as  much  as  29  ounces  of  silver  to  the  ton,  as  shown  by  one  of 
the  two  assays  made.  But  we  cannot  agree  with  the  proposi- 
tion that  this  is  the  law.  It  virtually  eliminates  from  the 
question  of  what  is  the  vein  or  lode  known  to  exist,  the  ele- 
ments of  value,  character  and  extent  of  the  existing  vein  or 
lode.  In  Migeon  v.  Railway  Co.^  23  C.  C.  A.  163,  77  Fed. 
256,  Judge  Hawley,  speaking  for  the  United  States  circuit 
court  of  appeals,  says:     <'This  section  (2333)  of  the  statute 
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was  primarily  intended  for  the  benefit  and  protection  of  the 
locators  of  placer  claims.  If  a  lode  is  known  to  exist  within 
the  boundaries  of  a  placer  claim,  the  applicant  for  a  patent 
must  state  that  fact,  and  then,  by  paying  $5  an  acre  for  that 
portion  of  the  ground  and  $2.50  for  the  balance,  a  patent  will 
issue  to  him,  covering  both  the  lode  and  placer  ground;  but, 
if  the  lode  is  known  to  exist,  and  is  not  included  in  the  appli- 
cation for  a  patent,  then  it  will  be  construed  as  a  conclusive 
<leclaration  that  the  owner  of  the  placer  claim  has  no  right  of 
possession  by  virtue  of  his  patent  for  the  placer  ground  to  the 
vein  or  lode.  It  matters  not  whether  thene  is  a  lode  or  vein 
actually  within  the  limits,  which  subsequent  developments  may 
prove;  if  it  is  not  known  to  exist  at  the  time  of  the  applica- 
tion, the  patent  for  the  placer  claim  will  include  such  lode  or 
vein.  In  such  cases  the  supreme  court  has  repeatedly  de- 
clared that  it  is  not  enough  that  there  may  have  been  some  in- 
dications, by  outcropping  on  the  surface,  of  the  existence  of 
lodes  or  veins  of  rock  in  place  bearing  gold  or  silver  or 
other  precious  metals,  to  justify  their  designation  as  ^known 
veins  or  lodes;'  that  in  order  to  meet  that  .designation,  the 
lodes  or  veins  must  be  clearly  ascertained,  and  be  of  such  ex- 
tent as  to  render  the  land  more  valuable  on  that  account,  and 
justify  their  exploitation.  (Iron  Silver  Mining  Co.  v. 
Reynolds,  124  U.  S.' 374,  383.  8  Sup.  Ct.  698,  603;  U.  S.  v. 
Iron  Silver  Mining  Co.,  128  U.  S.  674,  683,  9  Sup.  Ct.  195, 
199;  Iran  Silver  Mining  Co.  v.  Mike  i&  Starr  Gold  <&  Silver 
Mining  Co.,  143  U.  S.  394,  404,  424,  12  Sup.  Ct.  543,  545^ 
553;  Sullivan  v.  Mining  Co.,  143  U.  S.  431,  12  Sup.  Ct. 
555;  Brownfiddy.  Bier,  15  Mont.  403,  39  Pac.  461,  and 
other  authorities  there  cited. 

"This  construction  as  to  the  meaning  of  section  2333  is,  in 
our  opinion,  founded  in  reason,  and  is  in  harmony  with  the 
construction  given  by  the  courts  to  the  other  sections  of  the 
statute  relative  to  the  rights  of  locators  of  mining  claims  upon 
the  public  lands  of  the  United  States.  But,  in  any  event,  the 
role,  as  above  stated,  is  now  too  well  settled  to  be  departed 
from."     In  the  case  of  Iron   Silver  Mining   Co.  v.   Mike  <& 
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Starr  Gold  <&  Silver  Mining  Co.,  143  U.  S.  394,  12  Sap.  Ct. 
543,  cited  supra\,  the  court  says:  '*It  is  undoubtedly  true 
that  not  every  crevice  in  the  rocks,  nor  every  outcropping  on 
the  surface,  which  suggests  the  possibility  of  mineral,  or 
which  may,  on  subsequent  exploration,  be  found  to  develop 
ore  of  great  value,  can  be  adjudged  a  known  vein  or  lode 
within  the  meaning  of  the  statute.'*'  And  further  the  court 
says  :  *'The  amount  of  the  ore,  the  facility  of  working  and 
reaching  it,  as  well  as  the  product  per  ton,  are  all  to  be  con- 
sidered in  determining  whether  tfce  vein  is  one  which  justified 
exploitation  and  working."  In  Brownfield  v.  Bier,  15  Mont. 
403,  39  Pac.  461,  the  Iron  Silver  Mining  Co,  v.  MiTc^  dt 
Starr  Oold  <j&  Silver  Mtning  Co,  case^  supra,  is  elaborately 
discAssed.  Our  supreme  court  there  says  :  ^  'But  in  that  case 
the  contention  within  the  court  seems  to  us  to  have  been  more 
upon  the  question  of  facts  in  that  particular  case  than  upon  a 
view  of  the  law;"  and  proceeds  to  quote,  as  declaratory  of  the 
law,  language  taken  from  the  majority  opinion  of  the  court, 
and  also  from  the  dissenting  opinion  rendered  therein  by  Mr. 
Justice  Field  and  Associate  Justices  Harlan  and  Brown.  Cer- 
tain portions  of  this  language  are  requoted  below. 

But  the  respondents  urge,  to  meet  this  view  entertained  by 
the  Montana  supreme  court  of  what  was  held  in  the  Mike  & 
Starr  Gold  &  Silver  Mining  Co.  case,  that  the  question  of 
value  is  one  solely  for  the  jury,  and  the  facts  in  this  case  are 
stronger  in  favor  of  the  verdict  than  those  successfully  invoked 
for  the  same  purpose  in  the  Mike  &  Starr  Gold  &  Silver  Min- 
ing Co.  case.  This  language  is  relied  upon  from  the  last- 
named  decision  to  uphold  the  first  contention  :  <<It  is,  after 
all,  a  question  of  fact  for  the  jury.  It  cannot  be  said,  as  a 
matter  of  law,  in  advance,  how  much  of  gold  or  silver  must 
be  found  in  a  vein  before  it  will  justify  exploitation,  and  be 
properly  called  a  *known'  vein." 

As  to  what  were  the  particular  facts  involved  in  the  Mike 
&  Starr  Gold  &  Silver  Mining  Co.  case,  the  justices  of  the  su- 
preme court  of  the  United  States  were  divided  in  opinion,  and 
this  fact  led  the  supreme  court  of  Montana  to  use  the  language 
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it  did  in  Brownfield  v.  Bier^  supra.  The  majority  of  the 
justices  claimed  the  record  showed  that,  prior  to  the  applica- 
tion for  a  patent  to  the  placer  claim  of  the  Iron  Silver  Com- 
pany, within  the  limits  of  said  placer  a  tunnel  had  been  run  to 
the  extent  of  400  feet;  that  in  said  tunnel,  about  75  or  80  feet 
from  its  mouth,  a  15 -inch  vein  of  quartz,  with  distinct  walls 
of  porphyry,  had  been  disclosed;  and  that  assays  of  the  ore 
taken  from  this  vein  had  been  made  (apparently  at  the  time  it 
was  found),  showing  that  the  same  was  valuable  gold  pro- 
ducing ore.  Speaking  of  the  facts  involved,  Mr.  Justice 
Brewer,  in  delivering  the  opinion  for  the  majority  of  the 
court,  said  :  <<The  placer  tract  was  a  small  one  of  fifty-six 
acres.  The  tunnel  ran  400  feet  underneath  its  surface.  At 
its  mouth  there  was  a  large  dump  of  earth  taken  from  it.  No 
one  had  a  right  to  enter  that  ground  as  placer-mining  ground, 
unless  he  had  made  such  an  inspection  as  to  enable  him  to 
make  affidavit  that  it  was  adapted  to  such  mining.  No  exami- 
nation could  have  been  made  without  disclosing  the  existence 
of  this  tunnel.  That  was  a  fact  upon  the  surface,  obvious  to 
the  most  casual  inspection.  No  one  could  be  heard  to  say 
that  he  had  examined  that  ground  in  order  to  ascertain  that  it 
was  suitable  for  placer  mining,  and  in  such  examination  had 
not  discovered  the  existence  of  this  tunnel.  It  was  not  a  little 
excavation,  with  a  few  shovelfuls  of  dirt  at  its  entrance.  The 
pile  of  dirt  was  evidence  which  no  one  could  ignore  that  it 
was  a  long  tunnel,  running  far  into  the  earth.  It  was  in  min- 
ing ground,  as  all  this  territory  was  believed  to  be,  and,  there- 
fore, an  excavation  likely  to  disclose  veins. 

<< As  an  applicant  for  a  placer  patent  was  chargeable  with 
notice  of  the  existence  of  the  tunnel,  so  also  was  he  chargeable 
with  notice  of  whatever  a  casual  inspection  of  that  tunnel 
would  disclose.  He  would  not  be  heard  to  say:  'I  did  not  enter 
and  examine  this  tunnel,  and  therefore  knew  nothing  of  the 
veins  apparent  in  it. '  The  government  does  not  permit  a  person 
to  thus  shut  his  eyes  and  buy.  If  there  be  a  vein  or  lode 
within  the  ground,  it  is  entitled  to  double  price  per  acre  for  it 
and  the  adjacent  fifty  feet;  and,  with  such  interest  in  the  price 
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to  be  paid,  it  rightfully  holds  an  applicant  for  a  placer  patent 
chargeable  with  all  that  would  be  disclosed  by  a  casual  inspec- 
tion of  the  surface  of  the  ground,  or  of  such  a  tunnel.  The 
applicant  must  be  adjudged  to  have  known  that  which  others 
knew,  and  which  he  would  have  ascertained  if  he  had  dis- 
charged fairly  his  duty  to  the  government."  But  Mr.  Justice 
Field,  in  the  dissenting  opinion,  says:  '^It  (the  tunnel)  ex- 
tended 400  feet,  but  it  disclosed  within  it  only  veins  of  decom- 
posed porphyry  and  manganese  iron.  *  *  *  There  was 
no  vein  or  lode  of  gold  or  silver  bearing  rock  found  in  the 
tunnel,  and  there  is  an  erroneous  impression  conveyed  by  the 
court  (in  the  majority  opinion)  in  that  respect."  Proceeding, 
Justice  Field  says:  "But,  as  I  shall  show  hereafter,  the  mere 
indication  or  presence  of  gold  or  silver  is  not  sufficient  to 
establish  the  existence  of  a  lode.  The  mineral  must  exist  in 
such  quantities  as  to  justify  expenditure  of  money  for  the  de- 
velopment of  the  mine  and  the  extraction  of  the  mineral.  It 
would  create  surprise  among  miners  to  be  told  that  if  a  trace 
of  loose  gold,  such  as  is  shown  here,  was  found  at  any  one 
spot  in  a  tunnel  leading  to  a  placer  claim,  it  would  establish 
the  existence  of  a  vein  or  lode  in  the  placer  claim,  and  form 
the  basis  of  a  proceeding  to  despoil  a  purchaser  from  the  pat- 
entee, years  after  the  purchase,  of  a  large  portion  of  its  min- 
ing property.  *  *  *  An  unlocated  lode  claim,  existing 
only  in  the  impressions  and  beliefs  of  neighbors  or  others,  and 
not  in  the  knowledge  founded  upon  discovery  and  exploration, 
does  not  seem  to  me  to  have  any  element  of  property  or  va- 
lidity, or  a  basis  of  defense  to  proceedings  to  obtain  a  patent 
from  the  government."  As  we  have  said,  there  were  indica- 
tions of  veins  in  the  Black  placer  at  the  time  of  the  applica- 
tion for  its  patent.  It  is  true  that  what  appeared  to  be  veins 
had  been  exposed  between  walls  of  granite  in  the  bedrock. 
But  not  a  particle  of  competent  or  sufficient  evidence  was 
offered  by  respondents  (on  whom  rested  the  burden  of  proof) 
to  establish  the  fact  that  these  veins  had  been  clearly  ascer- 
tained, or  contained  minerals  sufficient  as  to  value,  quantity, 
or  character   to  justify  exploitation.     Even  by  respondents" 
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own  witnesses  these  quartz-filled  crevices  in  the  granite  bed- 
rock of  the  Black  placer  (that  witnesses  designated  them  posi- 
tively as  veins  or  lodes,  as  we  have  shown,  was  not  sufficient 
evidence  of  the  fact  that  they  were)  had  never  been  explored, 
or  even  examined,  with  a  view  to  prospecting  or  working 
them  during  the  placer  mining  period.  They  were  encountered 
just  as  strata  seams  and  quartz  filled  crevices  were  usually  en- 
countered at  the  surface  and  on  bedrock  in  working  other 
placer  mines  in  that  vicinity.  No  serious  attempt  had  been 
made  to  prospect  or  exploit  them.  A  witness  who  sunk  on 
some  of  them  says  **they  played  out."  Another  witness  dis- 
suaded his  partner  from  locating  one  of  them,  which  he  desig- 
nates as  the  ''main  vein,"  by  suggesting  that  they  had  already 
a  hundred  locations  too  many.  His  partner,  this  witness  says, 
regarded  this  vein  at  the  time  as  a  '^favorable  prospect." 
Hirbour,  the  locator  of  the  Leo  quartz  lode,  may  possibly  have 
sunk  a  shaft  for  a  few  feet  on  one  of  these  so-called  **traceable 
veins,"  but  he  found  practically  nothing.  He  says  he  took 
out  a  few  pounds  of  ore.  Largey  struck  what  he  calls  a 
''blind  lead"  in  his  quartz  lode  claim,  the  Montana  Central, 
which  was  located  after  the  application  for  the  placer  patent. 
He  says  that  at  the  point  where  he  made  his  discovery  of  a 
blind  lead  the  croppings  (which  extended  from  said  point  into 
the  Black  placer  ground)  were  detached  from  the  vein  he 
found,  and  were  only  float.  He  states  also  that  be  sunk  shafts 
within  the  Black  placer  on  these  so-called  veins  or  leads,  but 
did  not  even  find  as  a  result  any  vein  with  well  defined  walls. 
Largey  may  have  been  an  interested  witnsss,  but  the  respond- 
ents put  him  upon  the  stand  as  their  own  witness,  and  we  can- 
not find  any  testimony  in  the  record  which  substantially  con- 
tradicts bis  statements.  The  fact,  of  itself,  that  Largey  and 
the  owners  of  the  Black  placer  were  to  exchange  interests  in 
their  grounds  by  way  of  compromise,  is  not  competent  evi- 
dence to  establish  the  value  of  the  Montana  Central  quartz  lode 
vein  for  exploitation  at  the  date  of  the  application  for  the 
placer  patent.  At  the  time  of  the  application  for  patent,  so 
far  as  the  testimony  for  respondents  shows,   the  extent  antl 
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definite  character  of  the  quartz  in  these  crevices  in  the  Black 
placer  were  unknown.  No  assays  'had  been  made  of  the 
quartz  found  on  bedrock  or  elsewhere.  The  ground  itself  had 
been  worked  as  a  placer  mine  for  years,  and,  according  to  all 
the  witnesses  who  testified  on  the  subject  of  the  value  of  the 
quartz  therein,  was  considered  valuable  for  placer  mining  only. 
That  quartz  ore  of  value  was  found  in  the  Blue  Dick  discovery 
shaft  cannot  avail  respondents.  The  location  of  the  Blue  Dick 
was  made  some  eight  years  after  the  application  for  the 
Black  placer  patent.  However,  no  great  amount  of  work 
(so  far  as  the  record  discloses)  had  ever  been  performed  in 
exploiting  the  Blue  Dick  vein.  There  was  little  evidence  to 
show  the  value  or  extent  of  this  vein.  At  the  time  of  the  trial 
of  this  suit  in  the  lower  court  its  discovery  shaft  was  half  full 
of  water.  Two  of  its  locators  had  dwellings  and  outhouses  on 
the  ground  before  they  made  the  location,  and  they  were  con- 
ducting a  wood  business  on  the  premises  at  the  time  of  the 
location.  One  of  them  had  entered  into  possession  of  the 
premises  in  dispute  under  a  deed  from  one  Upton,  who  appa- 
rently had  some  kind  of  a  possessory  right  to  the  ground.  In 
1888  one  of  the  respondent  defendants  received  two  deeds  from 
these  locators,  one  of  which  conveyed  to  him  a  certain  part  of 
the  property  in  dispute  (described  with  reference  to  the  surface 
area),  on  which  there  was  a  dwelling  house,  and  the  other  an 
interest  in  the  Blue  Dick.  This  evidence  was  insufficient  to 
present  a  question  of  fact  for  the  jury  under  the  law  applicable. 
We  reiterate  the  rule  as  laid  down,  after  a  careful  review 
of  the  authorities,  in  Brownfield  v.  Bier^  15  Mont.  403,  39 
Pac.  461,  that  to  meet  the  designation  *<known"  veins  or  lodes 
mentioned  in  section  2333,  Revised  Statutes  of  the  United 
States,  veins  or  lodes  within  the  boundaries  of  a  placer  claim 
at  the  time  of  the  application  for  a  patent  therefor,  which 
should  be  excepted  from  a  patent  issued  thereon,  must,  at  the 
time  of  the  said  application,  have  been  clearly  ascertained,  and 
must  have  been  of  such  an  extent,  character,  and  value  as  to 
justify  their  exploitation.  Conceding  everything  as  proven 
which  can  in  any  possible  view  of  the  evidence  be  regarded  as 
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advantageous  to  respondents,  we  are  still  of  opinion  that  they 
clearly   failed  to  make  out  their  case.     It  follows  that  the 
special  findings  of  the  jury  did  not  justify  the  general  verdict 
and  judgment.     There  was  hpirdly  any  temptation  to  Black, 
when  he  applied  for  a  patent,   to   perpetrate  a  fraud  on  the 
government.     By  paying  $10  more  for  the  four-acre  placer, 
he  could  have  had  any  quartz  leads  thereon  specifically  con- 
veyed to  him.     Mr.  Justice  Field,  stating  the  law  as  to  pre- 
sumptions in  favor  of  government  patents,  says,  in  his  dissent- 
ing opinion  in  the  Mike  &  Starr  Gold  &  Silver  Mining  Com- 
pany case,  supra:      '*  The  presumption  in  favor  of  its  validity 
attends  the  placer  patent,  as  it  does  all  patents  of  the  govern- 
ment of  any  interest  in  the  public  lands  which  they  purport  to 
convey.     So  potential  and  efficacious  is  such  presumption  that 
it  has  been  frequently  held  by  this  court  that  if,  under  any 
circumstances  in  the  case,  the  patent  might  have  been  right- 
fully  issued,    it  will  be  presumed,  as  against  any  collateral 
attack,  that  such  circumstances  existed.    (Smelting  Coinpany  v. 
Kemp^  104  U.  S.  636,646.)     As  was  said  by  the  circuit  court 
in  the  Eureka  Consolidated  Mining  Company  case,  4  Sawy. 
302,  Fed.  Cas.  No.  4,548,  a  patent  for  a  mining  claim  is  iron- 
clad in  its  potency  against  all  mere  speculative  inferences. ' ' 
The  tendency  of  the  later  decisions  of  the  federal  courts  is  to 
uphold  the  presumptions  in  favor  of  placer  and  townsite  pat- 
ents more  carefu.ly  than  appears  to  have  been  done  in  some  of 
the  earlier  decisions  of  those  courts  in  conflicts  between  such 
patents  and  subsequently  located  quartz  lodes.     This  is  partic- 
ularly noticeable  in  the  late  case  of   Dower  v.  Richards^  151 
U.  S.  658,  14  Sup.  Ct.  452.     Perhaps  one  reason  for  this  is 
the  fact  that  it  has  not  infrequently  happened,  in  cases  involv- 
ing such  conflicts,  where  the  ground  in   dispute  lies  within  an 
inhabited  portion  of  a  town  or  city,  that  the  courts  have  been 
appealed  to  and  compelled  to  determine  them  under  the  rules 
of  law  governing  mineral  locations,  while  underlying  the  appar- 
ent issue  the  real   source   of  controversy  was  the  desire  to 
acquire  title  to  land  only  nominally  valuable  for  mining  pur- 
poses.     Whether  this  is  true  or  not,  however,  in  all  such  cases 
Vol.  XIX-28 
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where  persons  locate  a  quartz  lode  within  a  placer  claim  which 
lies  in  a  town  or  city,  or  in  a  townsite,  subsequent  to  the 
application  for  a  patent  to  the  one  or  the  other,  the  evidence 
as  to  the  existing  known  lead  justifying  a  decision  in  favor  of 
the  quartz  lode  claimants  should  be  clear  and  convincing,  and 
not  made  up  of  surmise  or  mere  personal  impressions  and 
beliefs.  Were  this  not  true,  honestly  acquired  town>lot  titles 
in  populous  mining  towns  and  cities,  based  on  such  patents, 
would  he  constantly  in  jeopardy,  and  subject  to  possible  attack 
at  any  time  when,  in  the  digging  of  a  cellar  or  the  foundation 
for  a  house,  a  vein  of  quartz  should  be  disclosed.  The  upset- 
ting of  vested  rights  to  such  realty,  years  after  the  patents 
under  which  they  have  been  acquired  were  applied  for,  should 
never  be  encouraged  or  tolerated  when  based  on  frivolous  or 
insufficient  grounds.  In  the  enactment  of  the  mineral  laws, 
congress  never  contemplated  any  such  result. 

Respondents  pleaded  the  statute  of  limitations  as  against 
plaintiffs,  but,  inasmuch  as  they  have  themselves  abandoned 
this  phase  of  the  case,  we  need  not  discuss  it.  Numerous 
other  errors  are  assigned,  particularly  in  reference  to  the 
inhtructions  given  by  the  lower  court.  But  these  also  it  is 
unnecessary  to  pass  upon.  The  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  the  district  court  to  grant 
a  new  trial. 

Beversed  and  refmanded. 

Hunt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 
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NATIONAL  WALL  PAPER  COMPANY,  Appellant,   v. 
M'PHERSON  ET  AL.,  Respondent. 

[Submitted  April  8, 1897.    Decided  April  12. 1897.  j 

Plecuiings — Denials — Fravdvlent  Conveyance. 

Pi<BADiKGB— Deniala.— An  answer  which  merely  denies  *'each  Hud  every  allegation  of 
the  complaint  not  herein  spedflcally  admitted,"  does  not  deny  the  allegacloni^  of 
fraudulent  Intent  set  forth  In  a  complaint  in  an  action  to  set  aside  a  conveyance  on 
th  '  ground  of  fraud. 

Sams.— Affirmative  allegations  in  the  answer  may  have  the  same  effect  au  si  eclflc 
denials  of  the  a  legations  of  the  complaint,  and  In  such  case  plaintiff's  motion  fur 
^dgment  on  the  pleadings  Is  properly  denied. 
N.  Bl   This  case  was  decided  under  former  code  of  practice. 

Appeal  from  District  Courts  Gallatin  County.  Frarik  K. 
Armstrong^  Jvdge. 

Creditors'  suit  by  the  National  Wall  Paper  Company 
against  L.  W.  MePherson  and  Melissa  Lewis,  executrix  of  S. 
W.  Lewis,  deceased,  to  set  aside  conveyances  from  MePherson 
to  Lewis,  as  in  fraud  of  creditors.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  brought  to  set  aside  a  deed  of  assignment 
of  certain  personal  property  and  certain  conveyances  ot  real 
property  described  in  the  complaint.  The  complain  alleges 
that  on  the  20th  day  of  March,  1895,  the  plaintiff  recovered 
judgment  in  the  district  court  of  Gallatin  county  against  the 
defendant  MePherson,  for  the  sum  of  $417.94,  with  interest 
and  costs;  that  thereafter  an  execution  was  issued  on  said 
judgment,  and  directed  to  the  sheriff  of  said  county,  who 
afterward  returned  the  same  wholly  unsatisfied;  that,  at  the 
time  of  the  recovery  of  such  judgment,  the  defendant  MePher- 
son was  the  owner  of  a  certain  stock  of  goods  in  the  city  of 
Bozeman,  alleged  to  be  of  the  value  of  $1,800,  and  of  certain 
real  estate,  described  in  the  complaint  of  the  value  of  $800. 
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It  is  alleged  that  on  the  5th  day  of  April,  1894,  the  defendant 
McPherson  executed  a  pretended  deed  of  assignment  of  said 
stock  of  mcurchandise  to  defendant  Lewis,  and  that  on  the  same 
day  the  said  defendant  McPherson  and  his  wife  executed  a 
deed  to  said  Lewis  to  the  real  estate  mentioned  in  the  com- 
plaint; and  on  the  7th  day  of  September,   1894,   it  is  alleged 
that  the  said  McPnerson  executed  to  said  Lewis  another  deed 
to  said  real  estate,  which  was  intended  to  correct  an  error  in 
the  first  deed  thereto.     The  complaint  alleges  that  the  deed  of 
assignment  of  said  stock  of  merchandise  and  the  conveyances 
of  said  real  estate  to  Lewis  by  the  defendant  McPherson  were 
without  consideration,  fraudulent,  and  Toid,  and  made  for  the 
purpose  of  hindering  and  delaying  the  creditors  of  the  defend- 
ant McPherson.     Judgment  was  asked  that  the  same  be  set 
aside  and  vacated,    on   the  ground  of  fraud  in  the  execution 
thereof.     The   answer   denies   each    and  every  allegation  of 
plaintiff^ s  complaint  not  therein  specifically  admitted.      It  is 
specitically  admitted  in  the  answer  that  the  plaintiff  is   a  cor- 
poration; that  plaintiff  recovered  judgment  as  alleged  agaiost 
the  defendant  McPherson;  and  that  execution  was  issued  and 
returned  as  in  said  complaint  alleged.     It  is  also  admitted  that, 
at  the  time  of  such  recovery  of  the  judgment,  defendant  Mc- 
Pherson  was   a   merchant  and  the  owner  of  certain  goods, 
wares,  and  merchandise  in  the  city  of  Bozeman,  as  alleged  in 
said  complaint.     The  answer  does  not   contain   any  specific 
denial  that  the  deed  of  assignment  and  the  conveyances  men- 
tioned in  the   complaint  were  fraudulent  and  void,  and  made 
for   the  purpose  of  hindering  and  delaying  the  creditors  of 
defendant  McPherson.     The  answer  alleges  affirmatively  that 
on  the  5th  day  of  April,  1894,  the  defendant  McPherson  made 
an  assignment  of  the   stock  of  goods  mentioned  in  the  com- 
plaint to  the  defendant  Lewis,  in  trust  for  the   benefit  of  his 
creditors  named  in  said  deed  of  assignment,  and  that,  imme- 
diately after  the  execution  of  said  deed  of  assignment,  Lewis 
took  actual  and  exclusive  possession  of  said  stock  of  merchan- 
dise, and  entered  upon   his  duties  in  accordance  with  the  trust 
created  thereby.     It  further  alleges  the  value  of  the  goods  to 
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be  $450,  and  that  said  Liewis  was  not  able  to  realize  more 
than  $825  from  the  sale  of  said  stock  of  merchandise.  The 
answer  then  alleges  that  on  the  5th  day  of  April,  1894,  at  the 
time  of  the  assignment  of  said  goods  to  Lewis  by  McPherson, 
McPherson  was  indebted  to  said  Lewis  in  the  sum  of  $1,000, 
with  interest,  and  that,  for  the  purpose  of  partly  paying  said 
Bum  of  $1,000,  the  defendant  McPherson  and  his  wife  con- 
veyed to  the  defendant  Lewis  the  interest  of  said  McPherson 
and  wife  in  and  to  the  real  estate  mentioned  in  the  complaint; 
that  on  the  date  of  the  conveyance  of  said  real  estate,  and  for 
a  long  time  prior  thereto,  the  defendants  were  joint  tenants 
and  owners  of  said  real  estate,  each  owning  one- half  thereof ; 
and  that  the  conveyance  aforesaid  from  McPherson  to  Lewis 
conveyed  McPherson^ s  one- half  interest  in  said  real  estate.  It 
is  also  alleged  that  said  deed  of  assignment  and  said  convey- 
ances of  the  real  estate  were  both  executed  by  McPherson  to 
Lewis  for  the  purpose  of  paying  his  just  debts  which  were 
then  due  and  owing  to  Lewis  and  others.  The  plaintiff  moved 
the  court  for  judgment  on  the  pleadings,  which  said  motion 
was  by  the  court  overruled;  and  the  plaintiff  was  thereupon 
given  ten  days  in  which  to  elect  to  stand  on  his  motion  or  file 
a  reply.  The  plaintiff  therealter  elected  to  stand  on  his  mo- 
tion, and  declined  to  reply.  The  case  having  been  set  for 
trial,  and,  the  plaintiff  failing  to  appear  to  further  prosecute 
said  case,  the  same  was  dismissed  for  want  of  prosecution,  and 
j  lodgment  rendered  dismissing  the  complaint  of  plaintiff,  and 
for  costs,  in  favor  of  defendants,  from  which  judgment  plaint- 
iff appeals.  After  judgment  in  the  district  court,  defendant 
S.  W.  Lewis  died,  and  Melissa  Lewis  was  substituted  as  his 
executrix. 

Cochrill  c&  Pierce,  for  Appellant. 

Jyuce  (&  Luce,  for  Respondents. 

Pemberton,  C.  J. — The  only  question  presented  by  this 
appeal  is -as  to  whether  the  district  court  erred  in  refusing  to 
order  judgment  on  the  pleadings  in  favor  of  the  plaintiff.  The 
answer  does  not  specifically  deny  the  allegations  of  the  com- 
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plaint  to  the  effect  that  the  instruments  attacked  were  frauda- 
lent  and  made  with  the  intent  to  hinder  and  delay  the  creditors 
of  defendant  McPherson.  There  is  a  general  denial  in  the 
answer  of  all  the  allegations  of  the  complaint  not  specifically 
admitted;  but  we  think  this  denial  alone  would  not  have  been 
sufficient  to  prevent  judgment  on  the  pleadings.  After  the 
admissions  shown  in  the  statement,  the  answer  sets  up  affirm- 
atively that  the  deeds  or  conveyances  attacked  for  fraud  were 
made  for  the  purpose  of  securing  and  paying  defendant  Mc- 
Pherson's  debts  then  due  and  owing,  and  in  consideration  of 
such  debts.  This  constitutes  the  substantial  averment  of  the 
answer.  While  it  does  not  specifically  deny  the  allegations  of 
fraud  contained  in  the  complaint,  the  answer  sets  up  affirma- 
tively facts  which,  if  true,  constitute  a  defense.  Tudor  v. 
i?«  Zow^  (Mont. )  46  Pac.  258,  and  authorities  cited.  The 
facts  pleaded  affirmatively  in  the  answer  are  tantamount  to, 
and  virtually  constitute,  a  denial  of  the  allegations  of  the  com- 
plaint. In  Mavldin  v.  BM^  5  Mont.  96,  1  Pac.  409,  a  suit 
brought  to  recover  possession  of  a  mining  claim  and  damages 
for  removing  ore  therefrom,  in  which  the  question  of  pleading 
here  involved  was  treated,  this  court  said:  <<  The  plaintiffs 
charge  that  the  ore  was  taken  and  extracted  from  ground 
owned  by  them,  and  this  the  defendant  denies,  by  alleging 
that  he  owns  the  ground  from  whence  the  ore  was  extracted 
and  taken.  No  completeness  or  distinctness  would  have  been 
added  to  this  issue,  if  the  plaintiffs  had  repeated  in  their  repli- 
cation what  they  had  averred  in  their  complaint,  and  alleged 
again  that  this  ore  was  taken  from  the  ground  owned  by  them, 
J^y  denying  that  it  was  taken  from  ground  owned  by  the  de- 
fendant. "  We  think  the  affirmative  allegations  of  the  an^wer 
were,  in  effect,  a  substantial  denial  of  the  allegations  of  fraud 
contained  in  the  complaint;  as  much  so  as  if  it  denied  specific- 
ally every  allegation  of  the  complaint  in  relation  thereto.  The 
judgment  appealed  from  is  affirmed. 

Affirmed. 
Hunt  and  Buck,  JJ.,  concur. 
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MATHIAS,    Respondent,    v.    THE    WHITE    SULPHUR 

SPRINGS  ASSOCIATION,  Appellant.  '^  ^ 

[Submitted  April  6, 1897.    Decided  April  12, 1897.] 

Corporation — Authority  of  President, 

COBPORATiONS— ^ufAofity  o/Pre<f dent.— The  president  of  a  corporation  organized  to 
acquire  townsltes  and  erect  buildings,  has  no  implied  authority  to  act  as  it^  manag- 
ing agent  and  bind  the  company  by  a  contract  with  an  architect  for  building  plans. 

Sajib.— In  this  case,  the  evidence  did  not  show  that  the  president  was  in  the  active  oon- 
uuct  and  management  of  the  business  of  the  company,  or  that  he  had  full  control  of 
its  business,  or  was  its  principal  stockholder,  or  that  he  had  express  authority  to  con- 
tract for  the  pl»ns  or  buildings  to  be  erected  by  the  company  without  the  sanction  of 
the  board  of  directors,  or  that  he  bad  general  authority  to  act  for  the  board,  or  that 
it  was  his  custom  to  exercise  publicly  such  powers,  or  that  the  company  led  the  pub- 
lic to  believe  that  he  had  such  powers  or  knew  of  the  contract  sued  upon;  and  it  was 
held  that  the  mere  fact  that  the  president  had  had  repairs  done  by  plaintiff  to  a  build- 
ing belonging  (o  the  company,  was  not  sufficient  to  Justify  a  finding  that  he  had 
power  to  bind  the  company  by  the  contract  sued  upon. 

Appeal  from  District  Courts  Lewis  and  Clarke  County.  H, 
N,  Blake^  Judge. 

Action  by  T.  F.  Mathias  against  the  White  Sulphur  Springs 
Association.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  motion  for  new  trial,  defendant  appeals.  Re- 
versed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

•yhe  plaintiff  (respondent  herein)  brought  this  action  against 
the  defendant  and  appellant  corporation  for  services  alleged  to 
have  been  performed  by  him,  as  an  architect,  in  drawing  plans^ 
for  a  building  for  the  defendant.  The  defendant  denied  any 
indebtedness.  The  case  was  tried  to  a  jury,  and  judgment 
rendered  against  the  corporation  for  $280.31.  The  corpora- 
tion appeals  from  the  judgment  and  the  order  denying  a  mo- 
tion for  a  new  trial. 

N.  W.  McConnell,  John  B.  Clayherg  and  M.  6.  Gunn^  for 
Appellants. 
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The  general  rule  is  that  the  president  cannot  act  and  con- 
tract for  the  corporation  any  more  than  any  other  director. 
(Cook  on  Stockholders.  §  716;  Wait  v.  Nashua  Etc.  Ass*n^ 
23  Atl.  77;  Street  Railway  Co.  v.  Bank,  34  S.  W.  89;  Turn- 
pike  Co.  V.  Looney,  71  Am.  Dec.  491;  Mill  Co.  v.  Lyndon 
Z.,  B.  (&  I.,  25  Am.  St.  Rep.  783;  Vol.  1  Morawetz  on  Cor- 
porations, §  537.) 

E.  H.  Mclntirey  for  Respondent. 

The  acts  of  the  president  of  a  corporation,  done  in  the  man- 
agement of  the  business  of  a  corporation,  and  within  the  scope 
and  ordinary  course  of  its  business,  are  the  acts  of  the  corpo- 
ration itself.  (Thompson  on  Corporations,  Vol.  4,  §  4613, 
note  1  and  authorities  cited;  Beach  on  Corporations,  Vol.  1, 
§  203;  Boone  on  Corporations,  §  144,  note  2;  Morawetz  on 
Corporations,  Vol.  1,  §  638;  Sparks  v.  Dispatch  Etc.  Co., 
104  Mo.  639,  and  authorities  cited;  Sherman  Center  Etc.  Co. 
V.  Swigarty  43  Kan.  282.)  Citing  also,  Lawson's  Rights  and 
Remedies,  Vol.  1,  §  67;  Abbott's  Trial  Evidence,  page  41; 
Thompson  on  Corporations,  Vol.  4,  §  4881  and  §  6250,  /rf., 
§§  4661-4882. 

Hunt,  J. — The  principal  error  assigned,  and  the  only  one 
which  we  need  consider,  presents  the  question  whether  the 
evidence  is  sufficient  to  support  the  verdict.  We  will  assume 
that  the  proof  showed  that  plaintiff  prepared  the  plans  for  the 
corporation,  and  that  they  were  worth  the  sum  charged;  but 
the  defense  of  the  company  was  that  there  was  no  evidence 
that  Aaron  Hershfield,  the  president  of  the  corporation,  had 
any  authority  to  contract  for  the  making  or  furnishing  of  the 
plans  or  for  the  performance  of  the  services  specified  in  the 
complaint,  or  to  incur  any  indebtedness  against  the  defendant 
on  account  thereof.  The  plaintiff  himself  testified:  That  in 
1892  he  did  some  work,  as  an  architect,  for  Mr.  Hershfield, 
in  the  matter  of  improving  or  remodeling  the  White  Sulphur 
Springs  Hotel,  at  White  Sulphur  Springs,  Mont.  ;  that  in 
August  or  September  of  that  year  he  drew  the  plans,  the 
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value  of  which  is  sued  on,  for  a  buBiness  block;  that  these 
plans  were  made  for  the  defenoant  corporation ;  that  Mr. 
Hershfield  (the  president  of  the  corporation)  and  plaintiff  to- 
gether examined  a  certain  lot  at  White  Sulphur  Springs,  and 
that  Hershfield  told  him  what  the  size  of  the  building  was  to 
be,  and  for  what  purpose  it  was  to  be  used;  that  it  was  to  be 
put  on  the  property  of  the  defendant  corporation  kt  White 
Sulphur  Springs;  that  plaintiff  thereafter  gave  to  Hershfield 
a  description  of  the  plans,  and  subsequently  sent  his  bill  for 
the  services  to  Hershfield,  at  Helena,  demanding  payment; 
that  the  plans  were  delivered  to  Hershfield,  who  requested 
that  a  few  changes  be  made;  that  this  was  done,  and,  when 
plaintiff  went  to  deliver  the  plans  again  to  Hershfield,  Hersh- 
field was  absent,  and  that,  when  spoken  to  afterwards  by 
plaintiff,  he  told  him  to  keep  the  plans  for  the  present;  that 
he  did  not  know  whether  he  would  build  that  year  or  not; 
and  that  that  was  why  the  plaintiff  happened  to  have  the  plans 
himself  on  the  trial,  but  that  they  were  presented  to  Hersh- 
field and  accepted.  This  was  all  the  testimony  introduced  on 
the  trial  in  behalf  of  plaintiff  relating  to  the  contract  with  the 
defendant  corporation. 

The  defendant  moved  for  a  nonsuit  on  the  ground,  among 
others,  that  no  authority  had  been  shown  from  the  corpora- 
tion to  Hershfield  to  contract  for  drawing  the  plans.  The 
.  court  overruled  the  motion  lor  a  nonsuit,  and,  the  defendant 
declining  to  introduce  any  testimony,  the  court  instructed  the 
jury,  that,  if  they  were  satisfied  that  the  plaintiff  performed  the 
services  described  in  the  complaint  at  the  request  of  any  ofBcer 
of  the  defendant,  and  that  officer  was  acting  within  the  scope 
of  his  authority  and  in  the  ordinary  course  of  business  of  the 
defendant,  then  plaintiff  could  recover.  But  when  we  analyze 
the  facts  testified  to  by  the  plaintiff,  and  apply  to  them  the 
rules  of  law  bearing  upon  the  liability  of  a  corporation  for 
the  acts  of  its  president,  we  are  forced  to  the  conclusion  that 
the  district  court  erred  in  overruling  the  defendant's  motion 
for  a  nonsuit,  and  in  charging  the  jury  as  it  did.  While  we 
are  not  disposed  to  adhere  too  strictly  to  the  view  taken  by 
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many  learned  writers,  and  stated  by  Thompson  (Thompson  on 
Corporations,  §  4619),  to  be  that  the  president  of  a  corpora- 
tion has  no  implied  authority,  by  virtue  of  his  office,  to  act  as 
agent  of  the  corporation,  but  must  derive  his  power  by  dele- 
gation of  the  board  of  directors;  and  hence  that,  wherever  his 
power  to  bind  the  corporation  is  challenged,  a  delegation  of 
power  from  the  board  of  directors,  either  in  express  terms,  or 
such  as  may  be  implied  from  the  habit  of  acting  with  their 
apparent  consent,  must  be  shown,  yet  we  shall  be  careful  not 
to  go  too  far  towards  the  opposing  theory,  by  presuming  that 
one  of  the  implied  powers  of  the  office  of  president  of  a  cor- 
poration organized  to  acquire  title  to  a  townsite  and  buy  lands 
and  build  buildings,  is  to  act  as  its  managing  agent  in  entering 
into  a  contract  with  an  architect  to  draw  plans  for  an  expen- 
sive new  building  for  the  company.  Doubtless,  where  the 
president  of  a  corporation  makes  a  contract  within  the  ordi- 
nary scope  of  the  business  of  the  corporation,  unless  notice  to 
the  contrary  be  given,  a  person  dealing  with  the  president 
may  proceed  upon  the  assumption  that  the  president  has  au- 
thority, as  the  agent  of  the  corporation  to  bind  it.  ( Ceeder 
V.  Lutnber  Co.,  86  Mich.  541,  49  N.  W.  576.)  This  appears 
to  be  the  rule  in  New  York,  as  lai  1  down  in  Bank  v.  KohneVy 
85  N.  Y.  189;  Cook  on  Stock,  Stockh.  Corp.  Law,  §  716. 

But  the  agreement  must  in  some  way  appear  to  have  been 
within  the  scope  of  the  president's  authority, — that  is,  that 
the  act  done  by  the  president  pertains  to  the  ordinary  busi- 
ness of  the  company, — before,  even  under  most  liberal  rules, 
any  presumption  can  arise  that  the  act  is  legally  done  and  is 
binding  upon  the  corporation.  {Sparks  v.  Transfer  Co,^  104 
Mo.  531,  15  S.  W.  417;  Smith  v.  Sinith,  62  ill.  493;  Taylor 
on  Priv.  Corp.,  §g  2:i7,  2o8.)  But  in  the  case  before  us  the 
circumstances  do  not  show  that  Hershtield  was  in  the  active 
conduct  and  management  of  the  business  of  the  defendant  cor- 
poration, as  in  the  case  of  Ceeder  v.  Lumher  Co.,  supra,  or 
that  he  had  full  control  of  its  business,  or  was  the  principal 
stockholder  in  the  company,  as  in  Crowley  v.  Mining  Co.,  55 
Cal.  273;  or  that,   as  president,   Hershfield  had  express  au- 
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thority  to  contract  for  plans  or  new  buildings  to  be  erected 
without  first  obtaining  the  sanction  of  the  board  of  directors, 
as  in  Siebe  v.  Machine  Works,  86  Cal.  390,  26  Pac.  14;  or 
that  he  had  general  authority  to  act  for  the  board  of  trustees; 
or  that  it  was  the  president's  custom  to  exercise  like  powers 
in  the  face  of  the  public;  or  that  the  company  held  him  out  to 
the  public  as  possessing  the  power  to  order  plans  for  new 
buildings  or  to  contract  for  the  same;  or  that  the  corporation, 
or  any  director  thereof,  ever  knew  of,  or  received  and  re- 
tained, the  plans,  or  in  any  manner  at  all  availed  itself  of  the 
plaintiff's  work,  or  ratified  the  president's  act.  The  mere 
circumstance  that  once  before  the  president  had  had  some  re- 
pairs or  remodeling  done  by  plaintiff  upon  a  building  belong- 
ing to  the  company,  is  not  enough  to  warrant  the  presumption 
that  he  had  the  power  to  enter  upon  this  contract.  Needed 
repairs  of  a  building,  already  built  and  belonging  to  the  com- 
pany, may  very  appropriately  be  deemed  within  the  ordinary 
scope  of  the  business  of  the  corporation,  pertaining  to  the  best 
preservation  of  its  property;  but  the  right  of  contracting  for 
plans  for  a  valuable  new  building  is  a  step  in  the  acquisition 
of  new  property,  which  is  an  entirely  different  matter,  and 
one  upon  which  the  board  could  alone  ordinarily  act,  unless  it 
delegated  the  power  to  do  so  to  some  one  else.  Wait  v.  As- 
s^nnatian  (N.  H.)  14  S.  L.  A.  356,  23  Atl.  77,  and 
Wilson  Sewing  Machine  Co.  v.  Boyington^  73  111.  534, 
were  both  suits  to  recover  for  services,  as  architects,  in 
drawing  plans.  In  each  case  the  defense  was  a  lack  of 
authority  in  the  president  to  bind  the  corporations  defend- 
ant. The  supreme  court  of  New  Hampshire  held  to  the  strict 
doctrine,  referred  to  above,  that  no  such  authority  was  inci- 
dent to  the  office  of  president;  while  the  supreme  court  of  Illi- 
nois adopted  a  somewhat  contrary,  and  more  liberal,  view. 
But  a  careful  examination  of  the  facts  in  the  Illinois  case  dis- 
closes that  it  appeared  on  the  trial  that  the  president  was  the 
executive  manager  of  the  corporation,  and  principal  stock- 
holder thereof,  and  that  he,  to£:ether  with  another  man,  also  a 
manager  and   superintendent,   they  ordered  the  plans  for  the 
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defendant  corporation.  But  plaintiff  m  this  ease  cannot  rely 
upon  the  Illinois  decision,  because  his  evidence  falls  far  short 
of  what  enabled  plaintiff  there  to  recover.  For  error  in  over- 
ruling the  motion  for  a  nonsuit,  the  judgment  is  reversed  and 
the  cause  remanded,  with  directions  to  grant  a  new  trial. 

Reversed  and  Remanded, 

Pemberton,  C.  J.,  and  Buck,  J.,  coucur. 


jfig  240    HOLLIDAY,    Treasurer,    etc..    Appellant,    v.    SWEET 
GRASS  COUNTY,  Respondent. 

(Submitted  April  6, 1887.    I>eclded  April  12, 1887. J 

Constitution — Special  Legislation — New  Counties — Liahd- 
ity  of. 

Constitution— 5j»e«faZ  XeofiA^otfon.— Creating  a  new  county  by  a  special  act  Is  not  for- 
bidden by  Section  26,  Article  6  of  the  State  Constitution,  which  provides  that  **The 
legislative  assembly  i»hall  not  pass  local  or  special  laws  •  *  •  regulating  county 
or  township  affairs,  etc." 

New  CouNTiBS—X/iaMitty.— Sweet  Grass  county  was  formed  of  territory  formerly  in- 
cluded in  three  other  counties.  The  law  creating  the  county  provided  that  the 
county  commissioners  of  Sweet  Qrass  county  should  meet  the  commi>Bloners  of 
each  of  the  other  counties  on  certain  specified  and  separate  dates,  to  adjust  the  por- 
tion of  the  debt  of  each  of  the  three  counties  which  the  new  county  was  to  assume; 
that,  when  each  county  debt  should  be  adjusted,  the  Commissioners  of  Sweet  Grass 
county  should  issue  to  each  of  the  other  counties,  from  time  to  time,  a  warrant  or 
warrants  therefor,  payable  to  *  *  *  the  three  counties  respectively.  Held,  that 
the  law  contemplated  the  issuance  of  the  warrant  to  each  county  on  the  date  fixed  for 
the  adjustment  of  the  portion  of  Its  debt  to  be  assumed  by  Sweet  Grass  county. 

Same.— Under  section  8,  article  16  of  the  constitution,  providing  that  upon  the  establish- 
ment of  a  new  coimty  *Mt  shall  be  held  to  pay  its  rateable  proportion  of  all  then 
existing  liabilities  of  the  *  *  *  *  counties  from  which  it  is  formed,"  Sweet  Grass 
county  was  liable  for  interest  upon  its  portion  of  the  debt  of  each  county  until  it 
issued  its  warrant  in  payment  for  that  portion. 

Appeal  from  District  Courts  Sweet  Grass  County.     Frank 
Hen/ry^  Judge, 

Claim  by  S.  L.  Holliday,   as  treasurer  of  Park   county, 
against  Sweet  Grass  county.     From  a  decision  of  the  commis-^ 
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sioners  of  the  latter  county  disallowing  the  claim,  claimant 
appealed  to  the  district  court,  where  judgment  was  rendered 
in  favor  ot  Sweet  Grass  county.    Claimant:  appeals.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

On  March  5,  1895,  the  act  of  the  state  legislature  creating 
Sweet  Grass  county  took  effect.  The  new  county  was  formed 
of  territory  previously  included  in  the  counties  of  Park,.  Yel- 
lowstone, and  Meagher.  Section  4  of  this  act  was  as  follows: 
4v  *  *  *  "pliQ  county  commissioners  of  Sweet  Grass  county 
shall  meet  with  the  county  commissioners  of  each  of  said  three 
first  named  counties  respectively  to  adjust  the  respective  debts 
upon  the  aforesaid  basis  at  the  following  respective  dates,  to- 
wit:  Of  the  county  of  Park,  at  Livingston,  on  the  11th  day 
of  March,  18.95;  of  the  county  of  Yellowstone,  at  Billings  on 
the  18th  day  of  March,  1895;  and  of  the  county  of  Meagher, 
on  the  Ist  day  of  April,  1895.  When  each  county  debt  shall 
be  so  as  aforesaid  adjusted,  it  is  hereby  made  the  duty  of  the 
county  commissioners  of  Sweet  Grass  county  to  cause  to  be 
issued  to  the  county  commissioners  of  each  of  the  said  three 
first  named  counties  respectively,  from  time  to  time,  a  war- 
rant or  warrants  therefor,  payable  to  the  board  of  county 
commissioners  of  each  of  said  three  first  named  counties  re- 
spectively, each  warrant  equaling  in  the  aggregate  the  propor- 
tion of  each  respective  net  debt,  for  which  said  county  of 
Sweet  Grass  shall  be  liable  under  such  adjudgment,  which  said 
warrants  respectively,  if  not  paid  on  presentation  to  the  treas- 
urer of  said  county  of  Sweet  Grass,  shall  be  by  him  endorsed 
'Not  paid  for  want  of  funds, '  and  from  the  date  of  such  en- 
dorsement bear  interest  as  other  county  warrants."  On 
March  11,  1895,  the  boards  of  county  commissioners  of  Park 
and  Sweet  Grass  counties  duly  convened  for  the  adjustment  of 
the  indebtedness,  as  provided  for  in  said  section  4,  above 
quoted.  Park  county  on  said  date  had  a  bonded  indebtedness 
of  $200,000,  the  bonds  drawing  interest  at  the  rate  of  7  per 
cent,  per  annum.  Of  this  bonded  indebtedness,  under  the 
adjustment,  the  sum  of  $42,774.90  was  apportioned  to  Sweet 
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Grass  county  as  its  share  on  March  12,  1895.  The  &rst  regu- 
lar meeting  of  the  board  of  county  commissioners  of  Sweet 
Grass  count}''  was  held,  under  the  general  law  of  the  stale 
(§  766,  div.  5,  Comp.  St.  1887)  regulating  the  meetings  of 
boards  of  county  commissioners,  on  June  7,  1895,  and  a  war- 
rant was  duly  drawn  in  favor  of  Park  county  for  the  sum  of 
$42,774.90,  and  paid.  On  August  30,  1896,  a  claim  and 
demand  was  duly  filed  by  Park  county  against  Sweet  Grass 
county  for  the  sum  of  $1,009.96,  for  interest  due  on  the  last- 
named  county's  proportion  of  the  bonded  indebtedness  of  Park 
county  from  March  12,  1896,  to  June  7,  1895.  At  their 
next  regular  meeting,  on  December  4,  1896,  the  commission- 
ers of  Swe«^t  Grass  county  disallowed  said  claim  for  interest 
An  appeal  was  taken  to  the  district  court.  The  case  was  tried 
on  an  agreed  statement  of  facts,  and  judgment  rendered  in 
favor  of  Sweet  Grass  county.  The  appeal  to  this  court  is 
from  the  judgment. 

W.  II.  Poormany  for  Appellant. 

Sidney  Fox^  for  Respondent. 

Buck.  J. — Respondent  claims  that  section  4  of  the  act  cre- 
ating Sweet  Grass  county  did  not  contemplate  the  issuance  of 
the  warrant  at  the  meeting  held  for  adjustment  of  the  indebt- 
edness of  Park  and  Sweet  Grass  counties;  and,  further,  that, 
if  it  did,  it  was  in  violation  of  section  26,  article  5,  of  the 
state  constitution,  forbidding  special  legislation.  Said  section 
of  the  constitution  provides:  ''The  legislative  assembly  shall 
not  pass  local  or  special  laws  in  any  of  the  following  enumer- 
ated cases,  that  is  to  say  *  *  *  regulating  county  or 
township  affairs;  *  *  *  creating  offices  or  prescribing 
the  powers  or  duties  of  officers  in  counties,  cities,  township  or 
school  districts.  *  *  *  In  all  other  cases  where  a  general 
law  can  be  made  applicable,  no  special  law  shall  be  enacted.^' 
Creating  a  new  county  by  a  special  act  is  not  forbidden  by  the 
state  constitution,  and  matters  necessarily  incidental  to  the 
creation  of  a  new  county,  which  are  provided  for  in  the  act 
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creating  it,  solely  for  the  purpose  of  organizing  the  new 
county,  and  setting  it  in  motion  as  one  of  the  governmental 
subdivisions  of  the  state,  do  not  come  within  either  the  letter 
or  the  spirit  of  the  inhibitions  of  section  26,  article  5,  of  the 
constitution.  In  our  opinion,  section  4  of  the  act  creating 
Sweet  Grass  county  contemplated  the  issuance  of  the  warrant 
to  Park  county  at  the  adjustment  meeting  on  March  12,  1895. 
The  language  applicable  to  the  issuance  of  the  warrants  *'from 
time  to  time"  is  fairly  susceptible  of  this  interpretation,  when 
Cimsidered  in  connection  with  the  three  specific  dates  pre- 
viously provided  therein  for  the  adjustment  of  the  several 
county  debts  for  which  Sweet  Grass  county  was  proportion- 
ately liable. 

Even,  however,  if  said  section  did  not  contemplate  this,  and 
the  warrant  from  Sweet  Grass  to  Park  county  could  not  have 
been  legally  issued  at  the  March  adjustment  meeting,  and  was 
therefore  properly  issued  at  the  regular  June  meeting  held 
under  section  756,  div.  5,  Comp.  St.  1887,  we  fail  to  see  how 
Sweet  Grass  county,  by  reason  thereof,  should  be  relieved 
from  the  liability  to  pay  interest  on  its  ascertained  proportion 
of  the  bonded  indebtedness  of  Park  county  from  March  l^ih 
to  June  7th.  Section  3,  article  16,  of  the  state  constitution, 
is  as  follows:  '<In  all  cases  of  the  establishment  of  a  new 
county  it  shall  be  held  to  pay  its  rateable  proportion  of  all 
then  existing  liabilities  of  the  county  or  counties  from  which 
it  is  formed,  less  the  rateable  proportion  of  the  value  of  the 
county  buildings  and  property  of  the  county  or  counties  from 
which  it  is  formed:  provided,  that  nothing  in  this  section  shall 
prevent  the  readjustment  of  county  lines  between  existing 
counties."  It  is  clear  in  its  terms.  At  the  time  of  the  ad- 
justment of  Sweet  Grass  county's  proportionate  share  of  the 
bonded  indebtedness  of  Park  county,  on  March  12,  1895,  the 
.bonds  representing  this  indebtedness  were  existing  liabilities, 
drawing  a  definite,  fixed  rate  of  interest.  There  was  no  neces- 
sity for  adjusting  Sweet  Grass  county's  proportionate  share 
of  the  interest  to  accrue  on  these  bonds  up  to  the  time  when 
it  should  issue  a  warrant  in  payment  of  its  liability  on  account 
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of  them,  and  stop  the  interest  thereon  so  far  as  it  was  con- 
cerned. Even  then,  if  the  warrant  for  its  share  of  these  bonds 
should  not  have  been  issued  until  the  June  meeting,  it  would 
be  most  unjust  to  hold  that  Sweet  Grass  county  could  use 
money  it  owed  from  March  12th  to  June  7th,  and  compel 
Park  county  to  pay  the  interest  which  it  thereby  saved.  Sec- 
tion 3,  article  16,  of  the  constitution,  forbids  this  unequivo- 
cally, in  our  opinion,  and  the  legislature  never  contemplated 
what  respondent  contends  for  when  it  passed  the  act  creating 
Sweet  Grass  county.  Said  section  expressly  declares  that  a 
new  county  shall  pay  its  rateable  proportion  of  all  the  old 
county's  liabilities.  This  disposes  of  respondent's  further 
contention  that,  if  the  county  commissioners  of  Sweet  Grass 
county  should  have  drawn  the  warrant  at  the  March  meeting, 
then  they,  and  not  the  county  they  represented,  are  liable  for 
the  neglect.  Sweet  Grass  county  has  had  the  benefit  of  the 
interest  it  refuses  to  pay,  and  not  its  officers.  The  judgment 
is  reversed  and  the  cause  remanded,  with  directions  to  the  dis- 
trict court  to  enter  judgment  in  favor  of  appellant. 

Meveraed  cmd  Reirvanded. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


MATUSEVITZ,     Appeilant,     v.    CITIZENS'    DISTRICT 

MESSENGER  &  BURGLAR- ALARM    TELEGRAPH 

COMPANY,  Respondent. 

[Submitted  April  6, 1897.    Decided  April  12, 1897.] 

Corporation — Actiork,  to  Compd  Transfer  of  Stock — Pleading. 

Aci'iON  TO  COMPEL  Tbansfer  OF  STOCK.— An  RCtloD  vlU  Dot  lie  to  compel  a  oorponL 
tion  to  transfer  stock  to  plaintiff,  when  it  appears  that,  prior  to  the  purchase  of  the 
stock  by  him,  an  attachment  was  levied  upon  the  stock  belont^lng  to  his  vendor. 

Pleadings— Den toi.— In  an  action  to  compel  a  corporation  to  transfer  and  issue  to 
plaintiff  a  certlflcate  of  stock,  the  complaint  alleged  that  a  oertiflcate  of  stock  had 
been  issued  to  "C"  and  by  him  transferred  to  "S"  who  transferred  the  same  to  plaint- 
iff.  The  answer,  among  other  allegations,  stated  that  while  the  stock  appeared  on 


19  Mont]  Matusevitz  v.  Telegraph  Co.  369 

the  company  books  In  the  name  of  **C"  an  attachment  issued  In  an  action  In  which 
**S"  was  defendant  was  levied  upon  all  of  the  Interests  of  '*8"  In  the  stock  of  the  com- 
pany standing  In  the  name  of  "C,"  and  that  at  the  time  of  such  levy  **S"  was  the 
assignee  of  the  stock;  no  replication  was  filed.  Hdd,  that  defendant  was  entitled  to 
a  judgment  on  the  pleadings. 
K.  B.— This  action  was  under  tbe  former  code  of  practice. 

Appeal  from  District  Courts  Silver  Bow  County.  J,  J. 
McHatton^  Judge, 

Action  by  Fannie  Matusevitz  against  the  Citizens'  District 
Messenger  &  Burglar- Alarm  Telegraph  Company  and  another. 
Judgment  for  defendants,  and  plaintiff  appeals.     AfBrmed. 

S.  De  Wolfe^  for  Appellant. 

The  great  weight  of  authority  is,  that  an  assignment  of 
stock  in  a  corporation  will  be  good  as  against  an  attaching 
creditor,  or  a  levy  under  execution  made  after  the  assignment, 
although  no  transfer  has  been  made  of  the  stock  on  the  books 
of  the  company,  and  no  notice  given  to  it  of  the  assignment  or 
transfer  of  the  stock.  The  delivery  of  the  certificate  (or  as, 
in  this  case,  the  assignment)  passes  the  title  to  the  assignee, 
notwithstanding  the  by-laws  of  the  corporation  may  (as  in  this 
case),  provide  that  the  stock  is  transferable  only  on  the  sur- 
render of  the  certificate.  In  support  of  this  proposition,  I 
cite  to  the  following  authorities;  to  which  many  more  might 
be  added:  {McNeil  v.  Tenth  National  Bank,  4:6  N.  Y.  331; 
Boatman* 8  hisurance  Co,  v.  Able,  48  Mo.  136;  Clark  v.  Ger- 
man  Bank,  61  Miss.  611;  SeligtJian  v.  Brown,  61  Tex.  114; 
Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24;  Wilson  v. 
St,  Louis  Railroad  Company,  108  Mo.  688;  Hazard  v.  Na- 
tional  Exchange  Bank,  26  Fed.  94;  Co7itinental  Bank  v. 
Elliot  Bank,  7  Id.  371;  Bank  v.  Lanier  111  Wall.   369.) 

J.  O.  Bender,  for  Respondent. 

The  new  matter  in  the  answer  shows  that  Mary  Schultz  was 

the  owner  of  the  said  stock.      (Transcript  page  6. )     And  the 

same  is  admitted,   not  being  replied  to.     It  is  alleged,  not 

only,  that  Mary   Schultz  is  the  assignee  of  said  stock,    but 
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<<that  at  the  time  said  writ  was  executed  and  at  the  time  de- 
fendant was  notified,  as  aforesaid,  Mary  Schultz  was  the  as- 
signee of  the  said  1605  shares  of  stock."  This  allegation  to- 
gether with  other  allegations  preceding  it  are  not  in  the  com- 
plaint, either  verbatim  or  in  effect,  and  is  new  matter  requir- 
ing a  replication  under  section  109.  The  assignment  of  cor- 
porate stock  passes  all  the  interest  of  the  assignor  as  between 
the  parties.  {Bank  of  Utica  v.  Smalley^  14  Am.  Dec.  526; 
Weston  V.  Bear  River  <&  Co.,  6  Cal.  186;  Johfison  v.  Laflni, 
103  U.  S.  800;  Duke  v.  Cahawba  Navigation  Co.y  44  Am. 
Dec.  472;  McNeal  v.  Tenth  National  Bank,  46  N.  J.  331;  >. 
C,  7  Am.  Rep.  341;  Burgess  v.  Selfgman,  107  U.  S.  32.) 
Counsel  also  cited:  Weston  v.  Bear  River  <&  Company^  5 
Cal.  186;  Fort  Madison  Lumber  Co.  v.  Bank,  71  Iowa  270; 
S.  (7.,  32  N.  W.  Rep.  336;  ComTnercial  National  Bank  y. 
Farmer's  Bank,  82  Iowa  192;  5.  (7.,  47  N.  W.  1080;  John- 
son V.  Laflin,  103  U.  S.  800;  Blanchard  v.  Dedham  Gas 
Light  Company,  5  Grey  (Mass.)  373;  Peoples  Bank  v.  Grid- 
ley,  91  111.  467;  Nagle  v.  Wharf  Company,  20  Cal.  630;  Con- 
way V.  John,  14  CoL,  page  30;  S.  C  2S  Pac.  170;  JHarmer's 
National  Gold  Bank  v.  Wilson  et  aZ.,  58  Cal.  600,  and  §  455, 
General  Laws  of  the  Compiled  Statutes. 

Buck,  J. — This  was  an  action  brought  by  the  appellant 
(plaintiff  below)  to  compel  the  respondents  (defendants  below) 
to  transfer  to  her  certain  shares  of  stock.  The  result  of  the 
trial  was  in  favor  of  defendants.  Among  other  allegations  in 
the  complaint  were  the  following:  ^'For  cause  of  action 
against  defendants,  plaintiff  says  that  she  is,  and  has  been  since 
the  24th  day  of  December,  1894,  the  owner  of  sixteen  hun- 
dred and  five  shares  of  the  capital  stock  of  the  said  Citizens' 
District  Messenger  &  Burglar- Alarm  Telegraph  Company; 
that  a  certificate  for  said  sixteen  hundred  and  five  shares  of 
stock  so  owned  by  plaintiff  was  issued  to  John  W.  Cotter, 
dated  on  the  12tb  day  of  November,  1894,  and  is  numbered 
32;  that  afterwards,  on  the  24th  day  of  December,  1894,  the 
said  John  W.   Cotter  sold,    assigned  and  delivered  to   Mary 
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Scboltz  said  certificate  of  stock;  that  on  the  same  day  Mary 
Schultz  sold,  assigned  and  delivered  said  certificate  of  stock  to 
plaintiff,  for  value,  and  ever  since  plaintiff  has  been,  and  now 
is,  the  owner  and  holder  of  said  stock,  and,  as  owner  and 
holder  thereof,  is  by  right  entitled  to  have  said  stock  trans- 
ferred to  her  own  name  on  the  stock  books  of  said  company, 
and  to  have  a  certificate  therefor  issued  to  her,  in  her  own 
name,  in  lieu  of  the  certificate  she  now  holds,  standing  in  the 
name  of  John  W.  Cotter."  The  answer  contained,  among 
other  allegations,  the  following:  <<That  on  the  24th  day  of 
December,  1894,  the  stock  standing  in  the  name  of  John  W. 
Cotter  on  the  books  of  the  defendant  corporation  was  duly  at- 
tached in  an  action  brought  in  the  above  court,  wherein  one 
John  O'Rourke  was  plaintiff  and  Mary  Schultz  was  defendant; 
that  this  defendant  was,  by  virtue  of  said  attachment,  notified 
and  warned  that  all  stock  of  defendant  Mary  Schultz  (in  said 
action)  in  the  Citizens'  District  Messenger  &  Burglar- Alarm 
Telegraph  Company,  and  all  interests  of  Mary  Schultz  in  the 
stock  of  said  company,  <now  standing  in  the  name  of  John  W. 
Cotter,  is  this  day  levied  upon,'  and  further  notified  thereby 
not  to  pay  over,  transfer  or  dispose  of  said  property  to  any 
one  but  the  sheriff  of  Silver  Bow  county,  state  of  Montana, 
under  penalty  of  the  law;  that  the  aforesaid  writ  still  remains 
in  full  force  and  effect,  and  the  property  attached  thereunder 
has  not  been  released;  that  at  the  time  said  writ  was  executed, 
and  at  the  time  defendant  was  notified  as  aforesaid,  Mary 
Schultz  was  the  assignee  of  the  aforesaid  sixteen  hundred  and 
five  shares  of  stock  of  the  Citizens'  District  Messenger  & 
Burglar- Alarm  Telegraph  Company."  The  complaint  alleges 
that  Mary  Schultz  was  the  owner  of  the  shares  of  stock  in  con- 
troversy on  December  24,  1894.  The  answer  sets  forth  that 
at  the  time  said  shares  of  stock  were  attached,  on  December 
24th,  Mary  Schultz  was  the  assignee  thereof.  By  failure  to 
file  a  replication,  the  fact  that  Mary  Schultz  was  the  owner  of 
the  shares  of  stock  at  the  time  they  were  attached  is  admitted. 
Counsel  for  appellant  and  respondents  both  concede  that  the 
only  point  for  the  consideration  of  the  court  is  whether  or  not 
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the  pleadings  presented  any  issue  for  trial.  We  do  not  think 
they  did.  There  need  not  have  been  any  trial.  If  a  motion 
for  judgment  on  the  pleadings  had  been  filed  by  respondents, 
the  district  court  would  have  been  justified  in  granting  it.  It 
is,  therefore,  unnecessary  for  us  to  consider  the  evidence  on 
which  the  lower  court  found  for  respondents.  The  judgment 
is  affirmed. 

Affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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81  317)       McDonnell,  respondent,  v,  COLLINSet  al.,  Appeixant. 

[Submitted  April  6, 1897.    Decided  April  12, 1897.] 

Venue— ^c/ion  (m  Account.— Actions  on  an  account  should  be  brought  in  the  county  In 
which  the  defendants,  or  some  of  them,  reside,  or  in  the  county  In  which  plaintiff 
resides  and  in  which  defendants,  or  any  of  them,  may  be  found. 

Same.— In  such  an  action  a  motion  for  a  change  of  venue  should  be  granted,  when  it 
appears  that  all  the  defendants  reside  and  were  served  with  summons  in  a  county 
other  than  that  In  which  the  action  is  brought. 

Appeal  from  District  Courts  Fergus  County,  Dudley  Du 
Bose^  Judge, 

Action  by  John  J.  McDonnell  against  T.  E.  Collins  and  J. 
T.  Armington.  Defendants'  application  for  a  change  of  venue 
was  denied,  and  they  appeal.     Reversed. 

Statement  of  the  case  by  the  Justice  delivering  the  opinion. 

Plaintiff  brought  this  suit  in  the  district  court  of  Fergus 
county  to  recover  the  amount  of  an  account  claimed  to  be  due 
and  owing  from  defendants.  Defendants  appeared,  and  filed 
their  demurrer  to  the  complaint,  and  at  the  same  time  filed 
affidavits  of  merits,  and  a  demand  in  writing  that  the  place  of 
trial  be  changed  to  Cascade  county,  where  both  defendants 
now  reside,  and  did  reside  at  the  time  this  action  was  com- 
menced, in  accordance  with  the  provisions  of  section  614,  Code 
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of  Civil  Procedure.  The  court  refused  to  change  the  place  of 
trial  to  Cascade  county  as  demanded  by  the  defendants.  From 
this  action  of  the  court  this  appeal  is  prosecuted. 

James  Donovan^  for  Appellants. 

Von  Tohel  cfe  CheadZe^  for  Respondent. 

Pemberton,  C.  J. — We  think  this  is  an  action  ot  that  char- 
acter which  section  613,  Code  of  Civil  Procedure,  requires  to 
be  brought  in  the  county  where  the  defendants,  or  some  of 
them,  reside  at  the  commencement  of  the  action,  or  where  the 
plaintiff  resides,  and  the  defendants,  or  any  of  them,  may  be 
found.  It  is  not  disputed  that  both  defendants  resided  in 
Cascade  county  at  the  time  this  action  was  commenced,  and 
that  they  were  both  served  with  summons  in  this  suit  in  Cas- 
cade county;  nor  is  it  claimed  that  either  of  them  was  found 
in  Fergus  county.  We  think,  under  the  showing  made  by  the 
defendants,  that  the  court  erred  in  refusing  to  change  the 
venue  of  the  case  to  Cascade  county.  ( Wallace  v.  Owsley^  11 
Mont.  219,  27  Pac.  790;  Paiges.  Carroll,  61  Cal.  216;  Cook 
V.  Fendergast,  Id.  72;  WaikiTis  v.  Degener^  63  Cal.  600; 
Torey.  Murphy,  10  Mont.  304,  25  Pac.  1039.)  The  order 
appealed  from  is  reversed  and  the  case  remanded,  with  in- 
structions to  the  district  court  to  grant  the  change  of  venue. 

Reversed  and  Remanded, 

Hunt  and  Buck,  JJ.,  concur. 
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~iri7'4l     VOIGHT,  Respondent,    v.   BROOKS  et  al.,  Appellants. 

31     78  '  ' 
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[Submitted  April  6, 1897.    Decided  April  12, 1897.] 

Action  on  an  Account  Stated — Pleading. 

AccouKT  Stated.— An  account  stated  Is  a  balance  ascertained  between  the  parties  to  a 
settlement;  upon  the  settlement,  the  law  Implies  a  promise  to  pay  the  balance  found 
due. 

Sams -Pleodina.— In  an  action  upon  an  account  stated.  It  is  not  necessary  to  allege  a 
promise  to  pay. 

Appeal  from  District  Courts  Fergus  County.  Dudley  Du 
Boacy  Judge. 

Action  by  Gustave  Voight  against  H.  P.  Brooks,  John 
Brooks  and  Anthony  Brooks,  partners  as  H.  P.  Brooks  & 
Bros. ,  on  an  account  stated.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  on  an  account  stated.  The  complaint  alleged  that 
the  defendants  were  co-partners;  that  about  January  1,  1894, 
defendants  and  plaintiff  had  an  account  stated,  and  upon  such 
statement  a  balance  of  $861.48  was  found  due  to  plaintiff  from 
defendants  for  all  transactions  between  them  up  to  and  includ- 
ing December  31,  1893;  and  that  about  October  20,  1894. 
there  was  another  account  stated  between  plaintiff  and  defend- 
ants, which  said  second  account  included  the  above-described 
account  and  all  transactions  had  between  the  parties  up  to  and 
including  September  2,  1894,  and  which  last  mentioned  state- 
ment showed  a  balance  of  $1,202.40  due  to  plaintiff  by  de- 
fendants; that  no  part  of  said  sum  so  ascertained  to  be  due 
had  been  paid,  except  $360,  paid  in  November,  1S94,  and  $30, 
paid  in  April,  1895.  Judgment  was  demanded  for  $812.40 
and  interest.  The  defendants  demurred  generally,  and  upon 
the  further  ground  that  the  complaint  was  uncertain,   in  that 
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it  did  not  allege  the  nature  or  character  of  respondent's  claim 
against  the  appellants  for  the  period  of  time  within  which  it 
arose.  The  district  court  overruled  the  demurrer.  Defend- 
ants  having  elected  to  stand  upon  the  demurrer,  the  court 
rendered  judgment  in  favor  of  plaintiff  and  against  defendants. 
The  appeal  is  from  the  judgment. 

\K  M.  Blachfordy  for  Appellants. 

Frank  E,  Smithy  for  Respondent. 

Hunt,  J. — ^In  support  of  their  general  demurrer,  the 
appellants  contend  that,  in  an  action  upon  an  account 
stated,  the  complaint  is  fatally  defective  unless  it  aver 
that  the  defendant  expressly  promised  to  pay  the  balance 
agreed  upon  by  the  parties.  An  account  stated  means 
a  balance  ascertained  between  the  parties  to  a  settle- 
ment, and,  where  plaintiff  is  able  to  show  that  the  mutual 
dealings  which  have  occurred  between  two  parties  have  been 
adjusted,  settled,  and  a  balance  struck,  the  law  implies  a 
promise  to  pay  that  balance.  ( Watkina  v.  Ford^  69  Mich. 
357,  37  N.  W.  300.)  It  is  strictly  evidence  of  the  admission 
of  a  debt;  it  is  the  acknowledgment  of  the  existing  condition 
of  liability  between  the  parties.  ''From  an  account  stated 
the  law  implies  a  promise  to  pay  whatever  balance  is  thus 
acknowledged  to  be  due."  [Chace  v.  Trafford^  116  Mass. 
529.)  It  is  not  necessary  that  there  should  be  an  express 
promise  to  pay,  as  appellants  contend.  On  the  contrary, 
there  is  an  implied  promise  in  law  on  the  part  of  him  against 
whom  the  balance  is  found  to  pay,  and  action  is  maintainable 
thereon.  {Jaques  v.  Hvlitj  16  N.  J.  Law,  38;  Vanbebher  v. 
PVwnkett  (Or.)  38  Pac.  707.)  In  Heinrich  v.  Englund,  34 
Minn.  395,  26  N.  W.  122,  it  was  said  of  a  complaint  similar 
to  that  under  consideration:  ''The  allegations  of  the  com- 
plaint that  an  account  was  stated  between  plaintiffs  and  de- 
fendant, and  that  upon  such  statement  a  certain  balance  was 
found  due  from  the  latter  to  the  former,  fairly  mean  that  the 
parties  had  an  accounting,   and  that  the  balance  named  was 
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agreed  on  and  admitted  as  the  true  balance  between  them.  To 
allege  a  promise  to  pay  this  balance  was  unnecessary,  and 
would  really  have  added  nothing  to  the  complaint.  It  was 
sufficient  to  state  the  facts  showing  the  duty  to  pay,  without 
alleging  the  promise  by  law  from  these  facts. ' '  The  following 
authorities  are  directly  in  point  to  the  effect  that  under  code 
procedure  it  is  not  necessary  to  allege  a  promise  to  pay,  it 
being  sufficient  to  allege  the  facts  from  which  the  duty  to  pay 
arises:  Pom.  Code  Rem.  §  538  et  seq. ;  Baylies'  Code  PL  § 
27;  Phil.  Code  PL  §  474;  Mackey  v.  Auer,  8  Hun.  180; 
James  v.  Fdlowea,  20  La.  Ann.  116;  Claire  v.  Claire^  10 
Neb.  64,  4  N.  W.  411;  Boualog  v.  Garrett,  39  Ind.  338. 
The  general  demurrer  was  properly  overruled. 

McFarland  v.  Cutter,  1  Mont.  383,  cited  by  appellants,  did 
not  decide  that  a  complaint  in  an  action  on  an  account  stated 
must  necessarily  allege  that  the  defendants  agreed  to  pay  the 
sum  ascertained  to  be  due.  The  court  simply  sustained  the 
complaint  which  contained  an  averment  to  that  effect,  without 
discussing,  however,  whether  such  averment  was  or  was  not 
indispensable  to  the  validity  of  the  complaint.  We  do  not 
think  the  demurrer  on  the  ground  of  uncertainty  was  well 
taken,  as,  under  the  authorities  heretofore  cited,  the  com- 
plaint contained  the  usual  and  sufficient  allegations  upon  an 
account  stated.     The  judgment  is  affirmed. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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MAHONEY,  Respondent,  v.  BUTTE  HARDWARE  COM- 
PANY, Appellant. 

[Submitted  March  22. 1887.    Decided  April  12, 1897.] 

Pleadmg — Denials — Admissions —  Corporations — Agency , 

Plbadinos— Denia78.— A  replication  which  denies  that  plaintiff's  claim  was  assigned  to 
defendant  for  collection  *'as  alleged  In  the  answer,"  admits  that  It  was  assigned  for 
collection. 

Pleadings— Jncon«f<tcnf.— A  complaint  and  a  replication  which  are  contradictory  will 
not  support  a  judgment. 

Saxr.— Where,  however,  in  such  a  case  plaintiff,  without  objection,  Is  allowed  to  make 
his  pleadings  consistent,  a  judgment  will  not  be  reversed. 

SAMJi- Admiii9iioni'.— A  party  is  not  bound  by  admissions  In  a  pleading  which  he  has 
abandoned  or  amended. 

Corporations— U/tra  Fire*.— A  corporation  organized  to  carry  on  hardware  business 
has  power  to  buy  claims  against  third  parties  lnd(>bted  to  it,  when  such  purchases 
are  made  in  good  faith  and  for  the  protection  of  Its  own  claims. 

SAU.K—Aget  cy.— Where  it  appears  that  the  manager  of  a  corporation  has  bought  other 
claims  against  third  parties  indebted  to  it.  and  that  it  has  brought  suit  for  the  collec- 
tion of  the  claim  of  plaintiff  against  such  third  parties  purchased  by  such  manager,  a 
verdict  will  not  be  set  aside  on  the  ground  that  the  authority  of  the  manager  was  not 
shown. 

Same.— Where  an  agent's  authority  to  purchase  such  claims  Is  at  issue,  it  is  error  to 
refuse  to  admit  In  evidence  the  articles  of  Incorporation  of  the  company. 

£yiDKirc£.-]t  is  error  to  refuse  to  admit  cross-examination  of  a  witness  on  an  Imma 
terial  matter  testified  to  by  him.  when  an  instruction  is  subsequently  given  on  the 
theory  that  such  testimony  was  competent  and  material. 

Same.-  Where,  to  show  the  authority  of  an  agent  to  buy  plaintiff's  claim  against  third 
persons,  prior  purchases  of  claims  by  him  are  admitted  in  evidence,  it  is  error  to 
refuse  to  admit  in  evidence  Judgment-rolls  in  suits  showing  that  such  claims  entitled 
the  holders  thereof  to  a  specific  lien  on  property,  as  such  evidence  might  tend  to 
show  that  the  manager's  authority  was  confined  to  the  purchase  of  similar  claims. 
N.  B.— This  case  was  brought  under  former  Code  of  PTdCtice. 

Appeal  from  District  Courts  Silver  Bow  County.  J.  J. 
McHatton^  Judge. 

Action  by  Edward  L,  Mahoney  against  the  Butte  Hardware 
Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Mahoney  (plaintiff  and  respondent  herein)  had  an  account 
against  the  Shonbar  Mining  Company,  a  corporation,  for  a 
boiler  sold  to  it  and  labor  performed  in  its  behalf.     This  ac- 
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count  amounted  to  $1,691.31.  He  assigned  it  to  the  Butte 
Hardware  Company,  a  corporation  (appellant  and  defendant 
herein).  The  complaint  contains  two  counts  based  on  this 
transaction.  The  first  count  sets  forth  that  said  account  was 
sold  and  assigned  to  defendant  on  November  3,  1891,  and  that 
defendant  agreed  to  pay  plaintiff  therefor.  The  second  count 
sets  forth  a  sale,  assignment,  and  transfer  of  the  account  to 
defendant  for  collection.  It  alleges  that  the  defendant  was  to 
collect  the  account  and  pay  it  over  to  plaintiff;  that  defendant, 
as  assignee  of  said  account  and  other  accounts  due  from  the 
Shonbar  Mining  Company,  had  brought  suit  against  the  last- 
named  corporation,  and  obtained  a  judgment,  had  levied  an 
execution  on  its  mines,  and  had  obtained  a  sheriff's  deed 
thereto.  The  relief  prayed  for  in  this  second  count  was  that 
the  defendant  should  be  declared  a  trustee  of  said  mining 
property  to  the  extent  of  $1, 691. 31.  The  answer  of  defendant 
denied  any  absolute  sale;  denied  that  the  account  had  ever 
been  collected,  either  in  money  or  property;  denied  that  any 
execution  had  ever  issued  on  the  judgment  in  which  it  was  in- 
cluded; and  denied  that  the  Shonbar  property  had  ever  been 
sold  under  said  judgment.  It  averred  that,  prior  to  the  date 
of  the  assignment,  four  actions  had  been  commenced  in  the 
proper  district  court  against  the  Shonbar  Mining  Company,  by 
certain  lien  claimants,  and  that  a  judgment  for  foreclosure  had 
been  obtained  in  said  suits  in  October,  1891,  to  satisfy  the 
liens,  and  that  the  property  of  the  Shonbar  Mining  Company 
had  been  sold,  and  bought  in  for  the  aggregate  amount  of 
these  four  judgments.  It  averred  that,  during  the  period  of 
redemption  of  said  property — that  is,  before  a  sheriff's  deed 
could  be  issued  on  the  sale  under  the  executions  of  the  four 
judgments  aforesaid — it  had  secured  the  judgment  mentioned 
in  the  complaint;  that,  at  the  time  of  the  institution  of  the 
suit  resulting  in  such  judgment,  an  attachment  had  been  levied 
upon  the  property  of  the  Shonbar  Mining  Company;  and  that, 
in  order  to  protect  its  own  and  plaintiff's  interests,  it  had  be- 
come necessary  to  redeem  the  Shonbar  property,  or  to  purchase 
the   sheriff's  certificate  of  sale;  and  that  accordingly  it  had 
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purchased  said  certificate  from  the  original  purchaser  thereof, 
one  McGillis;  and  that  it  subsequently  received  a  sheriff's  deed 
after  the  period  of  redemption  had  elapsed.  It  alleged  <<that 
the  assignment  made  by  plaintiff  to  the  defendant  of  his  said 
claim  against  the  Shonbar  Mining  Company  was  taken  by  de- 
fendant as  a  matter  of  accommodation  to  plaintiff,  and  not  for 
advancing  any  purpose  of  its  own,  but  with  the  understanding 
that  plaintiff  himself,  as  well  as  the  defendant,  should  take  an 
interest  in  the  said  suit,  and  in  enforcing  the  collection  of  the 
several  claims  made  the  basis  of  said  suit,  and  in .  payment  of 
the  expenses  of  the  same."  It  further  alleged  *<that  plaintiff 
has  never  paid  anything  as  attorney's  fees  or  for  costs  in  said 
suit,  and  entirely  neglected  the  said  suit,  and  refused  to  pay 
the  defendant  any  portion  of  the  price  of  said  property  paid 
by  defendant  in  procuring  the  said  certificate  of  sale  and 
sheriff's  deed,  although  by  defendant  requested  to  do  so. "  The 
replication  contains  the  following  denials:  *' Denies  that 
plaintiff's  claim  against  the  Shonbar  Mining  Company  was 
assigned  to  the  defendant  for  collection,  as  alleged  in  defend- 
ant's answer  to  plaintiff's  second  cause  of  action;  denies  that 
the  said  account  of  plaintiff  against  the  said  Shonbar  Mining 
Company  was  assigned  to  defendant  for  any  other  purposes 
than  as  alleged  in  plaintiff's  complaint  herein."  The  replica- 
tion admitted  that  the  Shonbar  property  was  sold  under  the 
executions  on  the  four  judgments  mentioned  in  the  answer, 
but  averred  that  the  defendant  purchased  all  the  claims  of  all 
the  laborers  to  whom  the  Shonbar  Mining  Company  was  in- 
debted, and  had  been  buying  them  at  a  discount,  and  that  tlie 
McGillis  suit  (one  of  the  four  foreclosure  suits  mentioned  in 
the  answer)  was  prosecuted  for  and  in  behalf  of  the  defendant. 
It  then  denies  the  allegations  in  the  answer  that  the  account 
was  taken  by  the  defendant  as  a  matter  of  accommodation, 
etc.,  and  substantially  declares  that  it  was  agreed  between 
plaintiff  and  defendant  that,  if  defendant  should  obtain  a 
sheriff's  deed  to  the  Shonbar  property,  the  plaintiff  should  be 
paid  his  account  in  full,  but  without  interest.  It  admitted 
that  plaintiff  had  never  paid  any  of  the  expenses  connected 
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with  the  jtidgment,  which  included  the  account  sued  on,  but 
averred  that  no  such  agreement  existed  requiring  plaintiff  to 
do  so.  After  the  plaintiff  had  rested,  and  certain  evidence 
had  been  introduced  for  defendant,  plaintiff's  counsel  made  the 
following  announcement  in  open  court:  '<  I  desire  to  announce 
that  we  are  going  to  stand  upon  our  first  cause  of  action  in 
this  complaint.  We  have  alleged  two  causes,  but  we  think 
our  first  cause  of  action  is  the  one  we  are  entitled  to  recover 
on;  and  our  evidence  only  goes  to  support  that  allega  ion, 
which  is  a  sale  of  an  account  to  the  Butte  Hardware  Company 
on  condition  that  they  were  to  pay  it  on  procuring  title  to  this 
property."  No  exception  was  saved  to  the  withdrawal  of  the 
second  count  in  the  complaint.  It  appears  from  the  record 
that  the  Shonbar  Mining  Company  was  financially  involved. 
Numerous  laborers'  liens,  amounting  in  all  to  some  $7,000, 
had  been  filed  on  its  property,  and  it  was  indebted  to  other 
parties  in  the  sum  of  some  $3,800;  the  appellant,  the  Butte 
Hardware  Company,  being  a  creditor  to  the  extent  of 
$1,123.50.  Four  suits  had  been  commenced  to  foreclose  these 
liens  in  the  month  of  October,  1891.  McGillis,  the  plaintiff 
in  one  of  them,  had  sued  on  a  lien  claim  of  his  own  and  a 
number  of  other  such  claims  which  had  been  assigned  to  him. 
The  manager  of  the  Shonbar  Mining  Company  came  to  Wat- 
son, the  manager  of  the  Butte  Hardware  Company,  and  sug- 
gested to  him  and  other  officers  of  it  that  their  company  should 
take  assignments  of  the  various  accounts  against  the  Shonbar 
Company,  and  put  them  into  one  judgment,  so  as  to  save 
expense  to  his  corporation.  He  stated  that  he  believed  that 
all  the  debts  of  the  Shonbar  Company  would  be  paid  in  a  short 
time.  This  suggestion  was  followed,  and  various  accounts 
were  assigned  to  appellant,  ranging  from  very  small  to  large 
amounts  (plaintiff's  account  among  them).  Suit  was  brought 
by  appellant  on  its  own  and  these  assigned  accounts,  and  in 
the  complaint  in  this  suit  it  was  alleged  that  the  Mahoney  and 
the  other  assigned  accounts  had  been  sold  and  transferred  to 
it.  The  claims  in  the  McGillis  suit  were  bought  from  time  to 
time,  at  a  discount,  by  appellant,  but  whether  before  or  after 
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the  assignment  of  plaintiflf's  account,  does  not  appear.  Wat- 
son, appellant^  6  manager,  seems  to  have  acted  in  its  behalf  in 
the  matters  connected  with  these  assignments,  purchases,  and 
suits  aforesaid,  and  many  of  the  transactions  were  had  at  the 
place  of  business  of  appellant.  The  evidence  on  the  trial  was 
conflicting.  The  jury  found  a  verdict  for  plaintiflf,  and  the 
appeal  is  from  an  order  denying  a  motion  for  a  new  trial  and 
the  judgment. 

K  T.  McBride,  for  Appellant. 

John  W.  Cotter,  for  Respondent. 

Buck,  J. — Do  the  pleadings  support  the  judgment? 
The  first  cause  of  action  set  forth  in  the  complaint 
is  directly  in  conflict  with  the  one  in  the  second  count. 
The  replication  first  denies  *'that  plaintiff's  claim  against 
the  Shonbar  Mining  Company  was  assigned  to  the  de- 
fendant for  collection,  as  alleged  in  defendant's  answer." 
This  denial  is  equivalent  to  an  admission  that  the  account  was 
assigned  to  it  for  collection.  The  second  denial  of  the  repli- 
cation also  is  equivalent  to  a  declaration  that  all  the  statements 
of  the  complaint  are  true.  The  replication  then  sets  forth  a 
cause  of  action  which,  while  not  inconsistent  with,  differs 
somewhat  from  the  cause  of  action  relied  upon  in  the  first 
count  of  the  complaint.  If  the  plaintiff  had  not  been  allowed 
without  objection  to  abandon  the  allegations  of  his  pleadings 
on  which  one  of  his  theories  of  recovery  was  based,  we  should 
not  hesitate  to  follow  the  rule  laid  down  in  Hauswirth  v. 
Butclier^  4  Mont.,  at  page  309,  1  Pac.  714,  and  would  reverse 
the  judgment,  on  the  ground  that  the  complaint  and  replica- 
tion, being  contradictory,  do  not  support  it.  In  the  same 
verified  complaint,  plaintiff  swears  that  certain  facts  are  true, 
and  that  these  facts  are  not  true;  and,  in  his  verified  replica- 
tion, he  also  swears  to  statements  contradictory  to  each  other, 
and  which  substantially  reiterate  the  contradictions  contained 
in  the  complaint.  The  complaint  is  inconsistent  and  the  repli- 
cation  is   inconsistent,    each   within  .  itself  and  each  as  to  the 
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other.  But  this  inconsiBtency  was  eliminated  when  respondent 
was  permitted  to  abandon  the  cause  of  action  in  his  second 
count,  and  to  substitute  for  the  cause  of  action  in  the  first 
count  the  one  more  particularly,  but  not  inconsistently,  averred 
in  the  replication. 

Appellant  insists  that  the  respondent  is  absolutely  bound  by 
his  admission  in  the  pleadings  that  the  account  had  been  as- 
signed for  collection.  We  do  not  think  he  was.  The  rule  is 
that  a  party  is  bound  only  by  the  admissions  in  the  pleadings 
upon  which  he  goes  to  trial.  (leister  v.  Wac/e,  69  Cal.  136, 
10  Pac.  369.) 

Appellant  contends  that  the  respondent  failed  to  establish 
any  authority  on  the  part  of  Watson,  its  manager,  to  enter 
into  the  agreement  with  him  for  the  sale  cf  the  account.  The 
argument  is  that  appellant  is  a  corporation  organized  for  the 
purpose  of  dealing  in  hardware;  that,  under  the  terms  of  its 
charter  and  the  laws  of  the  state,  even  its  directors  could  not 
have  authorized  the  purchase  of  plaintiff^ s  claim;  and  that  far 
less,  therefore,  could  its  manager,  Watson,  have  purchased 
the  account  in  behalf  of  the  company.  Appellant  does  not 
dispute  the  fact  that  it  took  assignments  of  accounts  against 
the  Shonbar  Mining  Company,  and  brought  suit  upon  them. 
It  admits  that  it  bought  the  McGillis  claims.  It  insists  that 
these  latter  accounts  were  bought  to  protect  its  own  claim 
against  the  Shonbar  Company.  It  virtually  concedes  that 
Watson,  its  manager,  represented  it  in  all  these  matters.  It 
does  not  for  a  moment  suggest  that  he  had  no  authority  to  so 
represent  it,  but  contends  that,  while  Watson  had  authority  to 
take  assignments  of  accounts  for  collection,  and  to  buy  lien 
claims  against  the  Shonbar  Company  to  prot(?ct  appellant'' s 
interest,  neither  he  nor  the  directors  of  the  company  had  au- 
thority to  purchase  plaintiff's  account.  Under  such  a  condition 
of  facts,  is  this  a  tenable  position  ?  We  think  not.  Why  it 
should  be  ultra  vires  to  buy  plamtiff's  claim,  but  not  ultra  vires 
to  buy  the  McGillis  lien  claims  and  the  sheriff's  certificate  of 
sale  under  the  lien  foreclosure  suits,  we  do  not  comprehend. 
Even  if  Watson  had  no  authority  to  purchase  plaintiff's  claim, 
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if  be  did  purchase  it  under  the  circumstances  aforesaid,  is  ap- 
pellant now  in  a  position  to  reject  his  act  in  doing  so?  Can  it 
not  be  reasonably  inferred  that  it  countenanced  whatever  he 
(Watson)  did? 

Appellant  brought  suit  on  the  claim  after  assignment,  and 
reduced  it  to  judgment.  In  the  verified  complaint  it  filed  for 
the  purpos?e,  it  set  forth  that  the  plaintiff's  claim  had  been 
sold  and  assigned  to  it.  The  plaintiff  testified  that  he  had  a 
right  to  a  lien,  and  would  have  secured  his  account  by  filing  a 
lien  but  for  the  agreement  entered  into  with  Watson.  If 
W^atson  had  authority  from  his  company  to  accommodate  the 
Shonbar  Company  by  taking  assignments  of  accounts,  and  had 
authority  to  buy  other  lien  claims  against  the  Shonbar  Com- 
pany to  protect  his  own  company's  claim,  how  can  it,  in  fair- 
ness, be  contended,  if  plaintiff  had  a  right  to  and  could  have 
filed  a  lien  and  secured  his  claim,  that  he  (Watson)  had  no 
authority  to  purchase  plaintiff's  claim  also  for  the  protection 
of  appellant  ?  It  was  not  per  ae  an  act  of  ultra  vires  for  the 
appellant  to  purchase  claims  against  the  Shonbar  Mining  Com- 
pany, secured  by  liens,  in  order  to  protect  its  own  account. 
Conceding  that  it  was  organized  to  do  a  hardware  business 
only,  still,  if,  in  the  course  of  its  legitimate  business,  it  be- 
came necessary,  in  the  exercise  of  business  prudence,  to  pur- 
chase these  claims  for  the  protection  of  its  own  interest,  and 
such  claims  were  purchased  in  good  faith,  for  that  purpose 
only,  that  would  not  have  been  a  violation  of  its  charter  or  of 
the  statutes  of  the  state  pertaining  to  corporations  of  its  char- 
acter. There  was  evidence  to  support  the  verdict  as  to  an 
absolute  purchase  by  appellant  of  respondent's  account. 

Appellant  offered  in  evidence  its  articles  of  incorporation, 
for  the  purpose  of  showing  what  business  it  was  authorized  to 
transact,  as  affecting  the  question  of  Watson's  authority.  An 
objection  was  sustained  to  the  introduction  of  the  same.  This 
was  error.  The  case  was  tried  apparently  simply  with  refer- 
ence to  whether  or  not  the  agreement  between  Watson  and 
plaintiff  was  for  a  sale  or  not.  Watson's  authority  to  bind 
the  company  in  the  purchase  of  this  account  was  an  issue  in 
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the  case  also,  however,  and  it   should  not  have  been  ignored. 

The  plaintiff  was  allowed  to  testify  as  to  the  date  of  the 
items  of  his  account,  in  order  to  show  that  he  was  entitled  to 
a  lien  thereon  at  the  date  of  its  assignment,  and  an  instruction 
was  asked  and  given  as  to  this  testimony.  On  cross-examina- 
tion plaintiff  was  asked:  '  At  what  date  did  you  sell  the  first 
item  to  the  Shon bar  Mining  Company  ?"  This  was  objected 
to  as  immaterial,  and  the  objection  sustained.  On  the  theory 
that  the  bole  issue  in  the  case  was  as  to  the  terms  of  the  agree- 
ment between  Watson  and  plaintiff,  regardless  of  Watson's 
authority  to  bind  his  company,  no  doubt  all  evidence  as  to  the 
items  of  the  account,  in  order  to  establish  a  right  to  a  lien, 
was  immaterial.  But  the  question  of  Watson's  authority,  and, 
as  connected  with  it,  the  question  of  whether  plaintiff  had  a 
right  to  a  lien,  were  also  involved,  and,  as  shedding  light  on 
these  questions,  such  evidence  was  admissible.  But,  even  if 
an  answer  to  the  question  asked  plaintiff  had  not  been  admis- 
sible, allowing  plaintiff  to  give  such  testimony  as  to  the  items 
of  his  account  on  direct  examination,  and  refusing  to  allow 
appellant  to  cross-examine,  and  then  giving  an  instruction  as 
to  buch  testimony  on  the  theory  that  it  was  competent  and 
material  evidence,  was  prejudicial  error. 

The  judgment  rolls  in  the  foreclosed  lien  suits  were  offered, 
for  the  purpose  of  showing  the  character  of  the  suits  and  liens, 
and  as  bearing  on  the  question  of  Watson's  authority  to  pur- 
chase plamtiff's  account.  On  objection  they  were  excluded. 
This  was  error.  They  should  have  been  admitted,  for,  if  it 
had  been  shown  that  the  plaintiff  was  not  entitled  to  a  lien  on 
the  account  he  assigned  to  appellant,  they  might  have  shed 
light  in  the  determination  by  the  jury  of  whether  or  not  Wat- 
son had  authority  to  purchase  for  the  appellant  an  account  not 
secured  by  a  lien. 

There  are  other  errors  assigned,  but  we  need  not  discuss 
them,  as  what  we  have  already  decided  disposes  of  them.  Not 
only  the  question  of  whether  or  not  Watson,  the  manager  of 
appellant,  absolutely  purchased  plaintiff's  account,  should 
have  been  submitted  to  the   jury,   but  also  the  question  of 
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whether  or  not  Watson  had  authority  to  purchase  it,  and,  as 
incidental  thereto,  the  question  of  whether  plaintiff  was  entitled 
to  a  lien  on  his  account,  should  also  have  been  submitted.  The 
judgment  is  reversed,  and  the  cause  remanded,  with  directions 
to  the  lower  court  to  grant  a  new  trial. 

Heveraed  and  Remanded, 
Pemberton,  C.  J.,  not  sitting.     Hunt,  J.,  concurs. 


GOODKIND,  Appellant,  v.  GILLIAM,  Respondent. 

!  19    885 

[Submitted  March  25, 1897.    Decided  April  12, 1897.]  'j^  ^g^ 
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Conditional  Sale — Estoppel — Instructions. 

Conditional  Saue— £«tpppel.-  Plaintiff  sold  to  *'L"  certain  chattels;  the  terms  of  the 
sale  provided  that  title  should  remain  in  the  vendor  until  the  purchase  price  was 
paid;  plaintiff  afterwards  took  a  chattel  mortgage  od  the  property  from  **L,"  which 
he  foreclosed;  plaintiff  was  the  purchaser  at  the  sale;  he  then  turned  the  property 
over  to  *L"  under  the  original  agreement;  held  that  plaintiff  was  not  estopped  to 
deny  *'L"  title,  in  an  action  to  recover  the  property  which  had  been  seized  by  a  cred- 
itor of  -^L." 

IMSTRUCTIONB.— In  an  action  to  recover  the  chattels,  in  which  the  evidence  established 
the  facts  above  stated;  Tield.  it  was  error  to  charge  the  Jury  in  the  language  of  the 
statute  concerning  fraudulent  conveyances;  because  the  instruction  was  not  applic- 
able and  was  misleading. 

Appeal  from  District    Courts    Jefferson    County.      Frank 

Showers^  Judge. 

» 

Action  by  Edward  I.  Goodkind  against  Alexander  Gilliam. 
From  a  judgment  in  favor  of  defendant,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  to  recover  the  possession  of  personal  prop- 
erty. The  property  consists  of  a  billiard  table  and  bar  fix* 
tures,  such  as  ordinarily  pertain  to  a  billiard  saloon,  which  are 
alleged  to  be  of  the  value  of  $1,000.     The  complaint  alleges 
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the  plaintiff  to  be  the  owner,  entitled  to  the  possession  of  the 
property,  and  charges  the  defendant  with  wrongfully  taking 
possession,  and  converting  and  disposing  of  the  same  to  bis 
own  use.  The  allegations  of  the  complaint  are  denied  by  the 
answer;  and  the  defendant  then  alleges  affirmatively  that  he  is 
the  sheriff  of  Jefferson  county,  and  attempts  to  justify  the 
taking  of  the  property  mentioned  in  the  complaint  by  virtue 
of  a  writ  of  attachment  issued  out  of  a  justice's  court  in  Jef- 
ferson county  on  the  11th  day  of  January,  1895,  in  an  action 
before  such  justice  of  the  peace,  wherein  one  J.  B.  Maxtield 
was  plaintiff  and  one  J.  B.  Loeb  was  the  defendant.  The 
property  was  attached  by  the  sheriff  under  said  writ  of  attach- 
ment in  the  possession  of  said  Loeb.  The  case  was  tried  to  a 
jury.  The  evidence  substantiajly  shows  that  the  plaintiff  in 
this  suit  had  for  a  long  time  been  the  owner  of  the  property 
in  question,  and  that  some  years  ago  he  made  a  conditional 
sale  thereof  to  said  Loeb,  the  conditions  of  which  were  that 
Loeb  should  take  possession  of  the  property  and  use  the  same; 
that  he  should  pay  the  taxes  thereon,  and  should  carefully  use 
it;  and  that  the  title,  during  the  time  Loeb  had  possession  of 
the  goods,  was  to  remain  in  the  plaintiff  until  Loeb  shouhl 
fully  pay  therefor.  Under  this  agreement,  Loeb  had  posses- 
sion of  the  property  some  years,  during  which  time  some 
attorney,  it  seems,  advised  the  plaintiff  that  he  had  better 
take  a  chattel  mortgage  from  Loeb  on  the  property,  and  have 
the  same  properly  recorded  in  Jefferson  county.  This  the 
plaintiff  did.  This  mortgage,  it  appears,  was  either  renewed, 
or  new  mortgages  given,  from  time  to  time.  Finally  it  seems 
that,  Loeb  failing  to  pay  for  said  property,  or  to  comply  with 
his  agreement  in  relation  thereto  under  the  mortgage,  plaintiff 
had  the  sheriff  of  Jefferson  county  take  charfi:e  of  the  property 
under  the  terms  of  the  mortgage,  and  foreclose  it.  The  prop- 
erty was,  under  these  foreclosure  proceedings,  by  the  sheriff, 
turned  over  to  one  Sparling,  who  took  and  held  possession  for 
some  days  as  the  agent  of  the  plaintiff.  Some  time  thereafter 
the  plaintiff  turned  the  property  over  again  to  Loeb  under  the 
original  contract  of  conditional  sale,  and  Loeb  kept  possession 
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thereof  under  such  conditional  sale  until  it  was  levied  on  by 
the  sheriff  under  the  Maxfield  attachment,  referred  to  above. 
The  plaintiff,  having  ascertained  that  the  property  had  been 
attached  by  Maxfield  ia  the  suit  against  Loeb,  made  a  written 
demand  for  the  possession  thereof  upon  the  defendant,  who 
refused  to  deliver  the  goods  to  him.  The  defendant  in  this 
case  offered  no  evidence  to  rebut  the  evidence  of  plaintiff's 
title  as  stated  above.  It  feeems  that  the  defendant  offered 
some  proof  showing  the  possession  of  the  property  in  Loeb, 
and  the  execution  of  the  chattel  mortgage  from  Loeb  to  Good- 
kind  of  the  goods;  proceeding,  seemingly,  upon  the  theory 
that  thereby  the  plaintiff  was  estopped  from  claiming  to  be  the 
owner  and  entitled  to  the  possession  of  the  goods  in  question. 
Verdict  and  judgment  thereon  were  rendered  for  defendant. 
Plaintiff  appeals  from  the  judgment  and  an  order  denying  a 
new  trial. 

4^.  IL  Mclntlre  and  11.  O.  Mclntire^  for  Appellant. 

Pemberton,  C.  J. — The  validity  of  the  conditional  sale 
by  plaintiff  to  Loeb  is  not  attacked  by  the  defendant. 
•  The  instructions  of  the  court  proceed  upon  the  theory 
that  the  contract  of  sale  of  the  property  by  plaintiff 
to  Loeb  was  valid,  and  that  plaintiff's  rights  were  amply  pro- 
tected and  preserved  by  such  arrangement.  The  validity  and 
regularity  of  the  chattel  mortgage  from  Loeb  to  plaintiff  are 
not  disputed.  It  seems  from  the  course  of  the  examination  of 
the  witnesses  by  counsel  for  defendant  that  the  contention  of 
tbe  defense  was  that  the  plaintiff,  having  accepted  the  chattel 
mortgage  from  Loeb,  was  estopped  from  asserting  his  own 
title  in  the  case.  But,  if  he  did  admit  Loeb's  title  by  accept- 
ing the  mortgage,  he  got  rid  of  it  by  foreclosure.  These 
foreclosure  proceedings  are  not  attacked.  Under  these  pro- 
ceedings, plaintiff  got  the  possession  ot  the  goods.  Alterwards 
he  turned  them  over,  under  the  original  agreement  with  Loeb 
that  he  was  to  have  title  when  he  paid  for  the  property.  It 
nowhere  appears  that  Maxfield  was  ever  misled,  or  gave  credit 
to  Loeb  on  the  belief  that  he  was  the  owner  of  the  property. 
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The  records  of  Loeb's  title  showed  that  bis  title  had  been 
foreclosed.  So  that,  instead  of  the  records  showing  title  in 
Loeb,  they  showed  the  contrary.  There  is  no  ground  for  in- 
voking the  doctrine  of  estoppel  in  thit^  case. 

For  some  reason  the  court,  after  charging  the  jury  very 
fairly  as  to  the  law  of  the  case,  gave  this  instruction:  ''Every 
sale  made  by  a  vendor  of  goods  and  chattels  in  his  possession 
or  under  his  control,  and  every  assignment  of  goods  and  chat- 
tels, unless  the  same  be  accompanied  by  the  immediate  deliv- 
ery, and  be  followed  by  an  actual  and  continued  change  of 
possession,  of  the  thing  sold  and  assigned,  shall  be  con- 
clusive evidence  of  fraud,  as  against  the  creditors  of  the  ven- 
dor, or  the  person  making  such  assignment,  or  subsequent 
purchasers  in  good  faith."  There  is  no  evidence  in  the  case 
that  would  render  the  giving  of  this  instruction  proper.  It 
seems  that  the  giving  of  it  was  prejudicial  to  the  plaintiff,  for 
it  was  calculated  to  mislead  the  jury  into  the  belief  that  the 
plaintiff  had  sold  the  property  to  Loeb  under  such  circum- 
stances as  to  bring  the  sale  within  the  statute  of  frauds. 
( Waish  V.  Muellevy  18  Mont.  180,  40  Pac.  292,  and  cases  cited; 
Thomp.  Char.  Jur.  §  63.)  We  think  the  verdict  is  not  sup- 
ported by  the  evidence.  The  court  erred  in  refusing  a  new 
trial,  and  in  giving  the  instruction  treated  above..  For  these 
reasons  the  judgment  and  order  appealed  from  are  reversed, 
and  the  cause  remanded  for  new  trial. 

Reversed  a/nd  Remand^. 

Hunt  and  Buck,  J  J. ,  concur. 
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MURRAY,  Appellant,  v.  CONLON  etal.,  Respondents.    Jq  ^j 

[Hubmitted  April  6. 1897.    Decided  April  26, 1897.] 

Partition — Attorney'' s  Fee%. 

Under  section  iS9t.  Code  of  Civil  Procedure,  which  proyides  the  "costs  of  partition,  in- 
cludlBK  reasonable  counsel  fee  expended  by  the  plaintiff  or  either  of  the  defendants 
for  the  common  benefit  *  *  *  must  be  paid  by  the  parties  entitled  to  shar^  in  the 
lands,  etc."  The  senrices  of  plalntifl's  attorney  in  preparing  the  complaint  and  In 
conducting  the  trial  should  be  included  in  the  costs  of  the  action,  as  they  are  for  the 
'*eommon  benefit  " 

Appeal  from  District  Courts  Silver  Bcw  County,  J.  J, 
McUatton^  Jvdge, 

Partition  suit  by  James  A.  Murray  against  Patrick  Con- 
lon and  others.  From  orders  of  the  court  setting  aside  a  fee 
originally  taxed  in  favor  of  plaintiff's  attorney,  in  hearing  evi- 
dence of  the  value  of  only  such  services  as  were  rendered  after 
the  decree  and  judgment  were  signed,  and  reducing  the  fee, 
plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Suit  for  the  partition  of  certain  realty  in  the  county  of  Sil- 
ver Bow.  The  complaint  alleged  that  the  ownership  and  pos- 
session of  the  property,  which  was  a  mining  claim,  was  pro- 
ductive of  great  inconvenience  to  the  parties,  and  particularly 
to  the  plaintiff.  The  prayer  was  for  a  partition  according  to 
the  respective  rights  of  the  parties  interested,  and  for  sale  in 
case  partition  in  kind  could  not  be  made  without  great  preju- 
dice, and  for  costs  and  further  relief.  Francis  Brooks,  Esq., 
appeared  as  attorney  for  certain  of  the  defendants,  who  were 
minors,  and  as  guardian  ad  litem  for  said  minors,  and  de- 
murred to  the  complaint.  Thereafter,  by  consent,  the  de- 
murrer was  overruled.  The  court  thereupon  made  a  formal 
decree  of  partition,  reciting  the  overruling  of  the  demurrer  by 
consent,  heretofore  referred  to,  and  the  failure  on  the  part  of 
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other  defeodants  to  answer  the  complaint  of  plaintiff;  and  re- 
citing, farther,  the  respective  interests  of  the  parties  in  and 
to  the  property  involved,  and  ordering  that  the  mining  claim 
be  sold  at  auction,  appointing  a  referee  to  conduct  the  sale, 
and  to  do  what  was  necessary  for  the  carrying  out  of  the  de- 
cree, and  directing  the  referee  to  make  his  report  to  the  court 
for  confirmation.  On  February  8,  1896,  the  plaintiff  in  this 
suit,  through  his  counsel,  applied  to  the  court  for  an  attor- 
ney's fee  to  be  allowed  to  him  for  services  rendered  in  and 
about  the  proceedings  for  the  partition  of  the  property.  An 
attorney  was  sworn,  who  testified  that  $500  was  a  reasonable 
attorney's  fee,  and  thereupon  the  court  made  an  order  taxing 
an  attorney's  fee  of  |400.  as  coits  in  the  cause.  Subsequently, 
a  bill  of  costs,  including  the  $400  allowed  by  the  court  as  an 
attorney's  fee  to  plaintiff's  attorney,  was  served  upon  the 
counsel  for  the  defendants,  who  had  appeared.  Thereafter 
the  referee  made  his  report,  and  in  the  costs  the  referee  in- 
cluded the  $400  that  had  been  allowed  by  the  court  to  plaint- 
iff's counsel,  and  plaintiff  applied  to  the  court  for  an  order  ap- 
proving and  confirming  the  referee's  report.  The  court  there- 
upon, of  its  own  motion,  and  without  objection  or  motion  on 
behalf  of  any  parties  to  the  action,  vacated  the  order  originally 
made,  allowing  plaintiff's  attorney's  fee  of  $400,  and  decided 
that  it  would  allow  a  reasonable  compensation  for  plaintiff' h 
counsel  for  services  rendered  in  the  cause  <<for  the  common 
benefit  of  all  parties,  and  determined  that  the  sum  of  $100  was 
a  reasonable  counsel  fee  for  the  services  rendered  for  the  com- 
mon benefit  of  all  parties."  Upon  this,  plaintiff's  counsel 
offered  evidence  to  the  effect  that  all  the  services  rendered 
were  of  the  reasonable  value  of  $400.  But  the  court  only  al- 
lowed $]  00  to  be  taxed  as  costs,  and  limited  the  allowance  for 
services  rendered  by  plaintiff's  counsel  after  entry  of  the  judg- 
ment and  decree,  the  court  ruling  that  such  services  appeared 
to  it  from  the  evidence  to  be  the  only  services  rendered  for 
the  common  benefit  of  all  parties,  and  that  all  other  services 
appeared  to  the  court  from  the  evidence  to  have  been  rendered 
for  the  benefit  of  the  plaintiff  alone.     The  plaintiff's  cpunsel, 
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having  saved  bis  exceptions  to  the  several  rulings  of  the  court, 
appeals  to  the  supreme  court  from  the  order  of  the  district 
court  setting  aside  the  attorney's  fee  originally  taxed  at  $400, 
and  from  the  order  of  the  court  in  hearing  evidence  as  to  the 
value  of  the  services  of  plaintiff's  attorney  only  after  the  de- 
cree and  judgment  were  signed,  and  from  the  order  of  the 
court  reducing  plaintiff's  attorney's  fee  to  $100. 

Chas.  O^  Donnelly  for  Appellant. 

Hunt,  J. — Section  1394,  Code  of  Civil  Procedure,  pro- 
vides that  "the  costs  of  partition,  including  reasonable  counsel 
fees  expended  by  the  plaintiff  or  either  of  the  defendants  for 
the  common  benefit,  fees  of  referees  or  other  disbursements, 
must  be  paid  by  the  parties  respectively  entitled  to  share  in 
the  lands  divided  in  proportion  to  their  respective  interests 
therein,  and  may  be  included  and  specified  in  the  judgment." 
It  appears  from  the  record  that  the  learned  judge  of  the  dis- 
trict court,  in  reducing  the  allowance  originally  made  as  a  fee 
to  the  plaintiff's  counsel,  was  of  the  opinion  that  the  services 
rendered  by  such  counsel  in  preparing  the  complaint  in  parti- 
tion, and  in  conducting  the  proceedings  had  prior  to  the  judg- 
ment and  decree,  acted  in  behalf  of  plaintiff  alone,  and  did  not 
perform  such  services  for  the  common  benefit  of  all  parties. 
But,  under  the  conditions  apparent  in  this  case,  we  think  this 
construction  of  the  statute  is  incorrect.  The  plaintiff  was 
obliged  to  resort  to  proceedings  in  partition  to  effect  a  division 
of  the  property  held  by  him  and  the  defendants.  To  conduct 
such  proceedings,  it  was  necessary  for  plaintiff  to  employ 
counsel,  and  the  action  taken  by  such  counsel,  it  appears  by 
the  decree  rendered  by  the  court,  was  certainly  beneficial  to 
all  of  the  defendants,  as  well  as  to  the  plaintiff.  We  believe 
that  the  statute  recognizes  that  proceedings  in  partition  are 
for  the  benefit  of  all  parties  to  the  action;  and  it  was  for  this 
very  reason  provided  that  the  parties  determined  by  the  court 
to  be  entitled  to  share  in  the  lands  divided  should  be  liable  for 
the  costs  of  partition,  including  reasonable  counsel  fees  ex- 
pended by  the  plaintiff  or  either  of  the   defendants  for   the 
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common  benefit  of  all.  The  object  and  design  of  the  provi- 
sion cited  from  the  partition  act  was  to  place  the  parties  upon 
a  relative  equality  as  to  the  necessary  expenses  in  effecting  a 
partition  of  the  common  property.  (Appeal  of  Fidelity  In- 
eurance,  Trust  cfe  Safety- Deposit  Co.,  108  Pa.  St.  339.) 

We  therefore  think  that  it  was  error  for  the  court  to  limit 
an  allowance  to  services  performed  after  entry  of  judgment 
and  decree,  and  that  compensation  should  be  allowed  to  ap- 
pellant for  necessary  professional  services  of  counsel  in  con- 
ducting the  proceedings  in  partition  to  a  completion  for  the 
common  benefit  of  all  parties  thereto.  We  do  not  feel  called 
upon  to  fix  the  amount  or  the  fees  to  be  allowed  to  the  plaint- 
iff's counsel.  The  district  court  is  in  a  far  better  position  to 
do  so,  and  it  is  proper  that  it  should.  In  doing  so,  if  it  ap- 
pear to  the  court  that  it  was  necessary  for  their  common  bene- 
fit for  defendants  to  employ  counsel  to  protect  their  interests, 
and  secure  a  just  partition,  there  should  be  allowed,  as  costs, 
reasonable  counsel  fees  so  expended  by  defendants,  which 
should  be  considered  in  fixing  plaintiff's  attorney's  fees,  as  in 
such  cases  the  statute  does  not  contemplate  that  defendants 
should  pay  not  only  their  own  counsel,  but  also  be  taxed  for 
part  of  the  fees  of  opposing  counsel.  {Kilgour  v.  Crawford, 
61  111.  249.)  The  orders  appealed  from  are  reversed,  and  the 
cause  is  remanded  to  the  district  court,  with  directions  to  al- 
low to  the  plaintiff,  as  part  of  the  costs  of  the  partition,  rea- 
sonable counsel  fees  expended  for  the  common  benefit  of  all, 
according  to  the  rule  above  indicated,  and  to  tax  such  costs  in 
accordance  with  the  statutes. 

Reversed  amd  Remanded. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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MURRAY,  Appellant,  v.  MILZ  et  al.,  Respondents. 

[  Submitted  April  6, 1897.    Decided  April  26, 1897.] 

Appeal  from  District  Court,  SUver  Bow  County.  J.  J. 
McJSdtton,  Judge. 

Partition  Suit  by  James  A.  Murray  against  August  Milz 
and  others.  From  orders  of  the  court  setting  aside  a  fee  orig- 
inally taxed  in  favor  of  plaintiff's  attorney.     Reversed. 

Chaa.  O^  Donnelly  for  appellant. 

Per  Curiam. — Suit  in  partition  involving  issues  similar  in 
all  material  respects  to  those  discussed  and  passed  upon  in  the 
case  of  Murray  v.  Conlon^  ante^  48  Pac.  743.  The  appeal  is 
also  from  like  orders  pertaining  to  attorney's  fees,  and  from 
the  ruling  of  the  district  court  in  relation  to  the  allowance  of 
such  fees.  Inasmuch  as  the  several  questions  herein  involved 
have  been  already  reviewed  in  the  case  just  referred  to,  it  is 
unnecessary  to  repeat  our  views  upon  them.  It  is  ordered, 
therefore,  that  upon  the  authority  of  the  case  of  Murray  v. 
Conlouy  supra^  the  orders  appealed  from  are  reversed,  and  the 
cause  is  remanded  to  the  district  court,  with  directions  to  al- 
low reasonable  attorney's  fees,  under  the  rule  laid  down  in 
the  decision  last  above  referred  to. 

Reversed  and  Remanded. 
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WHITESIDE,    Appellant,    v.    CATCHING,    Respondent. 

[Submitted  AprU  ]2, 1897.    Decided  AprU  26, 1897.] 

Statvite  of  Limitation — DecUh  of  BAtor — Action  against 
Administrator  on  Judgment. 

Btattttb  of  Limitation— Aceton  on  Judcirment.— Under  Compiled  Statutes,  1887,  an 
action  on  a  Judgment  must  be  commenced  within  six  years,  save  when  the  time  is 
extended  by  section  62,  Code  of  CIyII  Procedure. 

Samb— Death  ot  Judc/fnent  Debtor.— The  statute  of  limitation  does  not  cease  to  run  oo 
account  of  the  death  of  the  judgment  debtor,  except  that  the  time  between  his  death 
and  the  granthig  of  letters  of  administration  is  not  to  l>e  counted  as  part  of  the  six 
years. 

Appeal  from  District  Courts  Ora/nite  Cov/nty,  Theodore 
Brantley^  Judge. 

Action  by  Andrew  J.  Whiteside  against  W.  E.  Catching, 
administrator  of  the  estate  of  Joel  P.  Catching,  deceased. 
Judgment  for  defendant,  from  which,  and  from  an  order  de- 
nying  a  motion  for  new  trial,  plaintiff  appeals.     Affirmed. 

Statement  of  the  facts  by  the  justice  delivering  the  opinion. 

The  facts  in  this  case  were  as  follows:  The  appellant, 
Whiteside,  obtained  a  judgment  against  one  Joel  P.  Catching 
on  October  22,  1888.  On  August  30,  1894,  said  Catching 
died,  intestate.  On  September  22,  1894,  letters  of  adminis- 
tration were  issued  to  W.  E.  Catching.  On  November  9, 
1894,  said  Whiteside  presented  his  judgment  as  a  claim  against 
the  estate  to  said  administrator.  On  the  same  day  the  admin- 
istrator rejected  it.  Appellant  brought  suit  on  the  judgment 
against  the  administrator  on  February  7,  1896.  The  answer 
of  the  administrator  pleaded  in  bar  the  general  statute  of  lim- 
itations. Upon  the  trial  the  court  held  that  the  action  was 
barred  by  the  said  statute  of  limitations.  The  appeal  is  from 
the  judgment  and  the  order  denying  a  motion  for  a  new  trial. 

Napton  i&  Napton  and  O.  B.  O^Bannon^  for  Appellant. 

E  SchamikoWy  for  Respondent. 
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Buck,  J. — ^The  general  statute  of  limitations  (sectioD 
41,  First  Division  of  the  Compiled  Statutes  1887)  pre- 
scribed six  years  as  the  period  within  which  actions  on 
judgments  could  be  instituted.  At  the  date  of  Joel  P. 
Catching' s  death  there  remained,  of  the  six  years  within  which 
an  action  on  the  judgment  against  him  could  have  been  brought, 
one  month  and  twenty-two  days.  There  was  no  administration 
from  the  date  of  the  judgment  debtor's  death  on  August  30th 
to  September  22d,  when  letters  of  administration  were  issued, — 
a  period  of  twenty-two  days.  Under  section  62,  First  Divi- 
sion Compiled  Statutes  of  1887,  this  period  of  twenty-two 
days  was  excluded  from  the  six  years.  Therefore,  the  judg- 
ment was  not  barred  under  the  general  statute  of  limitations 
until  November  13,  1894.  Appellant  presented  his  claim  to 
the  administrator  on  November  9,  1894,  and  it  was  pron^ptly 
rejected  on  that  day.  Suit  was  instituted  on  February  7, 
1895.  Under  the  general  statute  of  limitations  (section  41, 
supra)y  the  action  instituted  on  February  7,  1895,  was  clearly 
barred. 

Appellant  insists,  however,  that  the  general  statute  (section 
41,  ^upra)  was  superseded  by  section  155,  Second  Division 
Compiled  Statutes  of  1887,  which  provided  that  a  suit  should 
be  brought  on  a  claim  rejected  by  an  administrator  within 
three  months  after  its  rejection.  The  only  question  in  the 
case  is  whether  or  not  said  section  155  takes  the  place  of  sec- 
tion 41.  The  case  of  Quivey  v.  Ilcdl^  19  Cal.  98,  is  cited. 
In  that  case,  the  Supreme  Court  of  California,  having  under 
consideration  statutes  somewhat  similar  to  the  Montana  pro- 
bate statutes  of  1887,  said:  <'The  statute  substituted  the 
presentation  of  the  claim  for  suit.  *  *  *  But  the  right 
to  sue  does  not  come  from  the  existence  of  the  claim  and  the 
nonpayment.  It  comes  from  the  refusal  of  the  executor  to 
acknowledge  it  as  a  just  claim  against  the  estate.  This  rights 
therefore,  does  not  accrue  until  the  presentation  of  the  claim, 
and  the  party  is  not  bound  to  present  it  until  after  publication 
of  the  notice  required  by  the  statute. "  The  record  in  the  case 
of  Qictvey  V.  Hall  failed  to  show  that  any  notice  to  creditors 
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had  ever  been  published;  and  it  appt^ars  that  no  letters  of 
administration  had  been  issued  upon  the  judgment  debtor's 
estate  for  four  years  and  some  ten  months  subsequent  to  his 
death.  Excluding  that  time  from  the  period  of  five  years 
within  which  the  action  could  have  been  instituted  on  the 
judgment,  it  is  manifest  that  the  general  statute  of  limitations 
in  force  in  California  at  the  time  had  not  run  its  full  oourse. 
The  case  was  no  doubt  correctly  decided,  but  with  the  above 
reasons  assigned  for  the  decision,  in  so  far  as  they  support 
appellant^ s  contention,  we  cannot  agree.  A  very  late  Cali- 
fornia case  {McMillan  v.  Haywardy  94  Cal.  357,  29  Pac.  774, 
decided  in  1892,  under  statutes  almost  identical  with  those  in 
force  when  Quivey  v.  Hall  was  decided,  and  substantially  the 
same  as  the  Montana  probate  statutes  of  1887)  virtually  over- 
ruled Quivey  v.  HalL  In  this  case  the  court  heldHhat  a  suit 
on  a  judgment  rendered  in  the  lifetime  of  a  decedent  was 
barred  by  the  general  statute  of  limitations,  and  this,  too, 
although  it  was  conceded  that  the  executrix  had  not  published 
notice  to  creditors.  The  court  even  said  upon  this  question  of 
notice:  ''The  giving  or  the  not  giving  of  that  notice  does  not 
affect  the  general  statute  of  limitations.  That  is  simply  of 
probate  procedure."  At  common  law  the  death  of  the  debtor 
did  not  stop  the  running  of  the  statute  of  limitations.  The 
Compiled  Statutes  of  1887  nowhere  expressly  provided  that 
upon  the  death  of  a  debtor  the  general  statute  of  limitations 
should  cease  to  run  on  a  claim  against  the  estate.  They  did 
not  contain  section  643  of  the  Code  of  Civil  Procedure  of 
1896,  which  allows  a  judgment  creditor  one  year  after  deced- 
ent's death  for  the  commencement  of  an  action  on  his  claim. 
The  California  statutes,  however,  contained  this  provision 
both  at  the  time  when  Quivey  v.  HaU^  aupra^  and  when  the 
decision  in  McMillan  v.  Hayward  were  rendered.  Section 
162,  Second  Division  Compiled  Statutes  of  1887,  does  forbid 
an  execution  to  be  issued  on  a  judgment  rendered  against  a 
decedent  when  alive,  save  in  special  cases.  But  we  do  not 
think  it  can  be  reasonably  inferred  that  it  was  the  intention  of 
the  legislature,  in  the  enactment  of  section   162,  supraj  and 
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the  other  sections  regulating  estates  of  decedents,  to  interfere 
in  any  manner  with  the  running  of  the  periods  prescribed  by 
the  general  statute  of  limitations  within  which  actions  could 
be  commenced.  Appellant  had  from  the  21st  day  of  Septem- 
ber until  the  13th  day  of  November  within  which  to  present 
his  claim  to  the  administrator.  He  even  had  three  days  after 
its  rejection  in  which  to  institute  his  suit.  There  is  no  sug- 
gestion whatsover  of  bad  faith  on  the  part  of  the  administrator 
in  reference  to  the  action  he  took  on  the  claim  presented  to 
him.  The  appellant  is  in  no  position  to  complain  of  the  law. 
He- must  suffer  from  his  own  neglect.  The  judgment  is  af- 
firmed. 

Affirmed, 
Pemberton,  C.  J. ,  And  Hunt,  J. ,  concur. 
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BARRETT,   Respondent,    v.   SHANNON,   County  Treas-    g  ^ 
URER,   Appellant.  JJ  397I 

'  92   488 

I  Submitted  April  12, 1897.    I>eclded  April  26. 1887.] 

Tax  Assessment — Correctiotir^Action  to  Hecover  Money  Paid 
thereunder — Pleading. 

Erbonboub  AssssSMBMT—CorrecNon.— Under  section  8782,  FollttcldCode.DoreductloD 
in  assessments  of  property  can  be  made  unless  the  party  assessed  makes  and  fikra 
with  the  Board  of  Equalization  a  written  application  therefor,  Yorlfled,  and  showing 
the  facts  upon  which  the  claim  for  reduction  is  babed. 

Action  to  Rxcovkr  Taxes  TAiiy— Pleading.-  In  an  action  brought  to  recoyer  money 
paid  for  taxes  clalnred  to  be  unlawfully  assessed,  the  complaint  must  show  that 
ptaintill  filed  the  written  application  aboye  referred  to. 

Appeal  from  District  Courts  Beaverhead  County.  Frank 
ShowerSy  Judge. 

Action  by  Martin  Barrett  against  J.  G.  Shannon,  treasurer 
of  Beaverhead  county,  to  recover  taxes  paid.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  is  the  treasurer  and  collector  of  taxes  in 
Beaverhead  county.     The  complaint  alleges  that  on  the  30th 
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day  of  November,  1895,  the  defendant  (appellant  here),  as 
such  treasurer  and  collector  of  taxes,  demanded  of  plaintiff 
the  sum  of  $1,553.80,  which  the  defendant  claimed  was  then 
due  from  the  plaintiff  (respondent  in  this  court)  for  taxes  for 
the  year  1895,  levied  upon  the  property  of  plaintiff  for  that 
year.  It  further  alleges  that  said  sum  was  not  due  from 
plaintiff  for  taxes  for  that  year,  but  that  only  the  sum  of 
$1,091.15  was  due  from  the  plaintiff  for  taxes  for  said  year 
on  his  property,  and  that,  notwithstanding  said  last-named 
8um  was  all  that  was  due  for  such  taxes  for  said  year,  the 
plaintiff  was  compelled  to  pay,  and  did  pay,  the  sum  of  $462.65 
additional  to  the  defendant,  as  such  officer,  as  taxes  for  the 
above-named  year,  and  which  said  sum  plaintiff  alleges  was 
paid  by  him  to  the  defendant  under  protest,  the  plaintiff  deem- 
ing the  collection  of  the  same  by  the  said  defendant  illegal  and 
wrongful.  The  complaint,  in  substance,  further  alleges  that 
on  the  first  Monday  in  the  month  of  March,  1895,  the  plaintiff 
was  the  owner  of,  and  liable  for  taxation  upon,  1  500  head  of 
cattle,  of  the  value  of  $15  per  head,  but  that,  between  the 
said  first  Monday  of  March  and  the  second  Monday  of  July  of 
said  year,  plaintiff  returned  to  the  county  assessor  of  the 
county  of  Beaverhead,  among  other  real  and  personal  prop- 
crty,  a  statement  of  the  said  1,500  head  of  cattle  so  owned  by 
him  at  the  paid  time,  as  he  was  required  by  law  so  to  do;  that 
said  county  assessor  refused  to  take  plaintiff's  return  and 
statement  as  to  the  number  of  cattle  owned  by  him,  and  which 
was  subject  to  taxation,  but  did  list  and  assess  the  pla.ntiff  for 
3,000  head  of  cattle,  at  $15  per  head,  thereby  listing  and  as- 
8essing  the  said  plaintiff  for  1,500  head  of  cattle  more  than  he 
owned,  and  for  which  he  was  liable  to  be  taxed  at  said  time. 
The  plaintiff  then  alleges  that  thereafter  he  appeared  before 
the  board  of  county  commissioners,  sitting  as  a  board  of 
equalization,  and  protested  against  the  said  assessment  of  said 
1,500  head  of  cattle,  of  the  value  of  $15  per  head,  in  excess 
of  the  number  of  cattle  actually  owned  by  him,  and  subject  to 
taxation;  but  that  said  board  of  equalization  refused  to  allow 
the  said  protest,  or  to  strike  the  said  1,500  head  or  cattle  in 
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excess  of  the  number  owned  by  him  from  the  assessment  roll, 
but  allowed  the  assessment  as  made  by  the  assessor  to  stand, 
and  levied  a  tax  upon  the  same,  which  tax  was  levied  upon 
the  1,500  head  of  cattle  in  excess  of  the  number  of  cattle 
owned  by  plaintiff,  and  which  amounted  to  the  sum  of  $462.65, 
and  which  said  sum  was  subsequently  demanded  of  plaintiff  by 
the  defendant,  and  paid,  as  aforesaid,  under  protest.  The 
plaintiff  then  says  that,  at  the  time  he  paid  said  sum,  he  gave 
notice  to  the  defendant  that  he  would  bring  suit  to  recover  the 
sum  of  $462.65;  that  this  action  was  brought  under  section 
4024,  Political  Code  of  Montana,  for  the  purpose  of  collect- 
ing said  sum,  charged  with  being  illegally  demanded  of  and 
paid  by  plaintiff  to  the  defendant  under  protest. 

Defendant  demurred  to  the  complaint  on  the  grounds: 
First.  *^That  the  court  has  no  jurisdiction  of  the  subject  of 
the  action."  Second.  <<That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. ' '  Third.  <  ^That 
said  complaint  is  ambiguous  and  uncertain  in  this:  It  cannot 
be  understood  how  or  in  what  manner  plaintiff's  claim  of  pro- 
test was  made.  It  cannot  be  determined  what  particular  act 
or  acts  of  plaintiff  constituted  or  is  relied  on  for  a  protest." 

The  demurrer  was  overruled,  and  defendant,  electing  to 
stand  upoii  his  demurrer,  refused  to  further  plead  or  answer, 
whereupon  judgment  was  rendered  for  plaintiff,  in  accordance 
with  the  prayer  in  his  complaint.  ,  From  the  judgment,  this 
appeal  is  prosecuted. 

C.  B.  Nolan^  E.  «/.  Conger^  Smith  <&  Word^  and  W.  6. 
Ba/rbour^  for  Appellant. 

Pemberton,  C.  J. — Section  3782,  Political  Code,  is  as  fol- 
lows: ^'No  reduction  must  be  made  in  the  valuation  of  prop- 
erty unless  the  party  affected  thereby,  or  his  agent,  makes 
and  files  with  the  board  (board  of  equalization)  a  written  ap- 
plication therefor,  verified  by  his  oath,  showing  the  facts  upon 
which  it  is  claimed  such  reduction  should  be  made."  This 
section  requires,  as  a  condition  precedent  to  the  reduction  of 
the  valuation  of  property,  that  the  party  affected  thereby,  or 


400  Bakbett  i;.  Shaknon.  [Mar.  T.' 97 

claiming  a  reduction,  or  his  agent,  shall  file  a  written  applica- 
tion therefor  with  the  board  of  equalization,  verified  by  his 
oath,  showing  the  facts  upon  which  such  reduction  is  claimed. 
Before  the  plaintiff  could  be  entitled  to  relief  in  any  action, 
his  .complaint  should  show  a  compliance  with  this  essential 
condition  precedent.  In  any  action,  before  he  would  be  en- 
titled to  relief,  the  plaintiff  would  surely  be  required  to  prove 
that  he  had  made  this  application  in  writing,  under  oath,  as 
required  by  said  section  of  the  Code.  If  it  be  essential  to 
prove  it,  it  must  follow  as  a  natural  consequence  that  it  is 
necessary  for  plaintiff  to  allege  it  in  his  complaint  There  is 
no  such  allegation  in  the  complaint,  and  on  account  of  this 
omission  the  complaint  is  bad,  and  the  general  demurrer 
thereto  should  have  been  sustained. 

The  jurisdiction  of  the  court  is  attacked  by  the  demurrer. 
It  is  not  necessary  to  pass  upon  this  question.  But  the  ques- 
tion arises  as  to  whether  the  complaint  does  not  show  such  an 
illegal  assessment  as  brings  this  case  under  exception  No.  1  of 
section  4023,  instead  of  giving  plaintiff  a  right  of  action  under 
sections  4024  and  4025  of  the  Political  Code.  And,  if  so,  is 
the  case  not  governed  and  determinable  by  Hopkins  v.  City  of 
Butte,  16  Mont.  103,  40  Pac.  171  ? 

There  is  a  question  raised  as  to  the  constitutionality  of  the 
law  sought  to  be  invoked  by  plaintiff  in  this  case.  If  it  were 
necessary  to  treat  this  question,  we  would  hesitate  to  do  so  in 
the  imperfect  manner  in  which  it  is  presented.  The  appellant 
discusses  the  question  but  gingerly  in  his  brief.  The  respond- 
ent does  not  argue  it  at  all,  by  brief  or  otherwise.  We  da 
not  feel  called  upon  to  go  into  the  treatment  of  such  grave 
and  important  questions,  even  when  compelled  to  do  so,  with- 
out the  aid  of  thorough  argument  by  counsel. 

On  account  of  the  error  of  the  district  court  in  overruling 
the  demurrer  to  the  complaint,  the  judgment  is  reversed,  and 
the  cause  remanded,  with  instructions  to  sustain  the  demurrer. 

Reversed, 
Hunt  and  Buck,  JJ.,  concur. 
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METLEN,    RBfippoNDENT,    V.    SHANNON,    Countt   Tbeas- 
UBER,   Appellant. 

[Submitted  April  6,.  1897.   Decided  April  36, 1887.] 

Appeal  from  District  Courts  Beaverhead  County.  Frank 
Showers^  Jvdge. 

Action  by  D.  E.  Metlen  against  J.  Q.  Shannon,  treasurer 
of  Beaverhead  county,  to  recover  taxes  paid.  Judgment  for 
plaintiff  and  defendant  appeals.     Reversed. 

a  B.  Nolan,  E.  J.  Conger,  Smith  cfe  Word  and  W.  S. 
Barbour,  for  Appellant. 

Feb  Cubiam. — The  appeal  in  this  case  presents  substantially 
the  identical  questions  involved  in  Barrett  v.  Shannon,  ante, 
48  Pac.  746.  On  the  authority  of  that  case  the  judgment  in 
this  action  is  reversed  and  cause  remanded,  with  directions  to 
sustain  the  defendant's  demurrer  to  plaintiff's  complaint. 

Beveraed. 


VOUXIX-26 
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ino2       YELLOWSTONE    NATIONAL    BANK,    Respondent,    «. 

fS5    :i70 


GAGNON,  Appellant. 

Submitted  April  6, 1897.    Decided  AprU  96, 1887 .  ] 

Negotiable  Paper — Pledgee — Borui  Fide  Pwrchaser. 

Nbootiablb  Paper— PIed(jree.-7The  eDdoraee  of  negotiable  paper,  who  takes  the  same 
before  maturity  as  collateral  Mcurlty  for  a  pre-existing  debt  of  the  payee.  Is  to  the 
extent  of  his  claim  a  purchaser  in  good  faith  and  Is  not  affected  by  equities  between 
the  parties  of  which  he  had  no  notice. 

Same.— Where,  howeyer,  the  debt  Is  less  than  the  amount  named  In  the  collateral  note, 
the  pledgee  Is  protected  against  equities  belween  the  original  parties,  only  to  the  ex- 
tent of  the  debt  for  which  the  collateral  was  given. 

Appeal  from  District  Courts  YeUotostone  County.  George 
B.  MUhurny  Jvdge. 

Action  by  the  Yellowstone  National  Bank  of  Billings,  a  cor- 
poration, against  E.  H.  Gagnon.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  and  respondent  bank  sued  the  defendant  and 
appellant  to  recover  upon  three  promissory  notes  made  by  the 
defendant.  One  of  the  notes  was  dated  April  25,  1895,  for 
the  sum  of  |750.  Another  note  was  dated  October* 9,  1894, 
was  due  one  year  after  date,  and  made  to  the  order  of  J.  J. 
Nickey,  for  $2,392.75.  The  complaint  alleged  that  Nickey, 
the  payee  named  in  the  note,  before  maturity,  duly  indorsed, 
assigned,  and  delivered  the  said  note  to  the  plaintiff,  who  was 
at  the  time  of  the  commencement  of  this  suit  the  holder  and 
owner  thereof.  The  third  note  was  a  joint  and  several  one 
for  $500,  made  by  F.  H.  Nickey  and  the  defendant.  The 
plaintiff  demanded  judgment  against  the  defendant  for  the 
amount  of  the  three  promissory  notes. 

The  defendant  filed  a  special  and  general  demurrer,  which 
was  overruled.  The  defendant  then  answered,  admitting  the 
execution  of  the  note  for  $2,392.75,   and  admitting  its  de- 
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livery  to  Nickey,  as  alleged  in  the  complaiDt,  but  set  up  that 
the  plaintiff  was  not  the  owner  or  holder  thereof,  except  as  set 
forth  in  the  answer.  It  is  then  alleged:  <<That  the  said  J.  J. 
Nickey,  as  this  defendant  is  informed  and  believes,  at  the  time 
he  delivered  said  note  to  the  plaintiff,  was  indebted  to  the 
plaintiff  in  the  sum  of  twelve  hundred  dollars,  with  interest 
then  accrued  thereon,  which  indebtedness  was  evidenced  by  a 
promissory  note  of  the  said  Nickey,  which  the  plaintiff  held 
against  said  Nickey;  and  that  to  secure  the  payment  of  said 
promissory  note  of  91,200,  held  by  the  plaintiff  against  said 
Nickey,  the  said  Nickey  indorsed  and  delivered  to  and  pledged 
the  said  note  of  this  defendant  for  the  said  sum  of  $2, 392. 75 
to  said  plaintiff,  as  collateral  security,  and  not  otherwise;  and 
that  the  same  was  taken  by  the  plaintiff  as  collateral  security 
for  the  said  note  of  $1,200  of  the  said  Nickey,  and  for  no 
other  purpose  or  use;  and  that,  as  this  defendant  is  informed 
and  believes,  the  said  Nickey  was  not  indebted  to  the  plaintiff 
at  the  time  of  the  commencement  of  this  action  in  any  other 
or  greater  sum  than  the  said  $1,200,  with  the  accrued  interest 
thereon,  as  evidenced  by  the  said  promissory  note,  for  which 
the  said  note  of  this  defendant  to  said  Nickey  was  pledged  as 
collateral  security  as  aforesaid,  or  otherwise. 

Further  answering  the  complaint,  the  defendant  alleges  that, 
at  the  time  said  note  was  made  and  delivered  by  this  defend- 
ant to  said  Nickey,  the  defendant  and  said  Nickey  were  co- 
partners in  certain  mining  and  other  interests;  and  that  said 
co-partnership  still  exists;  and  that  no  settlement  thereof  has 
been  made  between  the  defendant  and  said  Nickey;  and  that 
the  defendant  has  a  good  and  valid  defense  against  said  note 
of  $2,392.75  to  the  extent  of  about  $1,200;  and  that,  there- 
fore, this  plaintiff  is  not  entitled  to  recover  from  this  defend- 
ant, on  said  alleged  second  cause  of  action,  only  the  amount  of 
said  $1,200  note  of  said  Nickey,  with  the  interest  accrued 
thereon. ' ' 

No  replication  was  filed.  The  plaintiff  bank  moved  for 
judgment  on  the  pleadings  for  the  amount  claimed  in  the  com- 
plaint, on  the  ground  that  the  answer  did  not  state  a  defense 
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to  any  cause  of  action  in  the  complaint.  This  motion  was 
granted  by  the  coart.  and  judgment  entered  in  favor  of  plaint- 
iff, and  against  the  defendant,  for  $4,493.25,  together  with 
costs.     The  appeal  of  the  defendant  is  from  the  judgment. 

O.  F,  Goddard^  for  Appellant. 
Gib  8.  Lane,  for  Respondent. 

Hunt,  J. — In  considering  the  question  presented  by  this  ap- 
peal, it  must  be  remembered  throughout  that  the  single  note 
over  which  this  controversy  arises — that  is,  the  note  for 
$2,392.75 — was  indorsed  to  the  plaintiff  by  Nickey  simply  as 
collateral  security  for  a  debt  of  $1,200,  due  the  bank  by 
Nickey.  It  is  upon  this  note  that  the  plaintiff  maintains  a 
right  to  recover  for  the  face  thereof  unconditionally  and  in  all 
events,  without  reference  to  the  debt  of  Nickey  intended  to  be 
secured  thereby. 

Much  space  in  the  brief  and  argument  of  the  respondentia 
counsel  is  devoted  to  supporting  the  proposition  that  an  in- 
dorsee of  a  negotiable  promissory  note,  taking  the  note  in 
good  faith,  as  collateral  security .  for  an  antecedent  debt,  and 
with  no  other  consideration,  is  entitled  to  be  regarded  as  a 
holder  of  such  paper  for  value,  and  consequently  unaffected  by 
an  equitable  and  valid  defense  of  the  maker  against  the 
payee. 

But  we  do  not  understand  that  the  appellant  disputes  that 
general  proposition  of  law.  Ever  since  the  decision  of  the  su- 
preme court  of  the  United  States  in  the  case  of  Mailroad  Go. 
V.  National  Bank,  102  U.  S.  14,  reaffirming  the  doctrine 
established  by  that  court  in  Swift  v.  Tyson^  16  Pet.  1,  and 
reviewing  the  English  and  American  authorities  at  length,  it 
may  be  affirmed  as  a  result  of  the  best  cases  that  the  transfer 
of  negotiable  paper  before  maturity  as  collateral  for  a  pre- 
existing debt  merely,  without  other  circumstances,  <<if  the  pa- 
per be  so  indorsed  that  the  holder  becomes  a  party  to  the  in- 
strument, although  the  transfer  is  without  express  agreement 
by  the  creditor  for  indulgence, ''  is  within   the  usual  course 
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of  commercial  business,  as  much  as  would  be  its  transfer  in 
payment  of  such  debt.  '<In  either  case,"  said  Justice  Harlan, 
*'the  honajide  holder  is  unaflfected  by  equities  or  defenses  be- 
tween prior  parties,  of  which  he  had  no  notice." 

Applying  the  principle  just  stated  to  the  pleadings  in  the 
case  before  us,  we  find  that  the  indorsement  of  the  note  by 
Nickey  to  the  bank,  as  a  collateral  security  for  his  own  pre- 
existing debt,  was  upon  a  sufSciently  valuable  consideration 
for  the  transfer  to  bring  the  case  within  the  rule  which  pro- 
tects the  holder  of  negotiable  paper,  and  entitles  the  bank  to 
the  full  benefit  of  the  security.  And  we  now  are  brought  to 
the  real  question  raised  by  the  appellant,  but  which  has  to 
some  extent  been  lost  sight  of  by  the  respondent. 

The  facts  pleaded  show  that  Nickey  only  owed  the  bank 
$1, 200  and  interest  at  the  time  he  transferred  the  Gagnon 
note  for  $2,392.75,  to  it  as  collateral  security,  and  that  the 
defendant,  who  was  the  original  maker  of  the  note,  has  an 
equitable  claim  against  Nickey,  growing  out  of  some  partner- 
ship relations  that  existed  between  them. 

The  question,  therefore,  is  not  whether  the  bank  is  a  hona 
fide  holder  at  all,  but  to  what  extent  is  it  to  be  regarded  as  a 
hona  fide  holder  for  value,  and  how  much  may  it  recover  upon 
such  note  delivered  to  it  as  collateral  security  only  ? 

The  degree  of  protection  to  which  the  bank  is  justly  en- 
titled is,  in  our  opinion,  controlled  by  the  amount  of  the  pre- 
existing debt  of  the  payee  of  the  note  to  the  bank,  or  the  ex- 
tent of  the  obligation  to  secure  which  the  note  was  passed  as 
collateral. 

Daniel  on  Negotiable  Instruments  (section  832a)  expresses 
the  rule  in  this  language: 

"When  it  appears  that  the  bill  or  note  was  acquired  by  the 
holder  as  collateral  security  for  a  debt,  and  he  is  deemed  en- 
titled to  recover  upon  it,  he  is  still  limited  to  the  amount  of 
the  debt  which  it  secures,  if  there  be  a  valid  defense  against 
his  transferror  being  regarded  as,  at  all  events,  a  hona  fide 
holder,  and  entitled  to  stand  upon  a  better  footing  only  pro 
ianto.     Thus,  such  a  holder  could  recover  against  an  accom- 
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modation  party  no  more  than  the  consideration  actually  ad- 
vanced; but,  in  the  absence  of  proof,  he  will  be  deemed  to 
have  advanced  the  full  amount  of  the  paper.'' 

The  pledgee  of  the  note  is  fully  protected  against  loss  by  its 
right  to  recover  the  full  amount  of  the  debt  due  to  it  by  the 
payee.  Its  rights  are  preserved,  which  is  all  it  may  reason- 
ably ask. 

This  general  principle  was  recognized  over  50  years  ago  in 
the  (»se  of  WiUiams  v.  Smithy  2  Hill  301,  where  the  court 
after  declaring  that  a  person  to  whom  a  promissory  note  was 
transferred  before  due  as  collateral  security  for  indorsements 
to  be  made  to  him,  which  were  afterwards  made,  and  who 
took  the  note  without  notice  of  a  defense  existing  against  it  in 
the  hands  of  the  person  from  whom  he  received  it,  was  en- 
titled to  be  treated  as  a  botfa  fide  holder,  decided,  however, 
that,  inasmuch  as  the  person  who  took  the  note  received  it  as 
collateral  security,  he  could  recover  no  more  than  the  amount 
remaining  due  on  the  principal  demand. 

This  doctrine  was  followed  in  the  early  case  of  VcUette  v. 
Mason,  1  Smith  (Ind.)  89.  That  was  an  action  in  assumpsit  by 
an  assignee  against  the  makers  of  a  promissory  note.  The  de- 
fendants pleaded  that  the  note  was  assigned  to  the  plaintiff 
only  as  Collateral  security  for  certain  money  lent  and  advanced 
to  the  payee.  It  was  decided,  as  in  the  case  of  Williams  v. 
Smith,  cited  above,  that  the  holder  of  commercial  paper  as- 
signed as  collateral  security  is  entitled  to  be  regarded  as  a 
holder  for  a  valuable  consideration,  and  is  not  bound  by  equi- 
ties existing  between  the  payee  and  the  makers  which  would 
interfere  with  the  collection  of  his  debt,  but  that  in  a  suit  on 
such  paper  the  holder  is  not  entitled  to  recover  more  than  the 
debt  actually  due  to  him,  if  any  part  of  it  has  been  previously 
paid,  or  if  there  is  no  good  consideration  as  between  the  orig- 
inal parties. 

Chief  Justice  Shaw,  in  Stoddard  v.  Kimhaily  6  Cush.  469, 
briefly  discussed  the  question  of  what  amount  the  holder  of  a 
promissory  note,  as  indorsee,  had  a  right  to  recover  of  the 
maker  where  the  note  was  negotiated  to  the  plaintiff  as  col- 
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lateral  security  for  a  debt  due  to  him.  He  was  of  the  opinion 
that,  the  plaintiff  having  taken  the  note  to  secure  a  pre-exist- 
ing debt  of  a  less  amount,  was  holder  for  value  in  his  own 
right  only  to  the  amount  of  the  debt  due  him. 

In  Youngs  v.  Lee^  18  Barb.  187,  it  was  also  decided  that 
the  bona  fide  purchaser  and  holder  of  a  note  was  entitled  to 
recover  the  amount  paid  for  it,  <<with  interest,  and  no  more.'" 

Colebrooke  on  Collateral  Securities  (section  92)  cites  several 
of  the  cases  just  referred  to,  and  deduces  the  following  text 
from  them  : 

< 'Where  negotiable  promissory  notes,  pledged  as  collateral 
security,  are  accommodation  paper,  without  consideration,  or 
subject  to  an  equitable  set-off,  or,  in  cases  of  misappropriation, 
as  between  the  makers  and  payees  and  indorsers  thereof,  and  the 
collateral  securities  are  of  greater  amount  than  the  loan  repre- 
sented by  the  principal  evidence  of  indebtedness,  the  recovery 
of  the  pledgee  against  the  makers  upon  an  action  thereon  is 
limited  to  the  amount  of  his  advances.  The  pledgee  in  such 
cases  of  fraud  is  a  holder  for  value  of  the  collateral  note,  as 
against  the  makers  of  such  paper,  to  the  extent  only  of  his  in- 
terest at  the  time  he  acquires  the  title  or  has  notice  of  the  de- 
fenses to  it.'' 

This  doctrine  is  also  followed  in  Bcmk  v.  Barnetty  27  La. 
Ann.  177. 

In  Fisher  v.  Fisher^  98  Mass.  303,  the  court  affirmed  the 
case  of  Stodda/rd  v.  Kimball^  heretofore  cited,  and  held  that 
where  the  evidence  established  the  fact  that  the  plaintiffs  re- 
ceived the  note  from  the  holder  before  its  maturity,  without 
any  knowledge  of  the  circumstances  under  which  the  defend- 
ants had  delivered  it  to  the  payee,  or  the  purpose  for  which 
the  latter  delivered  it  to  the  holder,  and  where  it  was  shown 
that  it  was  held  by  the  plaintiffs  as  collateral  security  for  a 
valid  debt  due  from  the  holder  to  them,  plaintiffs,  as  bona 
fide  holders  for  value  and  without  notice,  could  recover  <<to 
the  extent  of  their  debt  for  which  the  note  was  pledged  as  col- 
lateral security." 

In  Hfuffy.   Wagner^  63  Barb.  215,  the  court  sustained  the 
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principle  that  <<a  bona  fide  holder  of  commercial  paper,  to 
which,  as  between  the  maker  and  payee,  there  is  a  good  de- 
fense, is  entitled  to  be  protected  only  to  the  extent  of  the 
value  which  he  has  paid."     The  court  there  further  said  : 

''The  protection  of  the  holder  for  value  in  such  cases,  as  in 
other  cases  where  the  law  protects  bona  fide  purchasers 
against  latent  claims,  is  founded  upon  the  idea  of  protecting 
such  bona  fide  purchasers  for  value  against  any  possible  loss. 
And  this  is  the  precise  reason  why  a  bona  fide  holder  of  such 
paper,  which  has  been  transferred  to  him  to  secure  an  ante- 
cedent debt,  cannot  recover  against  the  party  who  has  been  de- 
frauded, namely,  that  he  has  lost  nothing  by  his  reliance  upon 
the  face  of  the  paper." 

The  supreme  court  of  New  Jersey,  in  Duncan  v.  Oilberty 
29  N.  J.  Law  521,  followed  a  like  doctrine,  and  said  :  ''It 
is  certainly  true  that  the  holders  of  accommodation  paper  as- 
signed as  collateral  security,  can  recover  against  the  accom- 
modation maker  and  indorser  no  more  than  the  consideration 
actually  advanced." 

In  a  very  able  review  of  the  decisions  upon  the  question  of 
whether  a  person  situated  as  was  the  plaintiff  in  the  case  at 
bar  is  entitled  to  the  position  of  a  holder  of  negotiable  paper 
for  value,  and  therefore  not  affected  by  the  defense  of  want  of 
consideration  to  the  maker,  the  court  of  appeals  of  Maryland, 
through  Chief  Justice  Alvey,  also  decided  that  all  the  plaintiff 
in  such  a  case  can  recover  is  the  amount  due  on  the  debt  for 
which  the  note  has  been  taken  as  collateral  security.  "In 
such  case,"  said  the  chief  justice,  "while  the  plaintiff  is  en- 
titled to  be  treated  as  a  holder  for  value,  it  is  only  so  to  the 
extent  necessary  to  protect  the  debts  intended  to  be  secured." 
{Maitland  v.  Bank^  40  Md.  540.) 

Tiedeman  on  Commercial  Paper  (section  304)  states  that, 
where  the  pledge  of  a  negotiable  note  is  made  for  the  purpose 
of  securing  the  payment  of  a  debt,  the  better  rule  is  that  the 
pledgee  can  recover  the  whole  of  the  face  value  of  the  note, 
and  hold  the  balance  over  and  above  the  amount  of  his  own 
claim  as  a  trustee  for  the  pledgor.     It  would  seem,  therefore. 
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as  if  he  took  a  different  view  of  the  law  from  that  taken  by 
Daniel,  although  he  expressly  states  in  a  subsequent  part  of 
his  text  that  the  pledgee  in  such  a  case  is  a  bona  fide  holder 
only  in  respect  to  the  amount  of  his  claim  against  the  pledgor; 
and,  if  there  be  a  good  defense  to  an  action  on  the  collateral 
by  the  pledgor,  the  recovery  of  the  pledgee  is  limited  to  the 
amount  of  his  claim  against  the  pledgor.  But  we  think  that, 
if  the  pledgee  is  to  be  regarded  in  such  a  case  (as  he  undoubt- 
edly should  be)  as  a  hona  fide  holder  only  to  the  amount  of 
his  claim  against  the  pledgor,  and  if  he  be  limited  in  his  re- 
covery to  the  amount  of  his  claim,  it  is  most  reasonable  that 
the  controversy  over  the  balance  be  litigated  by  those  directly 
interested,  and  that  ordinarily  the  pledgee  is  not  to  be  held  as 
a  trustee  for  the  pledgor. 

We  are  aware  that  there  is  a  contradiction  of  opinion  as  to 
the  attitude  of  the  pledgee  who  seeks  to  recover  the  full 
amount  of  the  collateral  where  such  amount  is  in  excess  of  the 
debt  secured  to  him;  but  we  are  content  to  adopt  the  rule 
sustained  by  the  decisions  already  cited,  which  limit  his  recov- 
ery to  the  amount  due  to  him.  In  addition  to  the  cases  above 
cited,  we  may  include  Steere  v.  Benson^  2  111.  App.  660,  and 
Bank  v.  Hemi/ngray^  34  Ohio  St.  381. 

A  recent  case  upon  this  subject  is  that  of  Farmers^  Starts 
Bank  V.  Blevins^  46  Kan.  636,  26  Pac.  1044.  There  the 
court  stated  the  question  substantially  as  follows: 

In  an  action  against  the  maker  of  the  notes  which  had  been 
transferred  before  maturity  to  an  innocent  and  hona  fide  \io\(i%v 
as  collateral  security  for  an  indebtedness  existing  between  the 
payee  of  such  notes  and  the  indorsee,  is  the  indorsee  entitled 
to  recover  against  the  maker  to  the  full  amount  of  such  col- 
lateral notes,  where  such  amount  exceeds  the  indebtedness 
which  they  were  transferred  to  secure,  without  regard  to  any 
defenses  that  may  exist  between  the  original  parties  to  such 
notes,  or  is  in  such  case  the  right  of  the  plaintiff  to  recover 
limited  to  the  amount  of  the  principal  debt  ?  In  that  case,  as 
in  the  one  before  us,  equitable  defenses  were  made  by  the 
pleadings;  and  it  appeared  that  there   was  a  controversy  be- 
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tween  the  maker  and  the  payee  of  the  notes,  by  which  it  ap- 
peared that  the  paper  was  subject  to  equitable  set-offs  between 
the  maker  and  payee.  The  court  answered  the*  question  by 
holding  <<that  the  doctrine  that  the  pledgee  cannot  recover 
more  than  the  amount  of  the  debt  of  the  pledgor  is  in  accord 
with  natural  justice,'^  and  that,  while  it  hesitated  to  state  that 
as  a  rule,  yet  it  did  not  think  that  any  other  rule  ought  to  be 
applied  without  great  caution.  We  are  impressed  with  the 
reasoning  in  the  Kansas  case,  and  believe  it  correct  in  princi- 
ple, as  well  as  more  practical,  and  well  founded  by  the  several 
decisions  relied  upon  in  the  opinion  of  that  court  and  the 
additional  authorities  above  referred  to  by  us. 

There  is  another  point  made  by  the  supreme  court  of  Kansas 
in  their  decision  which  is  applicable  in  this  case  as  well.  We 
think  that  the  payee  of  the  note,  Nickey,  ought  to  have  been 
made  a  party  to  this  litigation.  Although  the  bank,  under  the 
views  that  we  have  taken  of  the  law  applicable  to  its  rights, 
really  has  no  interest  in  the  controversy  between  Nickey  and 
Gagnon,  yet  it  would  be  eminently  proper  that  the  whole  con- 
troversy be  settled  in  this  one  action,  and  that  the  rights  of  all 
parties  be  determined.  As  was  asid  by  the  supreme  court  of 
Kansas  in  the  case  above  cited:  '  <At  the  commencement  of  this 
action  to  recover  on  the  notes  as  pledgee,  the  bank  ought  to  have 
made  Brady  a  party.  He  was  the  payee  of  the  notes  sued 
upon.  He  had  transferred  them  by  indorsement  to  the  bank, 
who  claims  to  be  an  innocent  holder  for  value.  Even  after 
Blevins  filed  his  answer,  setting  up  his  various  defenses  as 
against  Brady,  and  the  knowledge  of  the  bank  of  these  equit- 
able defenses,  the  bank,  for  protection  against  Brady,  ought 
to  have  made  Brady  a  party,  as  it  now  insists  upon  a  recovery 
for  the  full  amount  of  the  notes;  and  yet  it  is  shown  that 
Brady's  pre-existing  indebtedness  to  the  bank  is  less  than  the 
face  of  the  notes  and  interest.  As  Brady  was  not  a  party 
then,  and  is  not  now,  he  will  not  be  bound  by  the  decision  of 
this  court  on  the  question  presented. '' 

We  think  the  case  at  bar  is  one  where  the  court  might 
properly  order  the  payee  of  the  note  to  be  made  a  party,  and 
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that  in  the  further  conduct  of  the  case  this  ought  to  be  done, 
provided  the  pleadings  remain  as  they  are. 

It  follows,  therefore,  that  the  motion  for  judgment  on  the 
pleadings  was  improperly  granted.  The  judgment  is  therefore 
reversed,  and  the  cause  is  remanded  to  the  district  court,  with 
direction  to  overrule  said  motion,  and  to  proceed  according  to 
the  views  expressed  herein. 

lieversed  and  Rem/inded. 

Pemberton,  C.  J. ,  and  Buck,  J. ,  concur. 
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New    Tried — Conjlict    in   Evidence — Burden  of  Proof- — "    . 

Pleading — Evidence — Gross- Examination — Ree  Gestae.  "^   ^ 

Nrw  Trial— Convict.— Wbere  the  evidence  Is  coDfllctlog,  an  order  denying  a  new  trial 
will  not  be  reyened  on  the  ground  that  the  erldenoe  does  not  Justify  the  verdict. 

Endobsbb  of  Chsck— Good  FaUhr-Buir^en  of  Proof.— In  action  against  the  maker  of  a 
cheek  brought  by  radorsee,  the  burden  Is  upon  the  plaintllt  to  prove  good  faith, 
according  to  the  rule  laid  down  in  Botfiter  v.  Loeber,  18  Mont.  S72. 

Saub- Pleading. —It  Is  not  necessary  to  allege  In  the  complaint  that  the  check  was 
bought  In  good  fattb  by  the  endoraee. 

Samb.— Where  the  answer  alleges  that  the  check  was  fraudulently  procured  by  the  en- 
dorsee, the  issue  Is  formed  by  sufficient  denials  In  the  replication. 

Samb- JiMdence— Cro8s-J2Eafii<fiation.— In  an  action  by  the  endorsee  of  a  cheek  against 
the  maker  and  the  payee,  the  answer  alleged  that  the  check  was  obtained  without 
eonskleradon  and  by  false  and  fraudulent  practices,  and  transferred  to  plaintiff 
without  consideration  and  for  the  purpose  of  defeating  the  defendant's  defense;  on 
direct  examination  plaintiff  testified  that  he  had  had  some  business  transaction  with 
**L,"  the  payee  of  the  note;  on  cross-examination  the  witness  was  asked  if  he  had  not 
gambled  In  his  own  saloon  and  won  several  hundred  dollars  from  the  payee.  Held, 
error  to  sustain  an  objection  to  the  question  on  the  ground  that  It  was  immaterial. 

SAMB—Bes  Gtiaae—CowiHraey—la  such  an  action,  the  declaration  of  the  payee  of  the 
note,  made  a  few  hoars  after  his  transfer  of  the  same,  and  stating  that  he  had  ob- 
tained It  by  gambling,  and  that  he  endorsed  It  so  that  the  money  could  be  obtained 
on  it  for  him,  is  admissible  in  evidence,  although  not  made  In  the  presence  of  his  en- 
dorsee, as  It  Is  part  of  the  res  gestae  and  tends  to  show  a  conspiracy. 

Sams— liwfnietloiit.— In  such  an  action,  an  Instruction  to  the  effect  that  it  ia  admitted 
that  the  check  was  **duly  endorsed"  by  the  payee,  is  misleading,  as  the  Jury  might 
Infer  thai  the  check  was  endorsed  In  a  lawful  manner. 

Samb.— In  such  an  action,  where  there  is  evidence  tending  to  show  that  plalntUI  had 
reason  to  suspect  that  the  check  was  Improperly  obtained,  an  Instruction  which  con- 
flMft  the  Jury  ta  tlie  question  of  pbUntlfl's  actual  knowledge  of  fraud,  la  Improper. 
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Appeal  Jrom  District  Courts  Silver  Bow  County.  J.  J. 
JfcIJattarij  Judge. 

Action  by  Phil  J.  Harrington  against  the  Butte  &  Boston 
Mining  Company,  John  A.  Leggat,  and  others.  There  was 
judgment  on  a  verdict  for  plaintiff.  A  motion  for  a  new  trial 
was  denied,  and  defendants  appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  general  nature  of  this  controversy  is  stated  in  the  first 
instruction  of  the  trial  court,  which  reads  as  follows:  *«The 
plaintiff  in  this  cause  sues  the  defendaqts  upon  a  check  given 
by  the  defendant  Butte  &  Boston  Mining  Company,  payable 
to  John  A.  Leggat,  and  by  said  Leggat  endorsed  to  the  de- 
fendant Wearth,  and  by  said  Wearth  endorsed  to  the  plaintiff, 
Harrington.  It  is  alleged  by  the  plaintiff  that  he  purchased 
the  said  check  from  the  defendant  Wearth,  paying  the  face 
value  thereof,  and  that  upon  presentation  to  the  First  National 
Bank  of  Butte,  upon  which  the  check  was  drawn,  the  payment 
thereof  was  refused. 

''The  defendants  Butte  &  Boston  Mining  Company  and  John 
A.  Leggat  answer  that  the  said  Wearth  obtained  the  same 
without  consideration,  and  by  false  and  fraudulent  and  deceit- 
ful practices,  and  that  the  same  was  transferred  to  the  plaintiff, 
Harrington,  without  consideration,  and  for  the  purpose  of 
defeating  said  defendants  Butte  &  Boston  Mining  Company 
and  Leggat  in  any  defense  that  they  might  set  up  against  the 
enforcement  of  the  check." 

The  facts,  from  respondent's  standpoint,  were  substantially 
as  follows:  On  the  night  of  the  15th  and  16th  of  February, 
1895,  in  the  Lynch  saloon,  in  Butte,  Leggat,  while  under  the 
influence  of  liquor, — to  what  extent,  the  evidence  is  conflict- 
ing,— engaged  in  a  game  of  cards  with  Wearth,  a  comparative 
stranger,  whom  he  encountered  there.  The  game  was  played 
in  the  presence  of  a  constant  companion  of  Wearth, — one 
Donavan.  The  result  of  it  was  that  Leggat  lost  about  all  the 
cash  he  had  with  him,   and  in  addition  thereto  a  check  for 
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$2,500.  At  about  9  o'clock  in  the  morning  of  the  16th  of 
February,  Wearth  took  this  check  to  another  drinking  saloon 
near  by,  and  caused  its  proprietor,  Harrington,  to  be  aroused 
from  bed  for  the  purpose  of  getting  it  cashed.  Wearth  was 
a  fireman  or  boiler  engineer,  accustomed  to  earn,  when  he 
worked,  about  $4  a  day,  but  for  several  months  had  been  out 
of  work.  These  facts  were  known  to  Harrington.  Wearth 
had  been  a  frequenter  of  the  latter's  saloon,  and  had  run  up  a 
bill  there  (extending  over  a  period  of  several  months)  of  $80 
for  <  ^whisky,  cigars,  playing  cards,  and  having  drinks,  and 
one  thing  and  another."  Harrington  knew  Leggat,  was 
familiar  With  his  signature,  and  admits  that,  as  written  on  the 
check,  it  was  different  from  his  usual  signature.  Harrington 
says  that  when  Wearth  presented  the  check  to  him,  and  re- 
quested him  to  deduct  the  amount  he  owed  and  give  him  the 
remainder  in  cash,  he  cashed  the  chec^k,  without  any  question 
as  to  how  it  came  into  Wearth' s  possession.  He  only  asked, 
*'Did  you  see  Mr.  Leggat  sign  this  ?"  to  which  the  reply  was, 
**Yes."  Wearth.  according  to  Harrington,  was  paid  $1,760 
before  the  banks  of  the  city  opened,  as  was  their  custom,  at 
10  o'clock  a.  m.,  and  the  remainder,  less  the  bill  of  $80,  jubt 
after  the  banks  opened,  from  money  obtained  from  a  bank  by 
Harrington's  barkeeper,  who  had  been  sent  to  cash  other 
checks  in  Harrington's  possession,  but  not  the  one  in  contro- 
versy. Harrington  states  that,-  shortly  after  paying  Wearth 
in  full,  he  learned  from  Donavan  that  payment  of  the  check 
had  been  stopped  at  the  banks  of  the  city.  He  says  that  he 
thereupon  went  to  a  bimk  to  obtain  payment  of  this  check  in 
controversy,  which  was  refused,  or  (he  does  not  remember 
exactly  the  order  of  events)  he  proceeded  to  the  Lynch  saloon, 
where  he  found  Leggat  and  Wearth.  He  testifies:  <<I  went 
after  Lynch  (the  proprietor,  who  was  present  also),  and  asked 
him  if  he  could  get  them  together.  I  said,  <You  might  get 
this  thing  settled  for  a  few  hundred  dollars,  and  I  can't  afford 
to  be  out  of  the  money.'  " 

The  testimony  was  conflicting  in  a  great  many  particulars. 
Lynch  testified  in  behalf  of  defendants  that  Harrington  came 
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into   his   saloon    with  Wearth   before   10  o'clock,  and  only 
claimed  to  him  then  that  he  had  paid  $1,750  on  the  check. 
Instruction  No.  9  given  by  the  court  is  as  follows: 
^<You   are   further  instructed  that  it  is  admitted  by  the 
pleadings  in  this  action  that  the  defendant  Leggat  duly  en- 
dorsed the  said  check  in   blank  to  the  defendant  John  A. 
Wearth  on  or  about  the  16th  day  of  February,  1895." 
Instruction  No.  11  given  by  the  court  reads  as  follows: 
*'You  are  further  instructed  that  if  you  find  from  the  evi- 
dence in  this  case  that  on  or  about  the  16th  day  of  February, 
1895,  the  defendant  John  A.  Leggat  endorsed  the  check  sued 
upon  in  this  action  in  blank  to  the  defendant  John  Wearth, 
and  that  thereafter  the  said  John  Wearth  endorsed  and  trans- 
ferred the  said  check  to  the  plaintiff  in  this  action  for  value, 
and  that,  at  the  time  that  plaintiff  procured  the  endorsement 
of  the  same  for  value  by  the  said  Wearth,  he  had  no  notice  of 
the  manner  in  which  the  said  Wearth  procured  the  said  check, 
or  any  notice  of  any  defense  thereto  on  the  part  of  the  de- 
fendant Leggat,  or  of  any  other  defendant  in  this  action;   and 
if  you  further  find  from  the  evidence  that  the  plaintiff  is  the 
owner  and  holder  of  the  said  check,  for  value,  without  notice 
of  the  said  defenses,   or  any  of  them,  and  that  the  same  has 
not  been  paid;  and  if  you  further  find  from  the  evidence  that 
the  plaintiff  presented  the  said  check  for  payment,  and  that 
payment  of  the  same  was  refused, — you  should  find  a  verdict 
in  plaintiff's  favor,  and  against  all  the  defendants  herein,  for 
the   sum    which  he  paid  therefor  or  thereon,  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the  16th 
day  of  February,  1895." 

Instruction  No.  12  given  by  the  court  is  as  follows: 
<<You  are  instructed  that  if  you  find  from  the  evidence  in 
this  case  that  the  defendant  Wearth  procured  the  check  sued 
upon  from  the  defendant  Leggat  as  a  wager  or  bet  upon  a 
game,  or  any  gambling  proposition,  and  that  thereafter  the 
said  defendant  W^earth  sold  and  transferred  the  said  check 
to  this  plaintiff  for  value;  and  if  you  further  find  from  the 
evidence  that,  at  the  time  plaintiff  purchased  the  said  check 
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from  the  defendant  Wearth,  it  was  endorsed  by  the  defendant 
Leggat  and  also  by  the  defendant  Wearth,  and  that  plaintiff, 
haying  no  knowledge  of  the  manner  in  which  the  said  Wearth 
procured  the  same  from  the  said  Leggat,  purchased  the  same 
from  the  said  Wearth  in  the  ordinary  course  of  business,  and 
in  good  faith,  and  for  a  valuable  consideration, — you  should 
find  a  verdict  in  plaintiff's  favor,  and  against  all  the  defendants 
herem,  for  the  amount  of  the  face  value  of  the  said  check, 
with  interest  thereon  from  February  16,  1895,  if  you  find 
that  he  paid  face  value  therefor,  and,  if  not,  then  for  such 
amount  as  you  may  find  he  paid  for  it,  if  you  find  he  paid 
value  therefor. ' ' 

The  trial  resulted  in  a  verdict  for  the  plaintiff,  and  this  ap- 
peal is  from  an  order  denying  a  motion  for  a  new  trial,  and 
from  the  judgment. 

Forbia  cfe  JFb7'bis,  for  Appellants. 

John  W.  CotteTj  for  Respondent. 

Buck,  J. — It  appears  from  the  record  that  there  were  many 
suspicious  contradictions  and  evasions  in  the  evidence  given  by 
Harrington,  the  plaintiff,  and  Wearth  and  Donavan,  who  were 
his  main  witnesses.  These  it  is  needless  to  enumerate.  But, 
regarding  Harrington's  explanation  of  his  participation  in  this 
transaction  in  the  most  favorable  light  to  himself,  we  should 
not  hesitate  to  set  aside  the  verdict  on  the  evidence,  were  it 
not  for  the  rule  that,  where  there  is  a  conflict  in  the  evidence 
on  the  trial,  an  appellate  court  should  not  trench  upon  the 
province  of  the  lower  court  and  its  jury. 

By  a  mere  question,  no  doubt,  Harrington  could  have  ascer- 
tained how  Wearth  obtained  possession  of  the  check,  and  the 
total  lack  of  consideration  therefor,  as  between  himself  and 
Leggat.  As  a  man  of  ordinary  business  prudence,  should  he 
not  have  endeavored  to  obtain  this  knowledge  before  paying 
out  such  a  large  amount  of  money  to  a  man  whose  financial 
standing  was  of  so  dubious  a  character  as  Wearth's  ?  Could 
he  not  have  waited  until  the  banks  opened  before  paying 
Wearth  the  $1,750  he  claims  to  have  paid  before  10  o'clock 
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that  morning  ?  His  failure  to  ask  any  questions,  the  unusual 
signature  of  Leggat,  Wearth's  financial  condition,  Wearth^s 
haste  to  have  the  check  cashed,  and  the  fact  that,  in  order  to 
save  a  bill  of  $80,  he  was  willing  to  risk  the  loss  of  $2,420, 
all  indicate  a  most  unusual  line  of  conduct,  so  far  as  he  is  con- 
cerned, and  are  hardly  compatible  either  with  ordinary  business 
prudence  or  even  common  honesty.  But  our  decision  must 
depend  on  other  considerations  than  the  sufficiency  of  the  evi- 
dence to  justify  the  verdict. 

It  is  assigned  as  error  that  the  pleadings  do  not  support  the 
judgment.  Appellants'  counsel  urge  that  upon  the  authority 
of  Thamiing  v.  D'ufey,  14  Mont.  567,  37  Pac.  363,  the  burden 
of  proof  was  upon  plaintiff,  under  the  existing  conditions  of 
the  case,  to  establish  his  good  faith  in  the  purchase  of  the 
check,  and  that  he  should  have  pleaded  his  good  faith'  in  the 
complaint  or  replication. 

The  lower  court  properly  instructed  the  jury  as  to  the 
burden  of  proof,  in  accordance  with  the  rule  laid  down  in 
Thamiing  v.  Dvffey^  supra.  Modified  in  Ro%9iter  v.  Loeber^ 
18  Mont,  372. 

It  is  true  that  the  complaint  does  not  aver  good  faith  on  the 
part  of  the  plaintiff,  but  until  the  plea  of  fraud  was  filed,  such 
an  allegation  in  the  complaint  would  have  been  unnecessary. 

Even,  however,  if  it  was  necessary  for  the  plaintiff  to  plead 
good  faith,  the  averments  of  the  replication  sufficiently  meet 
any  such  requirement.  It  denies  any  fraud  or  collusion,  and 
alleges  that  the  plaintiff  purchased  the  check  for  its  face  value 
in  the  due  course  of  business,  and  without  any  knowledge  or 
information  at  the  time  of  any  defense  to  it. 

During  the  cross-examination  of  Harrington  he  testified  : 
<'I  had  had  transactions  with  Mr.  Leggat  before.  I  had 
cashed  his  checks  frequently,  and  I  believe  he  paid  me  a  bill 
of  $6  at  one  time.  I  have  not  had  any  other  transactions  with 
him,  that  I  remember,  though  there  might  have  been  others.  ^^ 
This  question  was  then  asked  him  :  -^^Had  you  not  in  your 
own  saloon  gambled  with  Leggat,  and  won  several  hundred 
dollars  from  him?" 
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The  question  was  objected  to  as  not  cross-examination,  and 
immaterial.  The  objection  was  sustained,  and  an  exception 
noted. 

It  is  true,  as  a  general  rule,  that  a  defendant  should  not  be 
permitted  to  make  out  his  case  on  cross-examination,  and  that 
he  should  be  confined  therein  to  matters  brought  out  on  the 
direct  examination.  If  a  defiendant  could  make  out  his  case 
on  cross-examination,  he  might  employ  leading  questions  for 
the  purpose.  It  often  happens,  however,  that  no  boundary 
line  can  readily  be  drawn  between  a  question  put  directly  on 
the  theory  of  making  out  a  positive  defense,  regardless  of 
what  has  been  testified  to  on  the  direct  examination,  and  a 
question  asked  with  a  view  only  to  have  explained,  negatived 
or  modified  what  has  been  stated  by  a  witness  on  his  direct 
examination.  Hence  no  little  discretionary  power  is  vested  in 
the  trial  court  in  its  control  of  the  scope  of  cross-examination. 
The  orderly  conduct  of  the  trial  demands  this.  (See  JVeil  v. 
7/iorn,  88  N.  Y.  270,  and  Thornton  v.  Book,  36  Cal.  223.) 

The  general  rule  should  not  be  rigidly  adhered  to,  unless 
the  distinction  as  to  what  is  pertinent  cross-examination,  and 
what  is  an  attempt  to  make  out  a  defense  independently  of  the 
direct  examination,  is  clear.  The  purpose  of  this  rule  is  for 
the  marshaling  of  the  evidence  only,  and  it  can  never  be  prop- 
erly invoked  for  the  exclusion  of  any  evidence  that  is  material 
or  competent.  If  the  distinction  is  not  clear,  the  counsel 
cross-examining  a  witness  may,  with  the  court's  permission, 
make  the  witness  his  own,  or  else  may  wait  until  the  proper 
time  arrives  for  making  out  his  defense,  and  then  put  the 
questions  the  propriety  of  which  was  doubtful  on  the  cross- 
examination* 

We  think  the  question  to  which  the  objection  was  sustained 
should  have  been  allowed,  in  so  far  as  the  materiality  of  the 
answer  to  it  was  concerned.  The  answer  might  have  been 
material  as  tending  to  shed  light  on  whether  Harrington  had 
reason  to  doubt  the  bona  fides  of  Leggat's  indorsement,  and 
the  consideration  for  the  same,  when  Wearth  presented  the 
check  to  him.     If  Harrington  knew  that  Leggat  gambled  in 
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Baloons,  that  knowledge  was  a  circumstance  for  the  jury  to 
consider  in  determining  his  good  faith. 

The  question  was  objected  to  both  as  being  immaterial  and 
not  cross-examination.  If  the  court  had  excluded  it  solely  on 
the  ground  that  it  was  not  proper  cross-examination,  we  would 
uphold  its  ruling,  because  of  its  discretionary  power  in  respect 
to  controlling  cross-examination.  But  we  cannot  tell  whether 
it  did  or  not,  under  the  double  objection  made.  Even  on 
cross-examination,  however,  it  would  have  been  proper  to 
have  allowed  it,  and  immediately  thereafter  Harrington  was 
properly  enough  allowed  to  be  cross  examined  as  to  Leggat's 
getting  drunk  at  times-.  The  question  was  pertinent  as  to  the 
extent  of  the  acquaintance  Harrington  had  with  Leggat. 

Lynch  testified  in  behalf  of  the  appellants  that  he  had  gone 
to  the  different  banks  in  the  city  before  they  opened,  and 
stopped  payment  of  the  check  in  controversy,  and  that,  upon 
his  return  before  the  time  of  the  opening  of  the  banks,  Har- 
rington and  Wearth  had  together  entered  his  saloon.  He  said: 
<'Just  after  I  got  back  to  my  place,  Harrington  and  Wearth 
came  in  there.  I  told  Wearth  that  I  wanted  to  see  him,  and  I 
took  him  into  the  back  room,  and  asked  him  about  Leggat's 
check;  and  he  said  he  won  it  from  him,  playing  cards. ^' 

Objection  was  made  to  the  conversation  because  it  was  had 
without  the  hearing  of  Harrington,  and  the  objection  was  sus- 
tained. 

Again,  the  following  question  was  put  to  Lynch  as  to  what 
occurred  at  the  same  time :  ^  'What  did  Harrington  say  about 
it?"  and  he  answered  :  "I  called  Wearth  back  into  the  room, 
and  told  him  he  had  better  give  me  back  the  check,  or  give  it 
back  to  Leggat,  and  he  said  :  <I  have  not  got  the  check,  Ed. 
I  gave  it  to  Mr.  Harrington,  and  he  is  going  to  have  it  cashed 
forme.'" 

This  latter  testimony  was  stricken  out,  on  the  objection  that 
it  was  not  responsive  to  the  question  and  was  incompetent. 

We  think  that  both  these  rulings  were  erroneous.  On  the 
theory  that  Lynch  was  telling  the  truth  when  he  stated  that 
Harrington,  accompanied  by  Wearth,  came  into  his  saloon  be- 
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fore  the  banks  opened,  and  only  claimed  to  have  paid  $1,750 
on  the  check  (which  contradicts  Harrington's  testimony  as  to 
the  payment  of  any  money  to  Wearth  after  the  opening  of  the 
banks  at  10  o'clock),  this  testimony  was  admissible  as  tending 
to  establish  collusion  and  a  conspiracy  between  Wearth  and 
Harrington.  Between  the  time  of  the  payment  of  the  $1,750 
to  Wearth  (which,  according  to  Harrington,  was  some  time 
after  9  o'clock)  and  the  coming  of  himself  and  Wearth  into 
Lynch 's  saloon  (before  10  o'clock,  according  to  Lynch 's  testi- 
mony), the  interval  would  necessarily  have  been  very  briel; 
and  if  Harrington  before  10  o'clock  only  claimed  to  Lynch  to 
have  paid  $1,750  on  the  check,  the  conspiracy,  if  there*  was 
one,  was  still  in  progress.  In  this  view,  both  as  a  part  of  the 
Tea  gestae^  and  as  a  declaration  of  one  of  the  conspirators 
against  another,  the  evidence  was  competent. 

But  respondent's  counsel  urges,  even  if  this  evidence  were 
competent,  the  last  answer  was  properly  stricken  out,  because 
it  was  not  responsive  to  the  question  which  brought  it  forth. 

We  cannot  agree  with  this  last  contention.  Under  the  cir- 
cumstances, competent  evidence  should  not  have  been  stricken 
out,  even  though  it  was  there  improperly  from  a  merely 
formal  point  of  view. 

We  think  that  the  giving  of  instruction  No.  9  was  prejudi- 
cial error.  It  might  readily  have  conveyed  to  the  jury  the 
idea  that  Leggat  duly  (that  is,  in  a  lawful  manner)  indorsed 
the  check  to  Wearth.  The  answer  denied  that  Leggat  had 
**duly  indorsed"  the  check  to  Wearth.  True,  the  denial  that 
the  check  was  duly  indorsed,  considered  by  itself,  would  be  a 
denial  of  a  legal  conclusion  only.  But  the  gist  of  the  issue  in 
the  case  was  the  legality,  under  the  facts,  of  the  indorsement. 

Respondent's  counsel  says  in  his .  brief  :  *<We  may  admit 
that  the  instruction  was  drawn  and  given  by  an  oversight,  and 
admit  that  the  answer  attempted  to  deny  the  indorsement  of 
the  check  by  the  defendant  Leggat  to  Wearth.  However,  * 
*  *  upon  the  witness  stand  the  defendant  Leggat  admits 
that  it  is  his  indorsement,  and  the  mere  ^act  of  a  mistake  in 
the  instruction  that  it  was  admitted  by  the  pleadings  in  the 
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action,  instead  of  stating  that  it  was  admitted  by  the  defend- 
ant in  his  testimony,  we  submit,  is  not  sufficient  to  justify  a 
reversal  of  the  case,  as  it  is  not  prejudicial  error." 

We  cannot  agree  with  this.  It  is  true,  Leggat  admitted  in 
his  testimony  that  the  signature  was  his,  but  he  stated  that  he 
was  too  drunk  to  know  what  he  was  doing  when  he  signed  his 
name. 

Objection  is  also  made  to  instructions  Nos.  11  and  12.  We 
think  the  first  is  objectionable  in  two  respects  :  it  might 
readily  have  conveyed  to  the  jury  the  impression  that,  if  Har- 
rington had  no  actual  notice  of  the  manner  in  which  the  check 
had*  been  obtained  by  Weartb,  then  he  was  acting  in  good  faith. 
It  also  overlooked  the  fact  that,  if  Harrington  had  paid  only 
¥1^750  on  the  check  before  he  learned  that  it  was  obtained  in 
gambling,  he  was  nevertheless,  under  its  terms,  even  if  he 
paid  the  remainder  after  such  knowledge,  entitled  to  recover 
whatever  he  paid  on  the  check. 

Instruction  No.  12  is  also  objectionable  in  the  last  aforesaid 
point  of  view.  We  do  not  think  the  other  instructions  given 
properly  cured  the  defects  in  these  instructions  11  and  12. 
The  judgment  is  reversed,  and  the  cause  is  remanded,  with  di- 
rections to  the  lower  court  to  grant  a  new  trial. 

Reversed  and  Remanded, 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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WILLOUGHBY,    Respondent,    v.    REYNOLDS,    Appel- 
lant. 

[Submitted  April  12, 1897.    Decided  April  26, 1897.] 

ABsignment  for  Benefit  of  Creditors — Power  of  Sale — Va- 
lidity. 

AD  assignment  for  the  benefit  of  creditors  which  provides  that  the  assignee  may  sell  '*for 
cash  or  credit,"  Is  void  as  to  attacking  creditors. 

Appeal  from  District  Courts  Silver  Bow  County.  William 
O.  Speer^  Judge. 

Action  by  W.  A.  Willoughby,  assignee  of  Luciano  Guerra, 
against  S.  J.  Reynolds,  sheriff  of  Silver  Bow  county.  Judg- 
ment for  plaintiff.     Defendant  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  to  recover  possession  of  personal  property. 
It  appears  that  on  the  28th  day  of  June,  1896,  Luciano  Guerra 
made  an  assignment  of  his  stock  of  goods  at)d  merchandise  by 
deed  of  assignment  to  the  plaintiff  for  the  benefit  of  his  credi- 
tors. Plaintiff  immediately  took  possession  of  the  stock  of 
goods  as  such  assignee.  On  the  following  day  the  defendant, 
who  was  the  sheriff  of  Silver  Bow  county,  levied  upon  and 
took  possession  of  said  stock  of  goods  under  a  writ  of  attach- 
ment issued  out  of  the  district  court  of  said  county  in  a  suit 
wherein  P.  J.  Brophy  was  plaintiff  and  said  Guerra  was  de- 
fendant. On  the  same  day  plaintiff  brought  this  suit,  and  re- 
plevied the  goods. 

The  answer  of  defendant  admits  the  assignment  and  taking 
by  him  of  the  goods  under  the  writ  of  attachment,  and  alleges 
the  assignment  to  be  void  for  the  reason  that  the  deed  con- 
tains a  provision  allowing  the  assignee  '  'to  sell  and  dispose  of 
the  said  personal  estate,  and  to  collect  the  said  choses  in  ac- 
tion, using  a  reasonable  discretion  as  to  the  times  and  modes 
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of  selling  and  disposing  of  said  estate,   as  it  respects  making 
sales  for  cash  or  on  credit. ' '     There  was  no  replication. 

The  case  was  tried  without  a  jury  on  an  agreed  statement  of 
facts.  Judgment  for  plaintiff  was  rendered  by  the  court.  De- 
fendant appeals. 

John  Lindsay  and  Clinton  db  Lamh^  for  appellant. 

Pemberton,  C.  J. — Rosefistein  v.  Coleman,  18  Mont.  459, 
46  Pac.  1081,  decided  by  this  court  on  the  4th  day  of  Au- 
gust, 1895,  involves  the  same  question  presented  here,  and  is 
decisive  of  this  case.  In  that  case  we  held  that  such  a  deed  of 
assignment  was  void. 

Upon  the  authority  of  that  decision  the  judgment  in  this 
case  is  reversed,  and  the  cause  remanded,  with  direction  to  the 
district  court  to  render  judgment  for  the  defendant. 

Heversed, 
Hunt  and  Buck,  JJ.,  concur. 


LEWIS,  Respondent,  v.  LINDLEY,  Appellant. 

[Submitted  March  24, 1897.    Decided  May  8, 1897.] 

*'A,"  the  holder  of  a  first  mortgage,  and  '*B,"  the  holder  of  a  second  mortgage  on  real 
estate,  entered  Into  an  agreement  whereby  the  mortgages  were  cancelled  and  a  new 
note  and  mortgage  were  giTen  to  "B"  for  the  entire  Indebtedness,  and  **B*'  gaTe  his 
note  to  **A"  for  the  amount  due  him,  secured  by  the  new  note  and  mortgage  as  col- 
lateral; thereafter  an  agreement  was  made  by  the  terms  of  which  the  mortgage  and 
note  to  "B"  were  returned  and  cancelled,  the  real  estate  was  conveyed  to  **B,"  who 
agreed  that  the  property  should  remain  as  security  for  **B's"  debt  to  "A,"  and  If  he 
could  Lot  borrow  the  money  on  a  note  and  mortgage  to  pay  this  debt,  he  would  exe- 
cute a  mortgage  to  "A"  as  security  therefor.  Held,  thai  upon  the  transfer  to  "B*'  a 
constructlye  trust  was  raised  in  behalf  of  *'A,"  and  that  "B"  held  the  title  to  the 
property  subject  to  the  equltabl«*  lien  of  **A." 

8AMK— Purchaser  from  Truftee—Bona  Ftdee^Burden  of  Proof,— A  wife  who  purchases 
from  her  husband  real  estate  which  is  subject  to  an  equitable  lien,  takes  the  prop- 
erty subject  thereto  unless  she  Is  a  purchaser  in  good  faith  and  without  notice  of  the 
lien;  and  the  burden  is  upon  her  to  show  good  faith  and  want  of  notice. 

Appeal  from  District    Courts    Gallatin   County.     F,  K, 
Armstrong^  Judge. 
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Action  by  Thomas  Lewis  against  Joseph  M.  Lindley.  and 
Rachel  M.  Lindley  to  establish  and  enforce  an  equitable  lien 
on  land.  From  a  decree  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendants  appeal.     Affirmed. 

Statement  of  the. case  by  the  justice  delivering  the  opinion. 

Appeal  from  a  judgment  and  an  order  overruling  defend- 
ants' motion  for  a  new  trial. 

The  allegations  of  the  complaint  substantially  are  that  the 
defendants  and  appellants  are  husband  and  wife;  that  on  Sep- 
tember 12,  1888,  one  Susan  E.  Rouse  owned  a  large  amount 
of  real  estate,  described  in  the  complaint,  situate  in  the  county 
of  Gallatin,  Montana;  that  on  said  12th  day  of  September, 
1888,  said  Susan  E.  Rouse  and  her  husband  executed  to  one 
George  Nichols  their  promissory  note  for  $6,500,  due  in  five 
years  after  date,  with  interest,  and  to  secure  the  payment  of 
said  promissory  note  the  Rouses  executed  a  mortgage  on  the 
real  estate  referred  to;  that  said  mortgage  was  the  first  lien 
upon  said  real  estate,  and  was  duly  filed  for  record  on » Septem- 
ber 13,  1888;  that  on  July  7,  1890,  this  plaintiff  and  respond- 
ent, Lewis,  purchased  the  said  promissory  note  animortgage, 
which  said  note  was  transferred  by  Nichols  to  the  plaintiff, 
and  the  mortgage  securing  the  note  was  duly  assigned  to  plaint- 
iff by  Nichols;  that  about  August  17,  1891,  the  appellant 
Joseph  M.  Lindley  was  the  owner  and  holder  of  certain  other 
notes  made  and  delivered  to  him  by  the  Rouses,  aggregating 
$11,600,  which  notes  were  also  secured  by  second  mortgage 
upon  the  property  which  the  Rouses  had  theretofore  mort- 
gaged to  Nichols,  and  which  mortgage  Nichols  had  assigned  to 
this  plaintiff  and  respondent,  Lewis;  that  the  defendant  Joseph 
M.  Lindley,  to  more  fully  secure  his  claim  and  notes  against 
the  Rouses,  and  at  the  same  time  to  preserve  the  lien  that 
Lewis  had  upon  the  real  estate  referred  to  for  the  security  of 
his  note,  made  an  agreement  with  Lewis  by  which  it  was 
understood  and  agreed  that  plaintiff,  Lewis,  should  release  and 
cancel  the  mortgage  securing  the  note  of  $5, 500  in  considera- 
tion of  the  defendant  Joseph  M.  Lindley  executing  to  plaint- 
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iff,  Lewis,  bis  note  for  $5,500,  and  giving  to  the  plaintiff, 
Lewis,  as  collateral  security  therefor,  a  note  for  $19,659, 
made  by  the  Bouses  to  the  defendant  Joseph  M.  Lindley, 
which  said  note  should  include  the  entire  sum  due  from  the 
Rouses  to  the  plaintiff  upon  the  $5, 500  note,  and  which  was 
to  be  secured  by  first  mortgage  to  be  executed  by  the  Bouses 
to  the  4®fendant  Joseph  M.  Lindley  upon  the  property- 
already  referred  to  and  described  in  the  complaint;  that 
according  to  this  agreement  the  Bouses  made  and  de- 
livered their  note  for  $19,659,  dated  August  17,  1891, 
to  Joseph  M.  Lindley,  due  on  or  before  August  17, 
1893,  which  said  note  included  the  amount  due  the 
respondent,  Lewis,  and  the  said  Joseph  M.  Lindley  by  the 
Bouses,  and  to  secure  the  payment  of  said  note  the  Bouses 
executed  a  mortgage  upon  the  aforesaid  property  to  the  de- 
fendant Joseph  M.  Lindley,  which  mortgage  was  recorded  on 
August  24,  1891;  that  defendant  Lindley,  in  accordance  with 
the  terms  of  the  agreement  just  referred  to,  made  and  deliv- 
ered the  said  note  for  $5,500  to  the  plaintiff,  Lewis,  and  at 
the  same  time  transferred  to  him  the  note  of  the  Bouses  for 
$19,659  as  collateral  security  for  the  $5,500  note,  and  there- 
upon plaintiff  cancelled  the  mortgage  securing  the  note  for 
$5,500;  that  prior  to  August  17,  1893,  the  defendant  Lindley 
paid  the  interest  on  the  said  $5,500  note  and  $1,400  of  the 
principal  thereof,  and  that  on  August  17,  1893,  there  was 
still  due  on  the  said  note  $4,100;  that  on  said  August  17, 
1893,  Joseph  M.  Lindley  executed  his  note  to  this  plaintiff, 
Lewis,  for  $4,100,  in  renewal  of  the  balance  due  upon  said 
$5,500  note,  the  last- mentioned  note  being  due  one  year  after 
date:  that  the  plaintiff  still  owns  the  said  note,  and  that  noth- 
ing has  been  paid  thereon  except  $213.50,  paid  November  7, 
1894;  that  it  was  agreed  between  plaintiff,  Lewis,  and  the 
defendant  Joseph  M.  Lindley  at  the  time  of  the  execution  of 
the  $4, 100  note  just  referred  to,  that  the  note  for  $19,659, 
secured  by  mortgage  and  endorsed  by  Lindley  to  IjC wis,  should 
continue  and  remain,  as  theretofore,  in  the  hands  of  plaintiff, 
Lewis,  as  collateral  security  for  the  payment  of  said  note  of 
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$4,100,  and  the  note  for  $19,659  did  remain  in  plaintift's 
possession  as  collateral  for  the  payment  of  said  $4, 100  note 
until  surrendered  to  the  defendant  Joseph  M.  Lindley  for  pur- 
poses hereinafter  specified;  that  about  September  28,  1894, 
the  defendant  Joseph  M.  Lindley  represented  to  the  plaintiff, 
Lewis,  that  he  (Lindley)  was  about  to  effect  a  settlement  and 
adjustment  of  the  $19,659  note  due  by  the  Rouses  to  him,  the 
said  Lindley,  and,  to  avoid  foreclosure  and  sheriff's  sale,  he, 
the  defendant  Lindley,  had  agreed  with  the  Rouses  that  they 
were  to  make  to  him  (Lindley)  a  warranty  deed  for  the  prop- 
erty described  in  their  mortgage  securing  said  note,  upon  the 
condition  that  Joseph  M.  Lindley  would  surrender  to  them 
the  said  note  of  $19,659,  and  cancel  the  mortgage  securing  the 
same;  that  defendant  Lindley  agreed  with  the  plaintiff  at  that 
time  that,  in  consideration  of  Lewis  surrendering  to  him 
(Lindley),  for  delivery  to  the  said  Rouses,  the  said  $19,659 
note  held  by  him  as  collateral,  as  aforesaid,  he  (Lindley)  could 
and  would  cause  to  be  executed  to  himself — that  is,  Joseph  M. 
Lindley — a  warranty  deed  from  the  Rouses,  conveying  to  him 
all  the  property  described  in  the  said  mortgage,  and  imme- 
diately after  such  conveyance  by  the  Rouses  he  (Lindley) 
would  liquidate  and  pay  the  $4, 100  note,  with  interest,  or,  in 
default  thereof,  would  execute  to  this  plaintiff,  Lewis,  a  mort- 
gage upon  the  property  so  conveyed  to  him  (Lindley)  by  the 
Rouses  as  security  for  the  said  $4,100  note,  and  cause  the 
said  mortgage  so  to  be  executed,  to  be  executed  and  signed  by 
the  defendant  Rachel  M.  Lindley,  and  that  said  property 
should  continue  to  be  security  to  the  plaintiff,  Lewis,  for  his 
debt;  that  pursuant  to  the  terms  of  this  agreement  last  men- 
tioned, and  relying  upon  the  representations  and  agreements 
of  the  defendant  Joseph  M.  Lindley,  and  without  any  intention 
of  releasing  or  waiving  the  lien  that  Lewis,  the  plaintiff,  had 
on  the  property  described  in  the  mortgage,  he /Lewis),  on 
September  28,  1894,  surrendered  to  Joseph  M.  Lindley  the 
$19,659  note;  that  on  September  27,  1894,  the  Rouses  made 
and  delivered  to  Joseph  M.  Lindley  their  warranty  deed  con- 
veying to  him  all  the  real  estate  described  in  the  mortgage 
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het>etofore  referred  to,  excepting  aboat  fourteen  acres  thereof, 
and  that  about  the  same  day  Lindley  surrendered  and  trans- 
ferred to  the  Rouses  the  $19,659  note  in  consideration  of  the 
deed,  and  afterwards,  about  November  15,  1894,  Lindley  re- 
leased and  cancelled  the  mortgage  securing  the  said  $19,659 
note, — all  of  which,  plaintiff  alleges,  was  done  by  Lindley  in 
violation  of  his  said  agreement  with  plaintiff,  Lewis,. and  with 
the  intention  of  defrauding  and  cheating  Lewis  out  of  his  said 
debt  and  his  security  therefor  upon  the  said  lands  described 
in  the  mortgage  given  to  secure  the  $19,659  note. 

Plaintiff  further  alleges  that  about  October  25,  1894,  the 
defendant  Joseph  M.  Lindley,  disregarding  his  promises  and 
agreement  made  as  aforesaid,  together  with  his  wife,  Rachel 
M.  Lindley,  for  the  purpose  of  defrauding  and  cheating 
plaintiff  out  of  his  debt  due  him  on  the  $4, 100  note,  and  his 
just  lien  as  security  therefor  against  the  real  estate  described 
in  the  mortgage  securing  the  $19,659  note,  and  without  any 
consideration  therefor,  and  with  full  knowledge  on  the  part  of 
both  defendants  of  the  debt  of  $4, 100  and  of  the  lien  as  secur- 
ity therefor,  conveyed  all  the  real  estate  included  iu  the  mort- 
gage, excepting  fourteen  acres,  omitted  as  heretofore  men- 
tioned, together  with  all  other  real  estate  owned  by  the  said 
Joseph  M.  Lindley,  to  one  B.  F.  Osborne,  and  the  said  Osborne 
on  the  same  day  reconveyed  all  of  said  property  so  conveyed 
to  him  to  this  defendant  Rachel  M.  Lindley,  wife  of  Joseph 
M.  Lindley,  without  any  consideration  therefor,  and  for  the 
purpose  of  cheating  and  defrauding  the  creditors  of  Joseph  M. 
Lindley,  and  especially  this  plaintiff,  and  that  the  said  Osborne 
and  both  of  the  defendants  intended  to  cheat  the  creditors  of 
Joseph  M.  Lindley;  that  during  the  time  which  elapsed  be- 
tween  the  surrender  of  the  $19,659  note  by  this  plaintiff, 
Lewis,  to  the  said  Joseph  M.  Lindley,  and  the  execution  and 
delivery  of  the  deeds  to  Mrs.  Lindley,  and  both  before  and 
after  the  making  of  the  conveyances  to  Osborne  and  by  Osborne 
to  Mrs.  Lindley,  the  said  defendant  Joseph  M.  Lindley  repre- 
sented to  this  plaintiff,  Lewis,  that  he  expected  to  and  would 
pay  the  $4,100  note  if  he  could  secure  the  money  by  mortgage 
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upon  the  realty  described  in  the  said  $19,659  mortgage,  and 
that,  if  he  failed  to  borrow  said  money,  he  would  execute  a 
mortgage  to  this  plaintiff  to  secure  the  said  $4,100  note,  and 
that  he  did  pay  during  the  said  time  the  sum  of  $213.50  to 
plaintiff,  and  that  plaintiff  relied  upon  his  representations  and 
statements  made  during  said  time  and  at  the  time  of  the  sur- 
render of  said  note  as  aforesaid,  and  believed  the  same  to  be 
true,  until  November  17,  1894,  when  he  accidentally  discov- 
ered the  conveyances  tq^  Osborne  by  the  defendants,  and  that 
of  Osborne  to  Mrs.  Lindley,  and  that  said  discovery  was  the 
first  knowledge  of  said  conveyances,  or  of  the  intentions  of 
said  Lindley,  which  came  to  plaintiff;  that  immediately  upon 
said  discovery  he  demanded  of  Joseph  M.  Lindley  the  payment 
of  the  $4, 100  note,  or  that  he  execute  and  cause  to  be  executed 
to  the  plaintiff  a  mortgage  upon  the  realty  described  in  the 
$19, 659  mortgage,  pursuant  to  the  agreement  between  plaintiff 
and  the  defendant  Joseph  M.  Lindley  as  hereinbefore  set 
forth,  but  that  Lindley  failed  to  comply  with  the  demand; 
that  plaintiff  also  demanded  of  Rachel  M.  Lindley  that  she 
join  her  husband  in  the  execution  of  the  mortgage  to  plaintiff, 
or  otherwise  secure  the  note  for  $4, 100,  pursuant  to  the  terms 
of  the  agreement,  but  that  she  refused;  and  that  Joseph  M. 
Lindley  has  no  other  property  than  this  real  estate  subject  to 
execution,  and  is  insolvent. 

The  plaintiff  asked  for  a  judgment — First,  for  $1,100  and 
interest  due  on  the  said  note,  and  for  attorney's  fees  provided 
for  in  the  note;  second,  that  the  court  set  aside  the  convey- 
ances from  Joseph  M.  and  Rachel  M.  Lindley  to  Osborne,  and 
from  Osborne  to  Mrs.  Lindley,  and  that  the  property  be  de- 
clared subject  to  the  lien  of  the  judgment  or  decree  rendered 
in  this  suit;  third,  that  plaintiff  be  decreed  to  have  an  equitable 
lien  to  the  amount  of  his  judgment  and  costs  against  the  prop- 
erty of  Joseph  M.  Lindley,  described  in  the  mortgage  executed 
to  him  by  the  Rouses  to  secure  the  $19,659  note;  fourth,  that 
the  satisfaction  of  the  mortgage  made  by  the  Rouses  to  Lindley 
to  secure  the  $19,659  note  be  vacated,  and  that  the  mortgage 
be  held  to  be  valid  for  the  benefit  of  plaintiff,  Lewis,  and  be 
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declared  a  lien  prior  to  the  lien  of  the  defendants  or  all  per- 
sons claiming  through  them,  and  that  the  mortgage  be  fore- 
closed, and  the  equity  of  redemption  of  defendants  be  barred; 
and,  fifth,  that  the  usual  order  relating  to  the  foreclosure  of 
real  estate  mortgages  be  made,  and  a  deficiency  judgment  be 
docketed,  and  for  further  relief. 

Defendant  Rachel  M.  Lindley  answered  by  denying  on  in- 
formation and  belief  that  the  plaintiff,  Lewis,  about  September 
28,  1894,  surrendered  to  her  husband  the  $19,659  note  pur 
suant  to  any  agreement,  as  pleaded  by  the  plaintiff,  or  that 
when  the  plaintiff  delivered  the  said  note  to  her  husband  be 
did  so  without  intending  to  release  his  lien  of  the  mortgage, 
or  that  when  the  release  of  said  mortgage  for  $19,695  was 
made  it  was  in  violation  of  any  agreement  between  her  hus- 
band and  plaintiff,  Lewis,  or  that  when  the  said  acts  were 
done  it  was  with  the  intention  on  the  part  of  her  husband  of 
cheating  or  defrauding  plaintiff  out  of  his  debt  or  his  security 
therefor. 

She  then  sets  up  that  about  February  1,  1882,  she  loaned 
her  husband  $3,200,  and  in  January,  1884,  loaned  him  $3, 500 
more,  both  of  which  said  sums  were  to  be  repaid  to  her  by 
her  husband  upon  her  demand,  with  interest,  and  that  the 
contracts  for  repayment  of  said  sums  were  in  writing,  but 
were  not  in  her  possession  at  the  time  of  filing  her  answer; 
that  said  sums  of  money  so  loaned  to  her  by  her  husband  was 
money  which  belonged  to  her  before  she  married  Lindley,  and 
was  claimed  by  her  to  be  her  separate  property,  but  that  her 
husband  never  paid  the  money  back  to  her  until  about  October 
25,  1894,  at  which  time  there  was  due  by  her  husband  to  her 
the  full  sum  of  $17,754;  that  about  October  25,  1894,  it  was 
agreed  between  her  husband  and  Osborne,  as  trustee  for  them, 
and  in  consideration  of  her  releasing  all  her  claims  against  her 
husband  on  account  of  said  sums  of  money  so  due  her  as  above 
stated,  and  surrendering  to  him  the  evidences  of  said  debts, 
that  he  would  convey  to  her  all  the  property  described  in  the 
deed  from  Osborne  to  her,  and  certain  other  property  ;^  that 
she  agreed  to  take  the  property  conveyed  in  said  deed  in  full 
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payment  of  the  debts  due  to  her  by  her  husband,  and  that  she 
took  the  same,  and  since  October  25,  1894,  the  said  property 
has  been  in  her  name  as  her  separate  property;  that  when  she. 
took  the  deed  from  Osborne  she  did  not  know,  and  not  for  a 
long  time  thereafter,  of  any  claim  or  right  of  this  plaintiff  to 
the  said  property,  or  any  part  thereof,  or  any  mortgage  being 
thereon,  or  of  any  circumstances  under  which  her  husband 
had  secured  said  property,  or  any  part  thereof;  and  that  she 
did  not  take  the  same  in  any  fraudulent  manner,  but  in  good 
faith,  and  for  a  valuable  consideration,  and  without  any  notice 
of  plaintiff's  pretended  right  thereto. 

Joseph  M.  Lindley  also  answered,  and  denied  that  at  the 
time  the  $19,659  note  was  surrendered  to  him  by  the  plaintiff, 
Lewis,  it  was  agreed  that  he  would  immediately,  upon  a  con- 
veyance being  executed  and  delivered  to  him  by  the  Rouses, 
pay  the  $4,100  note,  or  that,  in  default  of  payment,  he  would 
execute  a  mortgage  to  plaintiff  upon  the  property  so  conveyed 
to  him  by  the  Rouses;  and  denied  that  he  ever  agreed  that  any 
such  mortgage  should  be  executed  by  him  and  his  wife,  Mrs. 
Lindley.  He  then  alleges  that,  when  the  $19,659  note  was 
surrendered  to  him,  it  was  the  intent  of  plaintiff,  Lewis,  to 
release  to  him  (Lindley)  all  Lewis'  claims  to  any  of  the  prop- 
erty described  in  the  mortgage  securing  said  note,  in  consid- 
eration of  which  he  (Lindley)  agreed  that  he  would  either  pay 
the  note  of  $4, 100,  or  he  would  endeavor  to  raise  the  money 
on  the  property  covered  by  the  mortgage  securing  the  $19,659 
note,  or  so  much  property  as  would  be  sufficient  to  raise  said 
sum,  and  that  plaintiff  agreed  to  assist  him  in  the  negotiation 
of  such  a  loan,  and  that  it  was  further  agreed  that,  if  the 
money  could  not  be  paid  by  the  defendant  Lindley,  or  the  loan 
negotiated,  this  defendant  would  secure  the  payment  of  said 
sum  in  some  way  satisfactory  to  the  plaintiff,  and  that  he 
(Lewis)  would  give  him  a  reasonable  time  in  which  to  pay  said 
sum.  Defendant  Lindley  denied  that  it  was  ever  agreed  that 
Ijewis'  lien  upon  the  property  described  in  the  mortgage 
should  be  continued  or  be  of  any  effect  whatever,  but  alleges 
that  the  property  was  to  be  secured  so  that  he  could  carry  out 
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and  effect  a  loan  for  the  purpose  of  paying  the  debt  to  plaintiff, 
Lewis.  Lindley  denied  that  the  transfer  by  the  Rouses  to 
him,  or  that  the  surrender  of  the  $19,659  note,  or  that  the 
release  of  the  mortgage  securing  said  note,  or  that  any  of  such 
acts  were  done  in  violation  of  any  agreement  with  the  plaintiff, 
or  for  any  purpose  of  cheating  or  defrauding  him  out  of  his 
debt  or  security  therefor  upon  the  land  described  in  the 
$19,659  mortgage;  denied  that  in  disregard  of  his  promises  or 
agreement,  or  at  all,  or  that  for  the  purpose  of  cheating  or 
defrauding  his  creditors,  he  executed  the  deed  to  Osborne,  or 
that  the  transfer  from  Osborne  to  Rachel  M.  Lindley  was  in 
any  way  fraudulent,  but  alleges  the  facts  to  be  that  the  con- 
veyances were  made  to  Osborne,  and  by  Osborne  to  Mrs. 
Lindley,  for  the  purpose  of  vesting  in  her  the  title  of  said  real 
estate;  and  that  the  real  consideration  for  said  conveyances 
was  money,  separate  property  of  Mrs.  Lindley,  which  had 
been  paid  to  him  by  her  in  a  sum  exceeding  $16,000,  includ- 
ing interest,  and  that  the  transfers  were  made  in  good  faith. 

The  replications  denied  the  new  matter  in  the  answer.  The 
case  was  tried  to  the  court  without  a  jury.  The  findings  of 
fact 'conformed  to  the  allegations  of  plaintiff's  complaint  gen- 
erally, and  it  is  unnecessary  to  incorporate  them  fully  in  this 
statement. 

After  making  findings  sustaining  plaintiff's  averments  to  the 
effect  that  plaintiff  and  defendant  J.  M.  Lindley  entered  into 
a  contract  by  which  it  was  understood  that  the  plaintiff  should 
release  and  cancel  the  Nichols  mortgage,  in  consideration  of 
which  Lindley  would  execute  his  note  to  plaintiff  for  $5, 500, 
and  give  to  plaintiff  as  collateral  security  therefor  the  $19,659 
note  made  by  the  Rouses,  the  court  also  found  that  pursuant 
to  said  contract  the  $19,659  note  was  delivered  and  endorsed 
to  plaintiff  as  collateral,  as  averred  in  the  complaint;  that 
thereupon  plaintiff,  Lewis,  released  the  Nichols  note  and 
mortgage  securing  the  same. 

It  was  further  found  that  at  the  time  of  the  execution  and 
delivery  by  liindley  of  the  note  of  $4,100  to  plaintiff,  it  was 
agreed  that  the  $19,659  note  secured  by  mortgage  should^re- 
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main,  as  theretofore,  in  the  hands  of  Lewis  as  collateral  secur- 
ity for  the  $4, 100  note,  and  it  did  so  remain  in  the  hands  of 
Lewis  until  September  28,  1894;  that  about  September  28, 
1894,  Lindley  represented  to  plaintiff  that  he  had  effected  a 
settlement  of  the  Rouse  indebtedness,  and  that  to  avoid  ex- 
penses of  foreclosure  of  the  mortgage  to  secure  the  $19,659 
note  he  (Lindley)  had  agreed  with  the  Rouses  that  they  should 
make  a  warranty  deed  to  him  for  all  the  property  described  in 
the  mortgage,  except  a  small  tract,  upon  condition  that  he 
(Lindley)  would  surrender  to  the  Rouses  their  note  of  $19,659, 
and  cancel  the  mortgage;  and  that  to  finally  perfect  this  set- 
tlement, and  secure  to  himself  the  advantages,  and  get  the 
deed  for  the  property,  it  would  be  necessary  for  him  to  obtain 
from  Lewis  the  said  $19,669  note;  that  Lewis  at  first  objected, 
but  it  was  finally  agreed  between  them  that,  in  consideration 
of  plaintiff's  surrendering  to  defendant  Lindley,  for  delivery 
and  surrender  to  the  Rouses,  the  note  then  held  by  plaintiff  as 
collateral  security,  plaintiff's  lien  on  the  real  estate  described 
in  the  said  mortgage  should  be  continued  in  force,  and  the 
property  should  continue  to  be  security  to  plaintiff  for  his 
debt  against  Lindley,  and  Lindley  could  and  would  procure  to 
be  executed  and  delivered  to  himself  a  warranty  deed  from  the 
Rouses  conveying  to  him  the  real  estate  described  in  the 
$19,659  mortgage,  and  that  upon  the  execution  and  delivery 
to  him  of  said  deed  Lindley  would,  if  he  could  raise  the  money 
upon  the  security  of  said  real  estate,  liquidate  and  discharge 
the  said  note  of  $4,100  and  interest,  and  on  failure  to  raise 
the  money  for  that  purpose,  would  execute  to  plaintiff  a  mort- 
gage on  said  property  as  security  for  said  note,  which  mortgage 
should  be  as  complete  and  perfect  as  that  which  Lewis  then 
had;  that  pursuant  to  the  terms  of  said  agreement  plaintiff, 
Lewis,  on  the  same  day,  relying  upon  the  representations  and 
agreements  of  Lindley,  and  without  any  intention  of  releasing 
or  waiving  his  lien  upon  the  property  described  in  the  mort- 
gage, surrendered  to  Lindley  and  gave  up  the  promissory  note 
for  $19,659  for  purposes  heretofore  specified,  and  that  about 
the  same  day  the  Rouses  executed  their  deed  to  Lindley,  con- 
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veying  to  him  all  the  property  described  in  the  mortgage 
securing  the  $19,659  note,  except  about  fourteen  acres  thereof; 
and  that  on  November  15,  1894,  Lindley  released  the  mortgage 
securing  said  $19,659  note,  but,  except  the  payment  of 
$213.50,  made  November  7,  1894,  Lindley  has  never  paid  the 
plaintiff. 

The  court  also  found  that,  for  the  purpose  of  defrauding 
the  plaintiff  out  of  his  just  debt,  the  transfers  were  made  to 
Mrs.  Lindley,  through  Osborne,  and  that  at  the  time  of  the 
conveyance  to  Mrs.  Lindley  by  Osborne,  Mrs.  Lindley  had 
full  knowledge  of  the  debt  of  $4,100  and  interest  due  from 
her  husband  to  Lewis,  and  of  the  plaintiff's  lien  upon  the  real 
estate  described  in  the  $19,659  mortgage  as  security  therefor. 
There  was  a  finding  also  to  the  effect  that  in  February,  1882, 
and  in  1884,  Mrs.  Lindley  had  loaned  the  aggregate  sum  of 
$6,700  to  her  husband,  to  be  repaid  to  her  by  him  on  demand, 
but  that  she  never  demanded  payment  until  after  the  surrender 
of  the  $19,659  note  by  Lewis  to  Lindley,  and  that  Lindley 
never  paid  anything  to  her  until  the  Osborne  transactions,  and 
that  no  consideration  passed  from  Mrs.  Lindley  to  Lindley  for 
the  transfer  to  Osborne  except  the  satisfaction  of  the  old  debts 
due  by  Joseph  M.  Lindley  to  Mrs.  Lindley. 

The  court  also  found  that  frequently  between  the  time  of 
the  surrender  of  the  $19,659  note  on  September  28,  1894,  by 
Lewis  to  Lindley,  and  the  transfer  of  the  real  estate  to  Mrs. 
Lindley  on  October  25,  1894,  Lindley  repeatedly  told  plaintiff 
that  he  would  pay  the  $4, 100  note  by  borrowing  money  by 
mortgage  upon  the  real  estate,  or,  if  he  could  not  do  so,  he 
would  execute  a  mortgage  to  Lewis,  and  he  did  during  this 
period  of  time  pay  $213.50  interest  due  on  the  note,  and  that 
plaintiff  relied  upon  the  promises  of  Lindley  made  at  the  time 
of  the  surrender  of  the  $19,659  note,  and  believed  the  same  to 
be  true,  until  Npvember  17,  1894,  when  he  accidentally  learned 
of  the  Osborne  transfers,  and  that  immediately  upon  receiving 
this  information  he  demanded  of  Lindley  that  he  pay  the  note 
or  execute  a  mortgage  as  had  been  agreed  upon,  and  demanded 
of  Mrs.    Lindley  that  she  join  in  a  mortgage  to  secure  the 
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note,  but  that  both  of  them  failed  to  respond,  and  that  Lindley 
has  no  otHer  property  than  this  real  estate. 

As  conclusions  of  law  the  court  held  that  Lewis  was  entitled 
to  a  judgment  against  Lindley  for  $4,100,  and  costs,  and  also 
to  a  decree  subjecting  the  real  estate  described  in  the  $19,659 
mortgage  to  the  lien  of  said  judgment,  and  that  the  indebted- 
ness of  Lindley  to  his  wife  was  barred  by  the  statute  of  limi- 
tations; that  Mrs.  Lindley  was  not  a  bona  fide  purchaser  of 
the  property  without  notice  of  the  prior  equity  of  plaintiff, 
and  was  not  entitled  to  hold  said  property  as  such  as  against 
the  equities  of  the  plaintiff  and  his  lien  thereon  for  security  of 
his  debt  of  $4,100;  that  plaintiff  was  entitled  to  a  decree  for 
the  specific  performance  of  the  contract  of  September  28, 
1894,  requiring  defendants  to  execute  to  him  a  mortgage  upon 
the  property  deeded  to  the  defendant  Joseph  M.  Lindley  by 
the  Rouses;  that  plaintiff  was  entitled  to  an  equitable  lien 
upon  the  property  conveyed  to  Lindley  by  the  Rouses,  and 
that  such  lien  was  prior  to  the  title  of  defendant  Rachel  M. 
Lindley,  which  she  took  by  viitue  of  the  conveyance  of  Octo- 
ber 25,  1894;  that  plaintiff  was  entitled  to  have  the  release 
and  satisfaction  of  the  Rouse  mortgage  vacated  and  annulled, 
and  to  have  the  mortgage  reinstated  in  full  force  for  the  ben- 
efit of  plaintiff,  and  that  such  mortgage  was  entitled  to  be 
declared  a  lien  paramount  to  every  lien  of  the  defendants,  and 
that  the  plaintiff  was  entitled  to  have  the  mortgage  foreclosed 
and  the  property  sold,  or  so  much  thereof  as  might  be  neces- 
sary to  discharge  the  debt  of  plaintiff  against  Joseph  M.  Lind- 
ley of  $4,100  and  interest  and  costs. 

Toole  i&  Wallace^  for  Appellants. 

Hartman  Bros.  (&  Stewart,  for  Respondent. 

Hunt,  J. — Upon  the  trial  of  the  case  the  respondent,  Lewis, 
gave  the  following  version  of  the  circumstances  under  which 
he  surrendered  the  $19,659  note: 

<On  September  28,  1894,  Mr.  Lindley  stated  to  me  that  he 
had  finally  made  a  settlement,  or  rather  a  compromise,  with 
Vol.  xnc— 28 
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Bouse,  and  he  went  on  to  tell  me  what  it  was,  and  said,  ^I 
think  that  is  better  than  a  lawsuit,  don't  you?'  I  said,  ^1 
don't  know. '  He  said  that  they  were  working  on  the  deed, 
but,  in  order  to  get  that  deed, — to  get  a  deed  for  the  prop- 
erty,— he  would  have  to  get  the  Bouse  note  of  me.  I  said, 
*What  am  I  to  do  r  I  said,  'That  is  my  security. '  He  said, 
^Yes,  I  know  it  is;  but  if  you  will  let  me  have  the  note,  so  I 
can  get  a  deed  to  the  property,  1  will  then  raise  the  money, 
and  pay  you  oflF,  or  1  will  give  you  a  mortgage  to  the  prop- 
erty. '  I  said  to  him,  <I  would  rather  have  the  money,  and  I 
don't  like  to  give  up  my  security.'  Then  he  said  it  looked  to 
him  that,  once  he  had  the  property  in  his  own  name,  he  ought 
to  be  able  to  raise  that  amount  of  money  on  it  at  a  less  rate  of 
interest.  I  said,  *lf  you  can  get  it  at  all,  you  certainly  ought 
to  get  it  for  less  interest;'  and  he  then  said,  'If  I  can't  raise 
the  money,  I  will  then  give  you  a  mortgage  on  the  property, 
and  your  security  will  be  just  as  good  then  as  it  is  now. '  I 
said  to  him :  'If  you  will  do  that,  1  will  get  the  note,  and 
give  it  to  you.  The  note  is  in  the  bank.  1  will  be  down  in 
half  an  hour,  and  bring  it  to  your  office,' — which  I  did,  relying 
upon  his  word  that  he  would  raise  the  money,  and  pay  me,  or 
give  me  a  mortgage  on  the  property.  I  went  down  town  to 
his  office,  and  he  was  not  in,  and  I  went  out  on  the  sidewalk, 
and  handed  the  note  to  him  on  the  sidewalk  in  front  of  his 
office,  and  then  I  went  home.  There  was  nothing  said  at  all 
about  my  waiving  any  lien  whatever.  He  said  that  he  had 
compromised  with  Bouse,  and  had  agreed  to  let  him  have  some 
acreage  property  and  one  little  cottage,  and  that  he  could  not 
perfect  that  without  this  note.  He  would  have  to  have  the 
note  to  turn  over  to  Bouse  as  consideration  for  this  deed  of 
this  property  from  Bouse  to  himself.  He  stated  that  he  had 
made  the  compromise,  and  allowed  him  to  reserve  certain 
parts  of  the  property  included  in  the  $19,659  mortgage,  to 
save  the  expense  of  foreclosure  and  sheriff's  sale  under  the 
mortgage.  We  had  no  agreement  that  I  was  to  relinquish  \ 
any  security  I  had  on  the  property.  The  agreement  was  that, 
if  I  would  surrender  the  note  to  him  to  get  the  deed  trom  Mr. 
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Sou8e,  he  would  raise  the  money,  and  pay  me,  and,  in  case  he 
failed  to  do  so,  be  would  then  give  me  a  mortgage,  and  that 
my  security  would  continue  and  be  just  as  good  then  as  it  was 
now.  This  mortgage  was  to  be  on  the  same  property  that  was 
included  in  the  $19,659  mortgage  given  by  Mr.  and  Mrs. 
Bouse  to  J.  M.  Lindley.  I  had  the  $19,659  note  in  the  bank, 
pinned  to  the  $4,100  note,  with  some  other  papers,  for  safe- 
keeping.    I  had  a  box  in  the  bank." 

The  appellant  Joseph  M.  Lindley  gave  substantially  the  fol- 
lowing evidence  upon  the  same  matter: 

*'The  contract  and  arrangement  I  made  with  Mr.  Lewis 
when  this  $19,659  note  was  surrendered  in  substance  was  that 
I  was  to  receive  a  deed  from  Mr.  Rouse  and  wife,  and  surren- 
der his  note  for  $19,659,  and  that  I  was  to  make  it  satisfactory 
to  him  in  some  way.  This  was  with  Mr.  Lewis.  1  don't 
know  that  there  was  any  contract  that  I  was  to  pay  him,  or 
give  him  a  mortgage  on  this  property  which  secured  the 
$19,659  note.  The  arrangement  was  that  I  was  to  secure  the 
note  in  some  way  or  get  the  money.  He  wanted  Ihe  money. 
*  *  *  I  had  frequent  conversations  with  the  plaintiflf  about 
the  matters  in  controversy.  We  had  a  good  many  conversa- 
tions; among  other  things,  that  he  had  surrendered  all  the 
security  he  had,  and  that  my  wife  should  sign  the  note.  That 
was  the  substance  of  the  last  conversation.  I  know  he  said, 
'I  have  surrendered  all  the  security  I  have,  and  I  want  your 
wife  to  sign  this  note. '  That  is  the  note  he  held  against  me. 
He  rei)eatedly  said  that  he  had  surrendered  all  the  security  he 
had  on  the  note.  The  demand  he  made  was  that  my  wife  sign 
the  note." 

On  cross-examination  appellant  testified: 

^^This  demand  that  she  sign  the  note  with  me  was  after  I 
bad  deeded  her  the  property;  not  before  that.  We  had  fre- 
quent conversations  as  to  whether  I  would  be  able  to  pay  the 
money,  or  have  to  give  a  mortgage.  I  donH  remember  of 
telling  him  on  the  7th  of  November  that  I  was  afraid  I  would 
liave  to  give  that  mortgage.  Possibly  I  told  him  so.  I  don't 
know  that  I  ever  did.     Still  I  guess  it  is  so.     He  did  not  want 
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the  mortgage.  He  would  rather  have  his  money.  The  origi- 
nal agreement  was  that  he  preferred  the  money  to  the  mort- 
gage. I  have  no  distinct  recollection  of  what  was  said  at  the 
time  the  note  was  surrendered.  I  was  to  give  him  a  mortgage, 
or  satisfy  him  in  some  way.  I  don't  know  that  he  asked  that 
before  he  surrendered  the  note.  Before  he  surrendered  the 
note,  I  told  him  it  would  be  necessary  to  have  the  note  before 
I  could  get  the  deed,  and  that  if  he  would  do  it  I  would  either 
give  him  the  money  or  give  him  a  mortgage." 

Now,  when  we  scrutinize  the  facts  as  pleaded  in  the  state- 
ment of  the  case  given  above,  and  the  evidence  of  Lewis  and 
Lindley,  we  find  these  essential  facts: 

On  September  28,  1894,  the  defendant  and  appellant  Joseph 
M.  Lindley  owed  this  respondent,  Lewis,  $4, 100,  a  balance 
due  upon  a  debt  which  had  been  owing  to  Lewis  since  Septem- 
ber, 1888;  and  from  that  last-mentioned  date  to  September 
28,  1894,  the  property  involved  in  this  controversy  had  been 
held  by  Lewis  under  a  mortgage  lien  for  the  security  of  that 
debt.  The  debt  was  due,  and  the  legal  title  to  the  property 
which  had  secured  the  debt  was  in  persons  by  the  name  of 
Rouse,  subject  to  Lewis'  lien  upon  it.  On  September  28, 
1894,  there  was  a  debt  in  favor  of  Mrs.  Lindley  against  her 
husband  for  money  loaned  him  ten  and  twelve  years  before. 
Prior  to  September  28,  1894,  Mr.  Lindley  had  made  an  agree- 
ment with  the  legal  owners  of  the  property  which  secured  his 
debt  to  Lewis  which  was  of  advantage  to  him,  but  to  perfect 
that  contract  it  became  necessary  to  put  the  evidence  of  Lewis' 
lien  upon  the  realty  into  the  possession  of  the  Rouses,  the 
holders  of  the  legal  title.  In  order  to  permit  Lindley  to  take 
advantage  of  the  benefit  to  accrue  to  him  by  the  perfection  of 
this  transaction  with  the  Rouses,  the  plaintiff  surrendered  to 
Lindley  the  evidence  of  his  lien,  upon  the  conditions  that,  in 
consideration  of  Lewis'  surrendering  to  him  (Lindley),  for 
delivery  and  surrender  to  the  Rouses,  the  (19,659  note, 
plaintiff's  lien  should  be  continued,  and  remain  security  to 
plaintiff  for  his  said  debt  of  $4,100,  and,  immediately  upon 
the  legal  title  being  secured  to  said  property  in  Lindley,  he 
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would  raise  the  money  upon  the  security  of  the  real  estate, 
and  pay  the  debt  to  Lewis;  or,  if  he  could  not  do  that,  he 
would  execute  to  Lewis  a  mortgage  on  the  realty  as  security 
for  the  note. 

The  testimony,  therefore,  satisfies  us  that  the  findings  of 
the  court  in  relation  to  the  surrender,  and  the  conditions  at- 
tached thereto,  of  the  $19,659  note  are  amply  sustained  by 
the  evidence..  Indeed,  a  reference  to  the  statements  of  appel- 
lant Lindley  confirms  the  view  taken  by  the  district  judge,  for 
Lindley's  statements  are  not  substantially  at  material  variance 
with  the  account  given  by  Lewis.  He  admits  that  the  evidence 
of  the  lien  o£  Lewis  was  to  be  relinquished  to  him  (Lindley), 
and  in  consideration  therefor  he  was  to  try  and  raise  the 
money  to  pay  Lewis  by  a  mortgage  on  the  property,  and  that 
Lewis  was  to  assist  him  in  effecting  such  a  loan,  and  that,  if 
the  money  could  not  be  raised,  he  was  to  secure  the  plaintiff's 
debt  in  some  way  satisfactory  to  him;  but  that  the  property 
should  be  secured  in  his  (Lindley's)  hands,  so  that  he  could 
carry  out  and  make  the  loan  upon  it  for  the  purpose  of  paying 
the  $4,100  due  to  Le\iis. 

Furthermore,  it  is  plain  from  the  testimony  that  Lewis 
gave  up  the  $19,659  note  to  Lindley,  and  Lindley  gave  it  to 
the  Rouses  in  order  to  perfect  the  title  in  himself  of  the  prop- 
erty embraced  in  the  mortgage,  and  which  was  security  for 
the  lien  held  by  Lewis;  and  that  it  was  by  reason  of  the  sur- 
render of  the  $19,659  note  that  Lindley  was  enabled  to  and 
did  procure  the  legal  title  to  the  property.  But  very  soon 
after  this  was  done,  assuming  that  up  to  this  time  Lindley  had 
been  acting  in  good  faith,  and  meant  to  be  honest  in  his  deal- 
ings towards  Lewis,  he  conveyed  all  the  property  which  had 
been  so  transferred  to  him  by  the  Rouses,  and  all  the  other 
property  which  he  owned,  to  his  wife,  to  pay  to  her  a  stale 
claim,  which  was  not  alone  invalid  under  the  laws  of  Montana 
territory  at  the  time  it  was  contracted  for,  but  the  payment 
of  which  she  never  had  demanded  of  him  before,  and  which 
was  not  secured  in  any  manner  whatsoever,  and  besides  was 
confessedly  barred  by  the  statute  of  limitations. 
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Under  all  of  these  conditions  and  circumstances  we  are  led 
to  inquire  whether  (1),  there  is  an  equity  in  Lewis'  favor 
against  Joseph  M.  Lindley  which  will  be  upheld  against 
the  House  property  conveyed  to  Mrs.  Lindley  through  Os- 
borne; and  (2),  if  there  is,  may  it  be  enforced  against  the 
property  as  a  prior  lien  to  any  interest  conveyed  to  Mrs. 
Lindley  by  her  husband  through  the  Osborne  transfer  ? 

We  think  there  is  the  equity,  and  it  can  be  enforced.  We 
believe  it  would  be  a  fraud  upop  Lewis  to  deny  him  relief, 
and  the  rules  of  law  and  equity  do  not  prevent  a  court  from 
so  finding. 

The  position  of  the  appellant,  as  we  understand  it,  is  that- 
no  fiduciary  relation  existed  between  plaintiff  and  respondeat, 
when  respondent,  Lewis,  under  the  verbal  arrangement,  sur- 
rendered the  $19,659  note  to  the  appellant  J.  M.  Lindley; 
that  no  fraud  or  deceit  is  charged  or  proved  to  have  existed 
on  Lindley' s  part  in  the  procurement  of  the  note  from  Lewis; 
hence,  that  no  resulting  or  constructive  trust  could  have  arisen, 
or  did  arise,  under  which  Lewis  could  enforce  the  verbal 
agreement,  without  doing  violence  to  the  statute  of  frauda. 
(Fifth  Division  Compiled  Statutes  of  1887,  §  217). 

It  must  be  remembered  always  that  Lewis  consented  to  the 
surrender  of  the  evidence  of  his  lien  to  enable  Lindley  to  avail 
himself  of  the  advantageous  proposition  made  to  him  by  the 
Rouses.  He  sought  and  obtained  the  confidence  of  Lewis  to 
execute  his  plan.  With  faith  in  Lindley' s  honesty,  and  relying 
upon  his  promises  to  pay  the  debt  due  Lewis,  or  secure  it  by 
mortgage,  Lewis  surrendered  the  note,  but  without  any  intent 
to  change  his  position  as  the  holder  of  the  first  lien  upon  the 
property  which  had  been  embraced  in  the  mortgage  connected 
with  the  119,659  note.  Lindley  therefore  assumed  and  took 
upon  himself  a  fiduciary  relation  towards  Lewis,  in  considera- 
tion of  the  benefits  which  he  might  obtain  for  himself  by  con- 
summating his  negotiations  with  the  Rouses. 

There  are  two  familiar  principles  which  should  govern  a 
court  of  equity  in  exercising  its  remedial  jurisdiction,  both  of 
which   become  applicable  in   this  case.     One  is,   when  one. 
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through  the  influence  of  a  relationship  of  a  fiduciary  nature, 
acquires  title  to  property  or  obtains  an  advantage  which  he 
should  not  conscientiously  retain,  in  order  to  prevent  the 
abuse  of  the  confidence,  equity  will  grant  relief.  Another  is 
that  the  statute  of  frauds  will  not  be  permitted  to  be  used  as 
an  instrument  of  fraud. 

Within  one  of  the  divisions  of  trusts  are  the  resulting  and 
constructive  ppecies.  Pomeroy,  in  his  Equity  Jurisprudence 
(section  155),  speaks  of  both  kinds  as  properly  described  by 
the  generic  term  'implied  trusts,''  and  thus  defines  them: 

''Resulting  trusts  arise  where  the  legal  title  is  disposed  of 
or  acquired,  not  fraudulently,  or  in  the  violation  of  any  fidu- 
ciary duty,  but  the  intent  in  theory  of  equity  appears  or  is 
inferred  or  assumed  from  the  terms  of  the  disposition,  or  from 
the  accompanying  facts  and  circumstances,  that  the  beneficial 
interest  is  not  to  go  with  the  legal  title.  In  such  a  case  a 
trust  'results'  in  favor  of  the  person  for  whom  the  equitable 
interest  is  thus  assumed  to  have  been  intended,  and  whom 
equity  deems  to  be  the  real  owner.  Constructive  trusts  are 
raised  by  equity  for  the  purpose  of  working  out  right  and 
justice,  where  there  was  no  intention  of  the  party  to  create 
such  a  relation,  and  often  directly  contrary  to  the  intention  of 
the  one  holding  the  legal  title.  All  instances  of  constructive 
trust  may  be  referred  to  what  equity  denominates  'fraud, ' 
either  actual  or  constructive,  including  acts  or  omissions  in 
violation  of  fiduciary  obligations.  If  one  party  obtains  the 
legal  title  to  property,  not  only  by  fraud  or  by  violation  of 
confidence  or  of  fiduciary  relations,  but  in  any  other  uncon- 
scientious manner,  so  that  be  cannot  equitably  retain  the  prop- 
erty, which  really  belongs  to  another,  equity  carries  out  its 
theory  of  a  double  ownership,  equitable  and  legal,  by  impres- 
sing a  constructive  trust  upon  the  property  in  favor  of  the  one 
who  is  in  good  conscience  entitled  to  it,  and  who  is  considered, 
in  equity  as  the  beneficial  owner. ' ' 

Washburn  on  Real  Property  (volume  2,  p.  520)  says  that, 
properly  speaking,  ''constructive  trusts  are  such  as  are  raised 
by  equity  in  respect  to  property  which  has  been  acquired  by 
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fraud,  or  where,  though  acquired  originally  without  fraud,  it 
is  against  equity  that  it  should  be  retained  by  him  who  hold<« 
the  legal  title." 

Spenoe,  the  learned  English  writer  on  Ek}uitable  Jurisdic- 
tion, on  star  page  511,  expressly  includes  in  his  definition  of 
constructive  trusts  those  arising  where  property  has  been 
fairly  and  properly  acquired,  but  it  is  contrary  to  some  prin* 
ciple  of  equity  that  it'  should  be  retained  by  the  party  in  whom 
it  is  vested, — at  least  for  his  own  benefit;  and  to  exemplify 
his  text  he  cites  the  case  of  Dyer  v.  Dyer^  2  Cox,  Ch.  93, 
where  Lord  Chief  Baron  Eyre  stated  that,  where  a  purchase 
is  made  by  a  man  or  by  his  directions,  and  with  his  own 
money,  the  conveyance  being  in  fact  taken  in  the  name  of 
another,  the  trust  of  the  legal  estate  has  been  said  to  ^^result" 
to  the  man  who  advances  the  money.  (See,  also.  Beach,  Mod. 
Eq.  Jur.  §  226). 

When  these  controlling  rules  are  applied  to  the  facts  in  the 
case  at  bar,  and  to  the  premises  assumed  by  the  learned  coun- 
sel for  the  appellants,  all  those  portions  of  his  argument  which 
proceed  upon  the  hypothesis  that  Lindley  did  not  aoquire 
towards  Lewis  a  relation  of  trust  and  confidence  from  the  time 
of  the  agreement  and  the  surrender  of  the  note,  fall,  and  with 
them  go  the  citations  to  the  cases  which  eliminate  considera- 
tion of  circumstances  like  those  in  this  case;  while,  on  the 
other  hand,  if  we  accept — as  we  do — the  clearly  established 
fact  that  there  was  a  relationship  of  trust  and  confidence  which 
Lindley  violated,  and  that  fraud  is  an  element  of  the  case, 
authorities  are  abundant  in  support  of  the  view  that  Lindley 
held  the  legal  title  subject  to  Lewis'  lien  thereon.  {^Reagan 
V.  IladLey^  67  Ind.  609;  Nickerson  v.  Meacham^  14  Fed.  881). 

''It  is  an  established  rule  of  equity  that,  where  trust  and 
confidence  are  reposed  by  one  party  in  another,  and  such  other 
accepts  the  confidence  or  trust,  equity  will  convert  him  into  a 
trustee  whenever  it  is  necessary  to  protect  the  interest  of  the 
party  so  confiding  and  do  ]u<9tice  between  them."  {Foote  v. 
Foote,  68  Barb.  262). 

Indeed,  we  do  not  understand  the  learned  counsel  to  contend 
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that,  if  a  constructive  trust  did  arise,  equity  will  deny  re- 
spondent relief;  that  is  to  say,  he  does  not  dispute  the  general 
rule  that  the  creation  of  constructive  trusts  is  not  affected  by 
the  statute  of  frauds,  because  there  is  no  evidence  of  intention 
to  create  a  trust,  for  <<where  there  is  no  evidence  of  intention 
it  could  not  be  expected  that  a  declaration  of  intention  in 
writing,  properly  signed,  would  be  made  or  could  be  pro- 
duced."    (Perry,  Trusts,  §  124.) 

Here,  in  our  opinion,  the  effect  of  plaintiff's  prayer  is  not 
to  create  a  trust  by  parol  in  real  property,  under  conditions 
not  authorized  by  the  statute,  but  to  have  the  defendant  Lind- 
ley  declared  a  trustee  ex  maleficio^  because  of  his  conduct, 
and,  as  such  trustee,  holding  the  title  to  the  property  obtained 
by  the  Rouse  deed,  and  conveyed  to  Mrs.  Lindley,  subject  to 
the  lien  of  plaintiff,  Lewis.  (Beach,  Mod.  Eq.  Jur.  §§  227, 
233). 

Lindley  has  violated  his  agreement.  He  cannot  cling  to  the 
results,  yet  deny  its  legal  efficacy.  His  position  was  that  of  a 
trustee  with  relation  to  the  property  deeded  to  him  by  the 
Rouses,  and  which  he  claimed  to  own  when  he  deeded'  to  his 
wife. 

Finally,  we  pass  upon  the  attitude  of  Mrs.  Lindley.  It  has 
been  decided  by  this  court  in  Banky.  Gagnon^  19  Mont.  402, 
48  Pac.  762,  that  the  transferee  of  negotiable  paper  as  collat- 
eral for  a  pre-existing  debt  may  be  a  hana  fide  holder  under 
the  rules  of  commercial  law.  The  reason  for  the  rule  in  such 
ca<9e8  palpably  lies  in  the  interest  of  ordinary  mercantile  trans- 
actions; and,  while  authority  is  to  be  found  generally  in  sup- 
port of  a  like  doctrine  as  applicable  to  the  purchase  of  land, 
still,  in  such  cases,  whether  an  antecedent  debt  is  a  valuable 
cc  nsideration  within  the  rule  of  a  bona  fide  transaction,  is  not 
necessary  to  be  considered  in  this  case,  and,  until  called  upon  to 
examine  the  many  conflicting  views,  and  to  lay  down  a  rule 
upon  that  point,  we  shall  reserve  our  decision  thereon. 

But  passing  the  contention  that  she  paid  a  valuable  consid- 
eration to  her  husband  by  giving  him  his  notes,  and  assuming 
that  she  did,  we  still  think  that  it  was  incumbent  upon  her  to 
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establish  her  defense  of  a  honafide  purchaser  without  Dotice  of 
respondent's  equity.  '^It  is  a  universal  rule  that  if  a  man 
purchases  property  of  a  trustee  with  notice  of  the  trust,  he 
shall  be  charged  with  the  same  trust  in  respect  to  the  property 
as  the  trustee  from  whom  he  purchased."  (Perry  on  Trusts, 
§  217). 

Section  232,  Fifth  Division  Compiled  Statutes  of  1887,  per- 
taining to  conveyances,  provides: 

''The  provisions  of  this  chapter  shall  not  be  construed  in 
any  manner  to  affect  or  impair  the  title  of  a  purchaser  for  a 
valuable  consideration,  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of  his 
immediate  grantor  or  of  the  fraud  rendering  void  the  title  of 
such  grantor." 

It  is  urged  that,  under  the  foregoing  statute,  the  burden  of 
proof  to  show  such  knowledge  was  upon  the  respondent 
plaintiff.     We  think  otherwise. 

The  allegation  of  the  complaint  is  that  both  Mr.  and  Mrs. 
Lindley  had  full  knowledge  of  the  $4,100  note  held  by  Lewis, 
and  of  the  lien  held  by  him  as  security  therefor  at  the  time  of 
the  conveyance  by  Lindley  to  Osborne  and  by  Osborne  to 
Mrs.  Lindley.  As  part  of  her  affirmative  defense,  Mrs. 
Lindley  alleged  that  she  took  the  deed  from  her  husband  in 
absolute  good  faith,  and  for  a  valuable  consideration,  and 
without  notice  of  any  claim  or  equity  in  plaintiff.  Inasmuch 
as  Mrs.  Lindley  is  the  person  seeking,  as  against  Lewis,  whom 
her  husband  sought  to  defraud,  the  protection  of  a  bona  fide 
purchaser  for  value,  without  notice,  from  such  fraudulent 
grantor,  it  was  incumbent  upon  her  to  show  good  faith  and 
want  of  notice. 

The  question  of  burden  of  proof  in  cases  like  this  was  pre- 
sented to  the  supreme  court  of  Oregon  in  Weber  v.  Rothchild^ 
15  Or.  885,  15  Pac.  650,  and  it  was  decided  that,  the  plaintiff 
having  shown  the  fraudulent  intent  and  purpose  of  the  grantor 
in  a  deed,  could  stop,  and  that  the  grantee  was  then  required 
to  prove  that  he  paid  value  in  order  to  protect  his  title.  There 
the  defendant  Rothchild — like  the  defendant  Mrs.  Lindley  in 
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this  ca^e — alleged  facts  in  his  answer  tending  to  show  that  he 
was  a  bona  fide  purchaser  for  value,  without  notice,  but  no 
evidence  was  offered  on  those  issues.  It  is  to  be  observed 
here  that  Mrs.  Lindley  did  not  offer  any  evidence  at  all  to 
sustain  the  averments  of  her  answer  that  she  did  not  know  of 
the  equity  of  this  plaintiff,  Lewis,  or  of  the  mortgage  in  ex- 
istence which  secured  her  husband's  note  to  Lewis.  The  facts 
and  the  pleadings  in  the  case  at  bar  therefore  are  very  similar 
to  those  stated  in  the  opinion  last  cited,  and  bring  the  decision 
within  the  rule  laid  down  by  Judge  Strahan  that  the  plea  of  a 
bona  fide  purchase  for  value  is  an  affirmative  defense  inter- 
posed by  the  defendant,  and  does  not  differ  from  other  affirm- 
ative defense  in  respect  to  requiring  the  purchaser,  who  has 
the  affirmative  of  the  issue,  -to  offer  evidence  to  support  it. 
{Boone  Y.  Chiles^  10  Pet.  211.)  The  Oregon  court  applied 
the  rule  that,  when  a  fact  is  peculiarly  within  the  knowledge 
of  a  party,  he  must  furnish  the  necessary  evidence  of  such 
fact.  This,  we  believe,  is  correct,  and,  on  principle,  where 
the  facts  go  to  show  that  a  husband  has  executed  a  deed  of 
property  to  his  wife  for  the  purpose  of  defrauding  a  creditor 
of  bis  judgment  lien,  the  grantee  named  in  such  an  instrument 
and  who  relies  on  the  defense  that  she  is  a  bona  fide  purchaser 
for  a  valuable  consideration  without  notice,  must  protect  her 
title  by  showing  that  she  purchased  for  a  valuable  considera- 
tion, and  in  good  faith,  without  notice  of  prior  equities.  It 
is  remarkable  that  the  exact  contents  of  the  notes  given  by 
Mr.  to  Mrs.  Lindley  were  not  testified  to  by  them, — the  only 
persons  who  knew  anything  of  them.  It  is  strange,  too,  that 
Mrs.  Lindley  refrained  altogether  from  swearing  on  the  trial 
that  she  did  not  in  fact  know  of  the  plaintiff's  equity,  or  of 
the  $4, 100  note,  or  of  the  history  of  the  surrender  of  the 
$19,659  note  to  her  husband,  and  that  Lindley  did  not  say 
that  he  had  not  informed  her.  Surely,  she  knew  whether  she 
bad  knowledge  of  these  circumstances  and  facts,  and  it  was 
certainly  incumbent  upon  her  to  testify  to  them  as  part  of  her 
affirmative  defense. 

The  learned  judge  of  the  district  court  must  have  consid- 
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ered  all  these  matters  in  applying  the  law  to  the  facts,  for  be 
assigns  Mrs.  Lindley's  failure  to  offer  any  evidence  of  lack  of 
knowledge  as  a  reason  for  his  findings  made  that  she  was  not 
n  purchaser  without  notice,  and  that  she  had  full  notice  and 
knowledge  of  the  debt  of  her  husband  to  Lewis,  and  his  lien 
on  the  property  at  the  time  of  the  transfer  of  the  same  to  her. 
We  find  nothing  in  section  232,  Fifth  Division  of  the  Com- 
piled Statutes  1887,  heretofore  referred  to,  to  justify  the 
argument  that  the  burden  of  proof  was  upon  the  respondent. 
We  think  that  after  he  had  offered  his  evidence  leading  to  the 
inference  that  the  deed  from  the  appellant  Lindley  to  his  wife 
was  made  with  intent  to  defraud  Lewis,  the  onus  of  proof  in 
respect  to  no  notice  rested  upon  Mrs.  Lindley.  (Zimmer  v. 
Miller^  64  Md.  296,  1  Atl.  858-,  Mckerson  v.  Meaeham,  14 
Fed.  881;  Callan  v.  Statham^  23  How.  477.) 

Finally,  upon  the  whole  case,  all  the  equities  are  manifestly 
with  the  respondent,  and  the  judgment  of  the  district  court 
must  be  affirmed. 

Affirmed. 

Buck,  J.,  concurs.     Pembebton,  C.  J.,  not  sitting. 


STATE   EX    BEL.    PIERSON,    Respondent,    v.    MILLIS, 

Chaibman  oy  the  Boabd  of  County  Comissionebs, 

Respondent. 

[Submitted  April  12, 1897.    Decided  April  2«,  1897.] 

Appealable    Order — Order  Denying   Relaxation  of    Costs — 
Record  on  Appeal — Certificate  of  Clerk.  • 

Appbalabub  Obdbb— Cost.— An  appeal  does  Dot  lie  directly  from  an  order  denying  a 

motion  to  retax  costs;  the  appeal  should  he  from  the  Judgment. 
Bbcoud  ok  Appeal  -ClerTc'sCertijIoote.— Under  section  i789.  Code  of  Civil  Procedure, 

the  certificate  of  the  clerk  to  the  record  on  appeal  should  state  *'that  an  undertakliig 

on  appeal  indue  form  was  properly  filed." 

Appeal  from  District    Courts     Carbon,     County.     FraaJc 
Henry y  Judge. 
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Mandamus  on  the  relation  of  George  W.  Pierson  against  O. 
E.  Millis,  chairman  of  the  board  of  county  commissioners  for 
Carbon  county.  Judgment  was  entered  against  defendant, 
who  failed  to  appear,  and  from  a  special  order  thereafter  made, 
denying  his  motion  to  reform  said  judgment  and  quash  the 
alias  execution,  he  appeals.     Dismissed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

It  appears  that  a  proceeding  in  mandamus  was  instituted  in 
the  district  court  of  the  Sixth  judicial  district  in  the  name  of 
the  state  at  the  relation  of  the  county  attorney  of  Carbon 
county  to  compel  the  appellant,  who  was  chairman  of  the 
board  of  county  commissioners  of  said  county,  to  sign  a  war- 
rant in  payment  of  relator^  s  oflScial  salary.  Appellant  was 
served  with  process,  but  failed  to  appear,  and  on  July  10, 
1895,  judgment  was  rendered  against  him  for  the  relief  prayed 
for  in  the  complaint  and  for  the  sum  of  $11.70  costs.  These 
costs  were  included  in  the  judgment  at  the  time  it  was  signed. 
Execution  for  said  costs  was  issued  on  the  judgment  on  No- 
vember 23,  1895.  On  December  13th  a  notice  of  motion  and 
a  motion,  both  in  writing,  were  filed  by  appellant  in  said  court, 
and  upon  appellant's  application  the  execution  was  stayed 
pending  the  determination  of  the  motion.  The  motion  was  as* 
follows : 

''Now  comes  the  defendant  in  the  above  entitled  action,  and 
moves  the  court  to  reform  the  judgment  herein  by  striking 
out  the  words  and  figures  'eleven  and  70-100  ($11.70),'  for 
the  reason  that  the  records  do  not  show  that  the  memorandum 
of  the  costs  was  ever  filed  with  the  clerk  of  said  court  as  re- 
quired by  law  and  that  a  copy  of  said  bill  or  memorandum  of 
of  costs  was  served  upon  the  defendant  as  required  by  law; 
and  to  quash  the  alias  execution  herein,  for  the  reason  that 
the  said  execution  directs  the  sheriff  to  make  said  sums 
claimed  to  be  due  on  said  judgment  for  costs  out  of  the  prop- 
erty of  the  said  O.  E.  Millis  personally,  whereas  the  judgment 
is  against  O.  E.  Millis,  chairman  of  the  board  of  county  com- 
missioners for  the  county  of  Carbon,  and  hence  the  county  is 
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responsible  for  the  judgment,  and  not  O.  E.  Millis;  and  for 
the  reason  that  the  execution  recites  that  a  judgment  was  ren- 
dered for  eleven  and  70-100  dollars  damages,  instead  of  eleven 
and  70-100  dollars  costs;  and  that  until  this  motion  can  be 
heard  and  determined  by  the  court,  that  the  judge  thereof  will 
order  said  alias  execution,  and  all  proceedings  thereunder, 
stayed." 

This  motion  was  denied  on  February  17,  1896,  and  two  days 
later  a  notice  of  appeal  was  filed,  reciting  that  an  appeal  was 
taken  from  the  special  order  made  after  final  judgment. 

The  clerk^s  certificate  in  this  transcript  on  appeal  is  as  fol- 
lows : 

*' [Title  of  court  and  cause.]  I,  H.  E.  Newkirk,  clerk  of 
the  district  court  of  the  Sixth  judicial  district  of  the  state  of 
Montana,  in  and  for  the  county  of  Carbon,  do  hereby  certify 
as  follows : 

^'(1)  That  the  foregoing  is  a  true  and  correct  transcript  and 
record  of  the  proceedings  pertaining  to  the  motion  to  reform 
the  judgment  and  quash  the  alias  execution  made  and  issued 
in  the  above-entitled  action,  and  constitutes  in  full  the  papers 
used  upon  the  hearing  of  said  motion  in  this  court. 

''(2)  That  no  memorandum  of  costs  or  disbursements  has 
ever  been  filed  in  said  cause,  and  that  none  has  ever  been  filed 
with  an  acceptance  of  service  of  defendant  or  his  attorney  in- 
dorsed thereon. 

<  '(3)  That  a  good  and  suflScient  undertaking  on  appeal  was 
filed  in  said  action  by  defendant  or  his  attorney  within  the 
time  allowed  by  law,  to-wit,  on  the  21st  day  of  February,  A. 
D.  1896,  and  that  such  undertaking  is  now  in  the  custodian- 
ship of  this  office. 

<<In  witness  whereof  1  have  hereunto  set  my  hand  and  affixed 
my  official  seal  the  day  and  year  in  this  certificate  written  be- 
low.    Dated  May  22d,  1896.      [Signed.]  " 

I 

W.  F.  MeyeVj  for  Appellant. 

I 
A,  J.  Campbell  and  George  W.  Piersoriy  for  Respondent.  | 
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Buck,  J. — This  purported  appeal  is  from  a  special  order 
made  in  the  case  after  final  iudgment.  Badery,  Nottingham^ 
2  Mont.  157,  aflSrmed  in  Orr  v.  Haskdly  Id.  350,  holds  that 
an  order  overruling  a  motion  to  retax  costs  is  not  appealable. 
These  cases  are  cited  with  some  apparent  doubt  in  Mining  Co. 
V.  Weinstein^  7  Mont.  346,  17  Pac.  108,  but  without  disap- 
proval, and  are  also  commented  upon  in  Ryan  v.  Maxey^  15 
Mont.  100,  38  Pac.  228,  and  Bank  v.  Boyce,  15  Mont.  175, 
38  Pac.  829.  They  still,  however,  correctly  enunciate  the  law 
of  Montana,  that,  in  order  to  review  a  ruling  on  a  motion 
to  retax  costs,  an  appeal  must  be  taken  from  the  judgment. 
Even  if  the  record  in  the  present  case  was  in  proper  form, 
which  w6  shall  presently  show  it  is  not,  there  being  no  appeal 
from  the  original  judgment,  we  are  not  in  a  position  to  review 
that  portion  of  the  order  attempted  to  be  appealed  from  which 
pertains  to  the  retaxation  of  the  costs.  It  is  true  the  motion 
is  designated  as  one  to  reform  the  judgment,  but  in  substance, 
that  part  of  it  is  in  the  nature  of  a  motion  to  retax  costs  in  a 
judgment.  Whether  erroneously  or  not,  these  costs  were  in- 
cluded in  the  judgment  at  the  time  of  its  rendition.  An  ob- 
jection to  them  could  only  be  considered  with  the  judgment 
before  us  on  a  direct  appeal  from  the  judgment  itself. 

This  would  leave  for  the  consideration  of  this  court,  then, 
the  question  only  of  whether  or  not  the  lower  court  erred  in 
refusing  to  quash  the  execution  on  some  other  ground  than  the 
costs  contained  in  the  judgment.  But  the  record  is  in  such  a 
condition  as  to  present  absolutely  nothing  for  review.  The 
certificate  of  the  clerk  is  fatally  defective  in  itself.  It  fails  to 
state,  as  required  by  section  1739,  Code  of  Civil  Procedure 
1895,  that  an  undertaking  on  appeal  in  due  form  was  properly 
filed.  See  Railroad  Co.  v.  Anderson^  77  Cal.  297,  19  Pac. 
517,  which  construes  section  953  of  the  present  California 
Code  of  Civil  Procedure, — a  section  identical  with  section 
1739  of  the  Montana  statutes.  Said  section  1739  is  as  fol- 
lows : 

*'The  copies  provided  for  in  the  last  three  sections  must  be 
certified  to  be  correct  by  the  clerk  or  the  attorneys,  and  must 
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be  accompanied  with  a  certificate  of  the  clerk  or  attorneys  that 
an  undertaking  on  appeal  in  due  form  has  been  properly  filed^ 
or  the  stipulation  of  the  parties  waiving  an  undertaking/' 

Again,  the  district  court  clerk  had  no  authority,  under  t^aid 
section  1739,  to  certify  what  evidence,  documentary  or  oral, 
the  court  had  before  it  on  the  hearing  of  the  motion.  See 
Baker  v.  Snyder^  68  Cal.  617,  and  Walsh  v.  Hutchings^  60 
Cal.  228. 

Nor  had  he  any  authority  to  make  the  statement  contained 
in  the  certificate  that  no  memorandum  of  costs  was  ever  filed. 
Section  1739  points  out  clearly  what  the  certificate  of  the  clerk 
shall  be,  and  necessarily  any  statements  contained  in  that  cer- 
tificate, except  what  the  statute  permits,  are  mere  surplusage 
and  meaningless  on  appeal. 

The  present  Montana  Code  of  Civil  Procedure,  like  the  Cali- 
fornia Code,  contains  no  express  provision  for  the  authentica- 
tion or  identification  on  appeal  of  the  evidence,  oral  or  written, 
used  on  a  hearing  like  the  one  had  in  this  case  in  the  lower 
court.  Section  1739  is,  as  we  have  stated,  section  953  of  the 
California  Code  of  Civil  Procedure,  which  was  in  force  when 
the  cases  of  Baker  v.  Snyder  and  Walsh  v.  Bfivbchings^  stipra^ 
were  decided  by  the  supreme  court  of  California.  That  there 
must  in  some  manner  be  a  proper  identification  or  authentica- 
tion of  the  evidence  in  such  a  case,  for  the  purpose  of  having 
it  considered  on  appeal,  is  essentially  necessary,  however. 

Hayne  on  New  Trial  and  Appeal  (section  264)  discusses  the 
question  in  detail,  and  cites  California  decisions,  and  the  stat- 
utes of  that  state  applicable  to  the  inquiry  are  similar  to  those 
of  Montana.  There  are  also  decisions  of  the  supreme  court  of 
California  on  the  subject  later  than  those  referred  to  in  Mr. 
Hayne' s  work.  See  Somers  v.  Somers,  81  Cal.  608,  2  Pac. 
967,  and  White  v.   White,  88  Cal.  429,  26  Pac.  236. 

In  Somers  v.  Somers;,  Mr.  Justice  Works,  with  whom  con- 
curred Mr.  Justice  Fox,  declares  that  the  proper  and  simplest 
way  of  bringing  up  such  evidence  for  review  on  appeal  is  by 
means  of  a  bill  of  exceptions;  that  is  to  say,  of  course,  when 
the  attorneys  themselves  do  not  certify  as  they  are  authorized 
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to  do  under  said  section  1739.  We  are  inclined  to  agvee  with 
this  view  of  the  subject.  After  the  case  of  Somera  v.  Somersj 
9upra^  was  decided,  the  supreme  court  of  California  adopted  a 
rule  as  follows  :  <  <  In  all  cases  of  appeal  to  this  court  from 
orders  of  inferior  courts,  the  papers  and  evidence  used  or 
taken  on  the  hearing  of  the  motion  must  be  authenticated  by 
incorporating  the  same  in  a  bill  of  exceptions,  except  where 
another  mode  of  authentication  is  provided  by  law." 

The  adoption  of  this  rule  simply  carried  out  the  views  of 
Justices  Works  and  Fox.  Section  1156  of  the  Montana  Code 
of  Civil  Procedure  is  suflSciently  comprehensive  to  admit  of 
this  practice  without  a  formal  rule  of  this  court.  This  is  a 
digression,  but  the  question  of  practice  is  so  important  a  one 
that  we  deem  it  appropriate  to  intimate  our  view  of  the 
matter. 

Keturning  to  the  record  before  us,  we  find  that  it  consists 
of  unidentified  papers  strung  together,  with  nothing  to  suggest 
that  they  were  used  on  the  hearing  of  the  appellant's  motion; 
with  nothing  even  to  indicate  that  there  was  no  other  evidence 
before  the  court  when.it  made  the  order  complained  of.  Under 
these  circumstances,  every  presumption  is  in  favor  of  the  cor- 
rectness of  the  order  of  the  lower  court. 

As  early  as  1874,  Justice  Enowles,  in  Hibhard  v.  Tomlin-' 
sorij  2  Mont.  220,  said  :  '<A  motion  to  retax  costs  should  al- 
ways be  supported  either  by  the  records  in  the  case,  or  by 
affidavits  showing  the  illegal  charges,  or  by  a  statement  pre- 
senting them."  In  Haider  v.  Nottingham,  Id.  127,  this  court 
said:  ^'Holding,  as  we  do,  that  we  have  no  jurisdiction  to 
determine  the  issue  presented  in  this  appeal,  any  judgment  or 
order  that  we  might  render  thereon  would  be  void.  Not  de- 
siring to  cumber  our  records  with  a  void  judgment  or  order 
to  vex  the  court  below  with,  we  must  dismiss  this  appeal  on 
our  own  motion. " 

On  our  own  motion,  therefore,  we  dismisis  this  appeal. 

Dismissed.. 
Pembebton,  C.  J.,  and  Huiit,  J.,-  concur. 

VOI^  X1X-S9 
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?_536      MORSE,  Appellant,  v.  COMMISSIONERS  OF  GRANITE 

19    450 

i» 1  COUNTY,  Resfondbnts. 

19  4i)0 
80  58 
jO  8g4  [Submitted  March  SI,  1897.   Decided  April  26, 1897.] 

'  Cbtmty — PuroAasefrom  Cbmmtsstoner — J^ect  of. 

Where  the  sale  of  goods  by  a  county  oommlifioner  to  the  county,  Is  declared  to  be  Told 
under  a  statute,  the  title  to  the  goods  remains  In  the  vendor;  he  may  sell  them,  and 
his  vendee  may  resell  them  to  the  county  and  recover  the  reasonable  value  thereof. 

Appeal  from  District  Courts  (jfnmite  County,  Theodore 
Brantley^  Judge. 

Claim  by  John  W.  Morse  against  the  board  of  county  com- 
missioners of  Granite  county.  Judgment  of  nonsuit.  Plaint- 
iff appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

It  appears  from  the  record  in  this  case  that  the  plaintiff. 
John  W.  Mdrse,  presented  the  claim  sued  on  in  this  action, 
and  which  is  the  subject  of  the  litigation,  to  the  county  com- 
missioners of  Granite  county,  for  allowance,  which  claim  was 
allowed  by  the  commissioners  of  said  county.  Thereafter 
Wingfield  L.  Brown,  a  taxpayer  of  Granite  county,  appealed 
from  said  allowance  by  the  county  commissioners  to  the  dis- 
trict court,  under  the  statute  allowing  any  taxpayer  to  appeal 
from  the  action  of  the  county  commissioners  in  allowing  a 
claim  to  the  district  court.  The  pleadings  were  oral.  Morse 
claimed  that  he  sold  the  goods  and  wares  mentioned  in  the 
claim  in  litigation  to  the  .county .  commissioners  of  Granite 
county,  and  that  they  agreed  to  pay  him  the  price  named 
therefor. 

From  the  statement  on  appeal  in  this  case  it  appears  that  all 
of  the  items  mentioned  in  the  account  in  litigation  were  neces- 
sary for  the  proper  furnishing  and  supplying  of  the  court- 
house and  offices  for  the  county  ofSoers  of  said  cooQty;  that 
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Morse  was  the  owner  of  the  goods  claimed  to  have  been  sold 
to  the  commissioners,  and  had  a  right  to  sell  the  same  to  the 
county;  and  that  the  prices  claimed  therefor  were  the  reason- 
able value  thereof.  These  allegations  are  not  disputed;  but  it 
was  claimed  by  Brown,  who  appealed  from  the  allowance  by 
the  county  commissioners,  that  the  claim  sued  on  in  this  case 
^as  and  is  identically  the  same  claim  which  one  G.  B.  Cain 
presented  to  the  county  commissioners  of  said  county  in  1893, 
and  which  was  allowed  to  said  Cain  by  the  county  commis- 
sioners, and  from  which  allowance  Brown  appealed  to  the  dis- 
trict court,  and  that  on  said  appeal  to  the  district  court,  it  is 
alleged  and  claimed,  the  district  court  held  and  adjudicated  that 
said  allowance  to  Cain  by  the  county  commissioners  of  the  said 
account  was  null  and  void,  for  the  reason  that  said  Cain  was 
at  the  time  a  commissioner  in  and  for  said  cocmty  of  Granite, 
and  that  the  contract  of  sale  of  the  goods  in  dispute  made  by 
said  Cain  with  the  county  was  absolutely  null  and  void.  It 
was  also  claimed  by  Brown  that  the  property,  when  purchased 
by  the  county  commissioners  for  the  county  from  Morse,  was 
then,  and  had  been  since  the  alleged  purchase  by  the  county 
•from  Cain,  the  property  of  the  county,  and  that,  therefore, 
Cain  had  no  right  to  sell  the  property  to  Morse. 

The  allegations  that  the  property  was  the  property  of  the 
county,  and  that  Cain  had  no  right  to  sell  it  to  Morse,  are  de- 
nied by  Morse. 

The  case  was  tried  to  a  jury,  and,  at  the  close  of  Morse's 
testimony,  counsel  representing  Brown  in  the  district  court 
moved  for  a  nonsuit,  on  the  grounds  that — First,  <  'it  appears 
irom  the  evidence  that,  during  the  year  1893,  George  B.  Cain, 
commissioner,  had  sold  to  the  county  of  Granite  the  identical 
property  specified  in  the  bill  of  John  W.  Morse,  the  claimant 
in  this  action,  and  had  presented  said  bill  for  materials  so 
furnished,  which  said  bill,  on  appeal  therefrom,  duly  presented 
'On  December  21,  1893,  the  above-entitled  court  pronounced 
an  illegal  «nd  unjust  claim  against  the  county  of  Granite;' ' 
second,  ^'that  John  W.  Morse  has  failed  to  prove  a  valid,  sub 
fialipg  claim  against  said  county." 
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This  motiop  for  a  npnsuit  was  sustained  by  the  court,  and 
judgment  entered  in  favor  of  Brown  for  his  costs.  From  this 
judgment,  and  an  order  denying  a  new  trial,  the  appeal  is 
taken. 

C.  B.  JSfolan^  Attorney;  General,  and  Modgers  i&  Rodger^ 
for  Appellant. 

W.  L.  Brown,  R.  B.  Smith  and  R.  Z.  Wordy  for  Be- 
spondent. 

Pembebtok,  C  J. — Notwithstanding  the  record  shows  that; 
the  case  has  been  litigated  with  a  great  deal  of  zeal,  and  dis- 
closes ill  feeling  between  the  parties  that  has  no  place  in  a 
trial  in  the  courts,  still,  when  we  strip  the  record  of  its  rub- 
bish and  immaterial  questions  and  contentions,  we  think  the 
real  issue  involved  is  a  simple  one,  and  easy  of  solution. 

It  is  conceded  that  Morse  sold  the  property  to  the  county.; 
th%t  the  property  was  necessary  for  furnishing  the  courtbouse 
and  offices  of  the  county;  that  the  prices  charged  and  the  sum 
allowed  Morse  by  the  county  commissioners  were  reasonaUe; 
that  the  property  sold  was  reasonably  worth  the  sum  agreed  to 
be  paid  and  allowed. 

Brown's  principal,  if  not  the  only,  objection  on  his  appeal 
from  the  allowance  of  Morse's  account  by  the  commissioners, 
was  that  Cain,  from  whom  Morse  bought  the  property,  had 
sold  the  same  property  to  the  county,-  and  had  his  claim  there- 
for allowed,  long  before  he  sold  the  property  to  Morse,  and 
that,  on  an  appeal  by  Brown  to  the  district  court,  Cain's  claim 
had  been  held  and  adjudicated  to  be  null  and  void  and  illegal, 
for  the  reason  that,  under  the  statute,  Cain,  who  was  at  the 
time  a  county  commissioner,  could  not  contract  with  the 
county.     (Compiled  Statutes  1887,  Fifth  Division,  §  1110.) 

Now,  without  commenting  on  this  statute,  let  us  inquire 
what  was  the  effect  of  the  judgment  of  the  district  court  in 
holding  and  adjudicating  Cain's  claims  against  the  county  foft 
this  property  < 'illegal. and  void."  Counsel  for  respondentaay 
that,  by  such  adjudication,  the  property  became  the  property 
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of  the  county,  and  that  thereafter  Cain  had  no  authority  to 
sell  it  to  Morse  or  any  one  else.  The  district  court  held  the 
contract  of  sale  of  the  property  between  Cain  and  the  county 
to  be  yoid,  because  prohibited  by  statute.  This  left  the  title 
to  the  property  still  in  Cain.  The  court  did  not  and  could 
not,  by  such  adjudication,  confiscate  Cain's  property.  If, 
after  such  adjudication  by  the  district  court,  the  county  kept 
possession  of  the  property,  and  appropriated  it  to  its  use,  it 
could  not  avoid  paying  the  reasonable  value  thereof,  because 
the  contract  by  which  it  obtained  it  was  ultra  vireSj  illegal,  and 
void.  This  question  is  fully  discussed  by  this  court  in  State 
ex  rel.  etc.  v.  Dickermmt^  16  Mont.  278,  40  Pac.  698. 

And  besides  the  admissions  and  concessions  shown  by  the 
record,  and  set  out  in  the  statement  of  the  case,  Morse  and 
Cain  both  swear  that  the  sale  of  the  property  in  litigation  was 
made  in  good  faith,  and  for  a  valuable  consideration.  On  a 
motion  for  non-suit,  as  this  court  has  frequently  said,  what- 
ever the  evidence  tends  to  prove  will  be  regarded  as  proved. 
{Soyerv.  Water  Co.^  15  Mont.  1,  37  Pac.  838;  McKay  v. 
Railway  Co,y  13  Mont.  16,  31  Pac.  999;  Creek  y,  McManus^ 
13  Mont.  152,  32  Pac.  675;  Mayer  v.  Cwrothera,  14  Mont. 
274,  36  Pac.  182;  Jensen  v.  Ba/rhour,  15  Mont.  582,  39  Pac. 
906.) 

We  think  it  cannot  be  disputed  that  Morse's  evidence  tended 
at  least  to  prove  his  cause  of  action. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded  for  new  trial  in  accordance  with  the  views 
herein  expressed. 

Reversed  and  Remam^ded. 

Hunt  and  Buck,  JJ.,  concur. 
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w  gj   BIG  BLACKFOOT  MILLING  COMPANY,  Appellant,  if. 
^^      BLUE  BIRD  MINING  COMPANY  bt  al.  ,  Rbspondbito. 

~i9~4^\  [Submitted  April  12, 1887.    Decided  April  26. 1897.] 

32   348| 

Mechcmic^s  Lien — Pleading. 

Mechanic's  LiBN~PIead(n(7.— a  complaint  in  an  action  to  foreclose  a  mechanics  Ueo 
upon  teyeral  pieces  of  property  not  contiguous  and  not  of  similar  character.  wUeh 
does  not  show  that  the  material  for  which  the  lien  is  sought  was  furnished  under  one 
contract,  or  for  which  part  of  the  property  It  was  furnished,  does  not  state  fscts  solll- 
clent  to  constitute  a  cause  of  action,  and  is  uncertain  and  unlntelligihle,  because  It 
does  not  sufficiently  designate  the  property  for  which  the  material  was  furnished. 

Appeal  from  District  Courts  Silver  Bow  County,  «/.  J. 
McHatton^  Jvdge. 

Action  by  the  Big  Blackfoot  Milling  Company  against  the 
Blue  Bird  Mining  Company,  Limited,  and  others,  to  foreclose 
a  mechanic's  lien.  There  was  judgment  on  demurrer  sus- 
tained to  the  complaint,  and  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  a  suit  to  foreclose  a  mechanic's  lien.  The  account 
for  which  the  plaintiff  claims  a  lien  is  for  lumber,  timber,  and 
building  material,  amounting  in  the  aggregate  to  $5,622.49, 
sold  and  delivered,  as  it  is  alleged  by  the  plaintiff,  to  the  de- 
fendant the  Blue  Bird  Mining  Company,  Limited,  during  the 
year  1891,  and  up  to  March,  1892,  from  time  to  time,  as 
appears  from  the  account,  and  upon  which  it  is  alleged  the 
defendant  Blue  Bird  Mining  Company,  Limited,  paid  $1,944. 45 
during  the  time  aforesaid;  this  suit  being  for  the  balance  of 
the  account.  The  plaintiff  claims  a  lien  in  this  action,  as  set 
forth  in  his  statement  for  a  lien  as  well  as  in  his  complaint,  on 
29  separate  quartz-mining  claims;  160  acies  of  land;  5  town 
lots,  which  are  in  different  blocks  in  the  town  of  Rocker;  a 
right  of  way  over  certain  lots  described  in  the  complaint;  a 
water  right,  also  described;  a  lease- hold  estate  in  a  certain 
quartz  mine;  and  other  properties, — all  situated  in  Silver  Bow 
county. 
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The  complaint  alleges  that  all  of  said  property,  at  the  time 
plaintiff  famished  the  timber,  lumber,  and  bailding  materials 
set  out  in  its  account,  was  owned  and  operated  by  the  defend- 
ant Blue  Bird  Mining  Company,  Limited,  as  a  mine,  and  as 
one  mining  claim  or  plant,  and  that  plaintiff  furnished  all  of 
said  material  to  said  mining  company  on  the  credit  of  the 
whole  property  as  a  unit,  and  as  one  mining  claim  or  plant. 

There  is  no  allegation  in  the  complaint  that  any  of  the 
mining  claims  are  contiguous  to  one  another,  or  that  the  real 
estate  other  than  the  mining  claims,  or  any  part  of  it,  is  ad- 
joining the  mining  claims,  or  any  of  them;  nor  is  it  alleged 
that  the  lumber  and  building  niaterials  mentioned  in  the  com- 
plaint and  account  sued  on  were  delivered  under  one  contract; 
but  it  does  appear  from  the  account  filed,  as  well  as  from  the 
complaint,  that  said  materials,  lumber,  and  timber  were  deliv- 
ered from  time  to  time  from  December  4,  1891,  up  to  March 
1,  1892. 

The  defendants  W.  L.  Hoge,  M.  B.  Brownlee,  F.  E.  Sar- 
geant,  and  R.  C.  Chambers,  under  the  firm  name  of  Hoge, 
Brownlee  &  Co. ,  filed  a  demurrer  to  the  complaint  on  the 
grounds: 

First.  ''That  the  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action." 

Second.  *  'That  the  said  complaint  is  uncertain,  unintellig- 
ible, and  ambiguous,  in  this:  that  it  does  not  appear  upon 
what  property  the  plaintiff  is  attempting  to  enforce  its  lien, 
and  it  also  appears  that  the  said  lien  is  attempted  to  be  en- 
forced upon  property  far  in  excess  of  the  amount  of  property 
permitted  by  law  to  be  included  in  a  lien." 

The  court  sustained  the  demurrer  to  the  complaint,  and,  the 
plaintiff  having  failed  to  amend  its  complaint,  or  further  pros- 
ecute the  case,  judgment  was  rendered  in  favor  of  the  defend- 
ants, dismissing  plaintiff's  suit,  and  for  costs.  From  this 
judgment  the  plaintiff  appeals. 

T.  C.  Mars/tall  and  F.  T.  McBride,  for  Appellant. 
ForhU  cfe  Forbis^  for  Respondents. 
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Pembbbton,  C.  J. — ^The  real  question  presented  by  this 
appeal  is  whether  the  complaint  designates  or  specifies  any 
particular  acre  or  parcel  of  land  with  such  certainty  as  would 
entitle  it  to  a  judgment  enforcing  a  lien  against  it. 

The  appellant  contends  that  the  complaint  describes  the  land 
so  that  it  can  be  identified.  We  do  not  doubt  that  an  officer 
might  find  all  the  land  from  the  description  given  in  the  com- 
plaint. As  shown  in  the  statement,  there  is  a  large  amount 
of  land  described  in  the  complaint,  amounting  to  nearly  800 
acres,  some  of  which  consists  of  quartz-mining  claims,  160 
acres  not  shown  to  be  mining  ground  (and  presumably  not 
mineral),  several  town  lots  shown  to  be  in  different  blocks,  a 
water  right,  a  right  of  way  over  certain  lots,  and  other 
property. 

Now,  then,  the  question  is:  Does  the  complaint  show  or 
designate  any  particular  part  of  this  large  amount  of  land,  of 
different  kinds  and  character,  upon  which  the  building  material 
was  used,  and  which  was  improved  or  benefited  thereby, 
against  which  a  lien  is  sought,  with  such  certaintyas  to  enable 
or  authorize  the  court  under  the  law  to  enter  judgment  en- 
forcing the  lien  ? 

Appellant  contends  that  it  is  sufficient  to  describe  all  the 
property  owned  by  the  defendant  Blue  Bird  Mining  Company 
at  the  time  the  materials  were  furnished.  The  complaint 
alleges  that  all  of  the  land  described  constituted  one  mining 
claim  and  plant,  and  that  credit  was  given  on  the  faith  of 
the  defendant  Blue  Bird  Mining  Company  owning  all  of  the 
property  as  a  unit  in  its  mining  operations.  In  support  of  the 
contention  that  all  of  the  property  described  in  the  complaint 
constituted  but  one  mining  claim  or  plant,  counsel  cites  Smelt- 
ing Company  v.  Kemp^  104  U.  S.,  opinion,  page  648,  in  which 
the  court,  by  Mr.  Justice  Field,  says:  < ^Indeed,  his  claim 
may  include  as  many  adjoining  locations  as  he  can  purchase, 
and  the  ground  covered  by  all  will  constitute  his  mining 
claim,  and  be  designated  as  such  in  the  general  understanding 
of  miners,  and  the  meaning  they  attach  to  the  term." 

The  learned  judge   was  here   speaking  of  the  number  of 
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claims  or  adjoining  locations  that  might  be  included  in  the 
patent  when  owned  by  one  person  or  company.  But  this  is  a 
different  question,  we  think,  from  the  one  at  bar.  Many 
authorities  hold  that,  «  where  labor  and  materials  are  fur- 
nished under  a  single  contract  for  buildings  to  be  erected  on 
contiguous  lots  owned  by  the  same  person,  the  liens  will  attach 
to  all  the  lots,  irrespective  of  the  amount  of  material  used  on 
each.''  (Boisot  on  Mechanic's  Liens,  §  173,  and  cases  cited 
in  note.) 

A  large  number  of  cases  also  hold  that,  where  the  lots  are 
not  contiguous,  the  lien  is  only  on  each  lot  for  the  value  of 
the  work  or  materials  expended  on  that  particular  lot.  (Id. , 
and  cases  cited  in  note  55.) 

Another  line  of  respectable  authorities  holds  that  the  lien 
can  only  be  claimed  for  material  furnished  for  the  particular 
lot  or  tract  of  land  upon  which  they  were  used,  regardless  of 
the  question  whether  the  lots  are  contiguous,  and  the  materials 
for  all  were  furnished  under  one  contract.  (2  Jones,  Liens, 
§§  1425,  1426,  and  authorities  cited  in  the  notes.) 

But  the  complaint  in  this  case  does  not  show  the  different 
lots  or  tracts  of  land  to  be  contiguous.  The  reverse  is  shown. 
There  are  29  mining  claims  described  in  the  complaint.  None 
of  them  are  alleged  to  be  contiguous.  One  hundred  and  sixty 
acres  of  nonmineral  land  are  described  in  the  complaint. '  This 
land  is  not  alleged  to  be  contiguous  to  any  other  land  included 
in  the  complaint.  There  are  town  lots  enumerated  in  the 
complaint,  shown  to  be  in  different  blocks  in  the  town  of 
Rocker,  and  none  of  them  alleged  to  be  adjoining  any  other 
ground  mentioned  in  the  complaint.  Nor  does  the  complaint 
locate  the  water  right,  or  right  of  way,  or*  leasehold  estate 
mentioned  therein  with  reference  to  any  other  property  de- 
scribed. Nor  is  it  anywhere  alleged  that  the  building  mater- 
ials and  lumber  mentioned  in  the  complaint  were  sold  under 
one  contract.  In  fact,  the  inference  from  an  inspection  of  the 
account  sued  on  is  that  the  materials  were  not,  and  of  necessity 
could  not  have  been,  covered  by  one  contract.  The  account 
shows  the  materials  or  timbers  sued  on  to  be  principally  min- 
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ing  timbers;  that  is,  timbers  used  in  developing  mines.  Now, 
it  would  be  impossible  for  a  mine  operator  ordinarily  to  tell 
in  advance  how  mach  of  such  material  he  would  need  in  devel- 
oping a  mine,  or  working  it  to  any  considerable  extent.  He 
would  of  necessity  have  to  buy  or  contract  for  such  materials 
from  time  to  time  as  the  necessities  of  the  mine  would  require 
for  the  development  thereof.  So  that  we  are  unable  to  see 
how  a  contract  in  relation  to  furnishing  timbers  for  developing 
a  mine  could  be  a  long-continuing  one. 

This  case  is  widely  distinguished  from  Steam  Heating^  etc. 
Company  v.  Welh,  16  Mont.  65,  40  Pac.  78.  In  that  case 
there  was  a  finding  of  fact  that  the  contract  under  which  all 
the  materials  were  furnished  was  one  continuing  contract.  The 
statement  of  the  case  at  bar  shows  a  different  state  of  facts. 
Contracting  for  timbers  to  extensively  develop  a  mine  is  a  very 
different  thing  from  contracting  for  materials  to  build  a  house. 
In  relation  to  the  mine,  the  operator  must  ordinarily  contract 
for  his  materials  from  time  to  time,  as  the  necessities  of  the 
case  demand;  whereas  in  the  case  of  a  house  the  materials  can 
readily  be  contracted  for  in  advance  at  one  time,  as  what  is 
needed  is  known  from  the  beginning. 

So  that,  conceding  that  it  is  the  law  that  a  lien  may  be  had 
on  several  adjoining  lots  and  the  buildings  thereon,  if  owned 
by  one  person,  and  all  the  materials  are  contracted  for  under 
one  contract,  still  we  think  the  facts  of  this  case  do  not  bring 
it  within  this  rule. 

Whatever  may  be  conceded  to  appellant  as  to  what  consti- 
tutes a  claim,  as  announced  in  Smelting  Company  v.  Kemp^ 
supra^  in  that  case  the  court  did  not  hold  that  a  party  could 
unite,  in  his  application  for  patent,  quartz  claims,  nonmineral 
land,  town  lots,  water  rights,  etc. 

Counsel  contends  that,  under  the  rule  announced  by  this 
court  in  Smith  v.  Mining  Company^  12  Mont.  524,  31  Pac. 
72,  the  appellant  is  entitled  to  a  lien  in  this  case  against  all 
the  ground  described  in  the  complaint. 

In  that  case  we  held  that  the  law  limiting  the  operation  of 
the  mechanic's  lien  to  one  acre  of  ground,  when  outside  of  any 
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town  or  city,  did  not  apply  to  a  lode  mining  claim,  because  the 
law  gave  the  lien  on  a  quartz  lode.  Smith  v.  Mining  Com- 
pany, supra,  does  not  go  to  the  extent,  and  is  not  authority 
for  the  contention,  that  any  number  of  noncontiguous  lode 
claims,  large  tracts  of  nonmineral  lands,  town  lots,  water 
rights,  etc. ,  can  all  be  included  in  one  statement  or  proceeding 
to  secure  and  enforce  a  mechanic's  lien. 

We  do  not  assent  to  the  claim  of  appellant  that  it  could  not 
designate  any  particular  part  of  the  large  body  of  ground  de- 
scribed in  the  complaint  upon  which  the  materials  sued  for 
were  used.  With  the  slightest  effort,  it  seems  to  us,  the  ap- 
pellant could  have  obtained  some  knowledge  or  information  as 
to  what  particular  lode  claim,  acre  of  ground,  or  town  lot,  the 
materials,  or  some  part  thereof,  were  used  upon.  But  there 
is  no  attempt  in  the  complaint  to  make  such  designation,  or 
any  excuse  offered  for  not  so  doing.  For  this  reason  we  think 
the  complaint  of  plaintiff  was  bad  for  ambiguity  and  indefinite- 
ness,  as  well  as  for  not  stating  facts  sufficient  to  entitle  it  to  a 
lien,  especially  in  this  case,  where  the  parties  to  the  suit  are 
not  the  same  as  those  to  the  original  contract.  (2  Jones, 
Liens,  §  1426,  and  authorities  cited). 

To  hold  otherwise  would  be  to  ignore  entirely  the  general 
rule  that  the  lien  attaches  only  to  the  particular  lot  or  tract  on 
which  the  labor  has  been  performed,  or  the  improvements 
made,  or  building  erected. 

We  see  no  error  in  the  action  of  the  district  court  in  sus- 
taining the  demurrer  to  the  complaint,  for  the  reasons  above 
stated.     The  judgment  is  affirmed. 

Affirmed. 

Hunt  and  Buck,  JJ.  ,  concur. 
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ON  MOTION  FOR  REHEARING. 

Per  Curiam. — Counsel  for  appellant,  in  his  petition  and 
argument  for  rehearing  in  this  case,  says  that,  in  the  opinion 
rendered  therein,  the  court  overlooked  section  2131,  Code  of 
Civil  Procedure,  which  provides  that  a  mistake  in  the  amount 
or  description  does  not  affect  the  validity  of  the  lien. 

The  question  is  not  involved.  It  was  conceded  in  the  argu- 
ment of  the  case  by  counsel  for  the  respondents  that  the  de- 
scription  of  the  premises  mentioned  in  the  complaint  was 
sufficient  to  identify  them.  But  the  point  contended  for  by 
respondents  was  that  there  was  no  specification  of  any  particu- 
lar lot  or  parcel  of  land  in  the  large  body  of  land  described  in 
the  complaint  upon  which  a  lien  could  be  held  to  attach;  that 
is  to  say,  that  no  particular  lot  or  parcel  of  the  land  was  de- 
scribed as  the  premises  on  which  the  lumber  sued  for  was 
used,  with  such  particularity  as  to  entitle  plaintiff  to  a  lien 
thereon.  And  for  this  reason  the  court  below  held  the  com- 
plaint bad  on  demurrer.  We  only  decided  that  there  was  no 
error  in  this  action  of  the  lower  court. 

Counsel  for  appellant  contends  that  this  court  passed  upon 
the  validity  of  the  contract  by  which  plaintiff  furnished  the 
lumber  to  the  Blue  Bird  Mining  Company,  when  its  validity 
was  not  before  this  court. 

In  this  counsel  is  clearly  mistaken.  We  said  nothing  as  to 
the  validity  of  this  contract.  We  simply  referred  to  it  to 
show  that  it  is  not  similar  to  the  contracts  treated  in  the 
authorities  and  cases  cited  in  our  opinion.  We  did  not  even 
hold  that  a  contract  was  essential  to  the  right  to  claim  and 
enforce  a  lien.     This  question  is  not  involved  in  this  case. 

But  whether  the  contract  in  this  case  be  valid  or  invalid,  or 
whatever  the  nature  of  the  contract  may  be.  it  is  our  opinion 
that  the  complaint  is  bad,  for  the  reasons  stated  in  the  opinion 
and  restated  herein.  We  think  the  petition  for  a  rehearing  is 
without  merit. 

From  a  careful  consideration  of  the  petition  for  a  rehearing 
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in  this  case,  we  are  impressed  with  the  belief  that  counsel  has- 
not  taken  the  trouble  to  study  the  opinion  of  the  court  suffi- 
ciently to  ascertain  what  this  court  did  treat  and  decide.  We 
do  not  wish  to  restrict  in  any  way  the  right  to  apply  for  a^ 
rehearing  in  any  proper  case,  but  we  think  we  have  a  right  to- 
insist  that  petitions  should  oiily  be  presented  in  those  cases 
where  auch  proceeding  is  j^ustified  and  based  upon  some  reas- 
onably good  ground  shown  on  the  face  of  the  petition.  Th& 
petition  should  call  the  attention  of  the  court  to  some  error  or 
oversight  committed  by  it  in  treating  and  deciding  the  ease,  as. 
shown  by  the  record  and  opinion  itself .  Petitions  for  tehearing 
should  only  be  resorted  to  in  proper  cases.  The  time  of  this 
court  should  not  be  taken  up  in  considering  petitions  for  re- 
hearing that  show  no  grounds  therefor,  and  which  show  that 
counsel  have  not  studied  the  opinion  of  the  court  sufficiently 
to  determine  what  questions  of  fact  or  law  have  been  treated 
or  determined  by  the  opinion  sought  to  be  reviewed.  The 
practice  hereby  criticised  has  become  so  common  as  to  amount 
to  an  abuse  of  the  rule  allowing  petitions  for  rehearing,  and,. 
we  think,  justifies  this  animadversion. 

The  judgment  rendered  herein  will  not  be  disturbed. 

Petition  Denied^ 
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19-4^  ELLINGHOUSE  et  al.,  Respondwjt,  v.  TAYLOR, 

19      4Qi  APPEI4LANT. 

2ft    475| 
10      4d  [Submitted  April  2, 1807.   Decided  April  28,  J||7.] 

10      4621      Ocmsti^uiion —  Construction — JEminent  Domain — Higkt  of  Way 
for  DitcheB. 

CovBTiTUTioir—CofutrueMoii.— Section  16,  article  8  of  the  constitution  prorldes  thai 
**the  use  of  all  waters  that  aie  now  appropriated  or  may  hereafter  be  appropriated' 
for  sale,  rental,  distribution  or  other  beneficial  use,  and  the  right  of  way  over  the 
lands  of  others  for  all  ditches  ■  necessarily  used  therewith  shall  be  held  to  be 

a  public  use."  BfAA^  that  the  phrase  "other  beneficial  use"  Includes  other  uses  than 
such  as  are  kindred  to  rental,  sale  or  distribution. 

Baxk.— The  use  of  water  to  cultivate  a  particular  tract  of  land,  is  a  public  use,  under 
section  16,  article  8  of  the  constitution. 

BAMB-£m<fient  Domain— BiffAto/  TToy  /or  IHtefe.— The  law  of  March  6,  1891,  which 
authorizes  a  proceeding  to  condemn  a  right  of  way  oyer  the  lands  of  another  for  a 
ditch  to  be  used  for  irrigating  purposes,  is  not  unconstitutional. 

Emiksnt  Domaik -TrewpoMer.— The  mere  fact  that  pkiintifis  had  been  trespassers 
upon  defendant's  land,  does  not  dei  rlTO  them  of  the  right  to  condemn  a  right  of  way 
for  a  public  use. 

Appeal  from  District  Courts  Madison  County.  Framk 
Showers^  Judge. 

Proceeding  by  Frederick  EUinghouse  and  Elijah  D.  Marsh 
to  condemn  right  of  way  for  an  irrigating  ditch  across  the 
lands  of  Thomas  T.  Taylor.  From  a  decree  establishing  such 
right  of  way,  defendant  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Respondents  (plaintiffs  below)  instituted  a  proceeding  under 
the  act  of  the  state  legislature  approved  March  6,  1891,  for 
the  purpose  of  condemning  a  right  of  way  for  an  irrigating 
ditch  across  the  land  of  appellant  (defendant  below). 

The  complaint  averred  the  interest  of  plaintiffs  in  certain 
described  lands,  the  appropriation  of  the  water  to  be  conveyed 
for  the  irrigation  thereof,  the  necessity  of  the  right  of  way 
for  a  ditch  across  defendant's  land,  and  a  failure  on  defend* 
ant's  part  to  enter  into  an  agreement  as  to  the  same.  A  de- 
murrer to  the  complaint  for  failure  to  state  a  cause  of  action, 
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and  for  wsnt  of  jurisdiction  on  the  part  of  the  court  to  enter- 
tain it  because  of  the  unconstitutionality  of  the  law  of  1891, 
waa  interposed  and  overruled. 

The  answer  filed  denied  most  of  the  material  allegations  of 
the  complaint,  pleaded  the  unconstitutionality  of  the  statute 
of  1891,  and  set  forth  affirmatively  that  defendant's  land 
would  be  seriously  iajuted  by  the  granting  of  the  right  of 
way;  that  the  plaintiffs  could  convey  water  to  their  land  with- 
out a  ditch  through  defendant's  land;  and  that  the  condemna- 
tion proceeding  was  not  in  good  faith,  bat  for  the  purpose  of 
harassing  defendant. 

The  replication  denied  the  affirmative  matter  set  forth  in  the 
answer.  A  trial  was  had,  and  the  courts  on  the  evidence, 
made  an  order  granting  the  right  of  way,  and  appointing  com- 
missioners to  assess  damages.  Upon  the  report  of  the  coin- 
niissioners  filed,  after  denying  a  motion  to  set  aside  their  find- 
ings, the  court  entered  a  decree  in  behalf  of  plaintiffs.  The 
appeal  is  from  the  decree  and  the  several  orders  incidental 
thereto.  The  record  contains  none  of  the  evidence  intro- 
duced. 

W.  A.  Clarkf  for  Appellant. 
Lew  L,  Callaway^  for  Respondents. 

Buck,  J. — Appellant's  counsel  states  the  main  points  he  re- 
lies upon  for  a  reversal  of  the  judgment  of  the  lower  court 
substantially  as  follows: 

<<First.  That  the  complaint  failed  to  state  facts  sufficient  to 
giVe  jurisdiction,  for  the  reason  that  it  shows  upon  its  face 
the  right  sought  to  be  acquired  is  not  a  public  use. 

^^Second.  That  the  law  of  1891  is  unconstitutional,  inasmuch 
as  it  permits  a  right  of  way  for  private  use. 

* 'Third.  That  the  right  to  take  private  property  for  private 
use  in  the  case  of  appropriations  of  water  is  not  authorized  by 
section  15,  article  3  of  the  constitution  of  the  state  of  Mon- 
tana, providing  that  the  use  of  all  waters  that  are  now  ap- 
propriated,    or  may  hereafter    be    appropriated,    for   sale, 
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rental,  distribution,  or  other  beneficial  use,  and  the  right  of  way 
over  the  lands  of  others  for  all  ditches,  drains,  flumes,  canals 
and  aqueducts  necessarily  used  in  connection  therewith,  shall 
be  held  to  be  a  public  use.  The  term  <other  beneficial  use^ 
makes  it  apply  only  to  uses  kindred  to  sale,  rental  or  distribu- 
tion; that  is  to  say,  the  beneficial  use  must  be  something 
kindred  to  rental,  sale  or  distribution,  and  applies  to  the  ap- 
propriation and  use  of  large  quantities  of  water  for  public 
purposes,  or  to  supply  a  large  number  of  individuals,  *  * 
*  but  does  not  apply  to  appropriations  and  uses  by  private 
individuals  for  distinctly  private  purposes.  That  the  scope  of 
this  section  of  the  constitution  is  limited,  rather  than  extended 
by  the  words  *other  beneficial  uses.'  " 

We  cannot  agree  with  this  construction  of  section  15,  article 
3  of  the  constitution  of  Montana.  The  phrase  ^'other  bene- 
ficial use''  clearly  includes  in  the  term  ^'public  use"  the  use 
of  water  for  the  purpose  of  irrigating  a  particular  tract  of 
agricultural  land,  or  working  a  particular  mine,  as  well  as  the 
use  of  water  for  irrigating  a  number  of  tracts  of  land,  or 
working  a  number  of  mines  owned  by  different  piirsons.  In 
California,  whose  constitutional  provision  on  the  subject  of  the 
use  of  water,  it  is  insisted  by  appellant,  is  substantially  the 
same  as  that  of  Montana,  a  much  narrower  interpretation  of 
the  term  <  ^public  use"  has  been  adhered  to  than  we  can  agree 
with.  In  Lorenz  v.  Jacobs  63  Cal.  73,  the  supreme  court  of 
California  held  that :  <<The  right  of  eminent  domain  is  re- 
stricted to  the  taking  of  private  property  for  public  use.  It 
cannot  be  exercised  in  favor  of  the  the  owners  of  mining 
claims,  to  enable  them  to  obtain  water  for  their  own  usd  in 
working  such  claims,  though  the  intention  may  also  be  to  sap- 
ply  water  to  others  for  mining  and  irrigating  purposes." 

And  yet  in  the  state  of  California  no  constitutional  objection 
is  urged  against  the  construction  of  ditches  and  condemnation 
of  rights  of  way  therefor  in  order  to  distribute  water  to  a 
number  of  owners  of  agricultural  or  mining  lands.  What  real 
distinction  is  there,  so  far  as  the  term  ^^public  use"  is  con- 
cerned, between  the  benefit  that  results  to  a  state  from  the  re- 
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clamation  by  artificial  irrigation  of  160  acres  of  agricultural 
land  owned  by  one  or  two  persons,  and  the  reclamation  by 
the  saiiEie  means  of  thousands  of  acres  owned  by  many  differ- 
ent persons  living  together  in  one  subdivision  of  the  state?  We 
do  not  think  there  is  any  in  principle.  The  reclamation  of  one 
smi^ll  field  by  means  of  artificial  irrigation  promotes  the  de- 
velopment and  adds  to  the  taxable  wealth  of  the  state  as  well 
as  the  reclamation  by  the  same  means  of  a  number  of  fields. 
The  only  difference  is  the  extent  of  the  benefit. 

The  constitutional  provision  of  California,  however,  is  not 
the  same  as  that  of  Montana  on  the  subject  of  the  use  of  water. 
The  iormer  does  not  contain  the  phrase  ^*other  beneficial  use. " 
But,  even  if  this  phrase  were  not  included  in  the  Montana  pro- 
vision, we  should  not  f^l  disposed  to  follow  the  California 
construction.  It  impresses  us  as  narrow  and  retrogressive. 
Under  this  language  in  the  constitution  of  each  state,  namely, 
''the  appropriation  of  water  for  distribution,"  we  think  the 
courts  of  either  state  would  be  justified  in  declanng  the  use  of 
water  for  one  or  two  tracts  of  land  or  mines  a  "public  use." 

The  term  "public  use,"  under  the  later  and  better  line  of 
authorities,  is  not  limited  to  cases  wherein  persons  or  incorpo- 
rated aggregations  of  persons,  in  consideration  of  the  right  of 
eminent  domain  conferred  upon  them  by  the  state,  have  bound 
themselves  to  the  direct  discharge  of  a  duty  to  the  people  at 
large,  and  from  and  in  the  discharge  of  which  the  people,  in- 
dividually and  collectively,  derive  a  direct  benefit,  and  are  di- 
rectly interested;  as,  for  instance,  the  reciprocal  obligation  in- 
curred by  common  carriers  in  return  for  the  right  to  engage 
in  their  business  to  transport  passengers  and  freight  without 
discrimination.  A  "public  use"  is  far  broader  in  scope. 
Persons  have  been  allowed  the  right  of  eminent  domain  on  the 
theory  of  a  public  use,  in  the  construction  of  dams  for  the 
operation  of  ^rist  and  saw  mills,  in  the  reclamation  of  swamp 
lands,  and  in  other  similar  instances  that  might  be  enumerated 
where  the  public  had  no  direct  interest  in  these  opt  rations, 
whose  main  end  was  mere  private  gain,  and  where  the  benefit 
to  the  people  at  large  could  result  indirectly  and  incidentally 
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only  from  the  increase  of  wealth  and  the  development  of 
natural  resources. 

The  whole  subject  is  very  ably  treated,  and  the  pertinent 
authorities  carefully  collated,  by  Chief  Justice  Gooding  in  the 
case  of  Oury  v.  Goodwin  (Ariz. )  26  Pac  376.  It  is  also  dis- 
cussed by  Mr.  Justice  Hunt  in  the  case  of  Butte^  Anaconda  it- 
Pacific  Railway  Co.  v.  Montana  Union  Railway  Co.^  16 
Mont.  504,  41  Pac.  232. 

In  the  last  mentioned  decision  the  conclusion  we  have 
reached  in  the  premises  is  clearly  foreshadowed.  Hence  we 
deem  it  unnecessary  to  go  more  fully  into  the  subject.  The 
public  policy  of  the  territory  and  the  state  of  Montana  has  al- 
ways been  to  encourage  in  every  way  the  development  of  the 
minerals  contained  in  its  mountains,  and  the  necessity  for 
adding  to  its  tilled  acreage  is  manifest  This  state  is  an  arid 
country,  and  water  is  essential  to  the  proper  tillage  of  its 
scattered  agricultural  valleys.  With  all  this  in  view,  it  was 
expressly  declared  in  our  state's  constitution  that  the  use  of 
water  by  private  individuals  for  the  purpose  of  irrigating  their 
lands  should  be  a  public  use.  The  statute  of  1891  regulating 
the  manner  in  which  rights  of  way  for  irrigating  ditches  should 
be  acquired  was  enacted  under  the  constitution  in  order  to 
carry  out  the  intention  of  its  framers  and  the  people  who 
adopted  it.  Reference  to  the  United  States  supreme  court  de- 
cisions cited  in  the  cases  supra  will  also  prove  that  the  consti- 
tution and  the  law  of  Montana  do  not  violate  the  constitution 
of  the  United  States.  See,  also,  Irrigation  District  v.  Brau- 
ley  (Nov.  16,  1896),  17  Sup.  Ct.  63. 

The  complaint  alleges  that  the  ditch  for  which  a  right  of 
way  was  prayed  had  been  originally  constructed  by  plaintiffs 
in  ignorance  that  a  right  of  way  was  necessary,  and  that  de- 
fendant, with  knowledge  of  its  construction,  had  made  no  ob- 
jection at  the  time.  The  answer  denies  that  it  was  so  con- 
structed. The  appellant  insists  that,  inasmuch  as  the  com- 
plaint shows  on  its  face  that  plaintiffs  were  originally  tres- 
passers upon  his  ground,  for  that  reason  also  they  were  not 
entitled  to  a  decree  for  a  right  of  way. 
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If  appellant  suBtained  damage  by  reason  of  any  trespass  on 
his  ground  by  plaintiffs,  he  has  a  remedy.  Bat  plaintiffs,  by 
reason  of  an  inadvertent  trespass,  should  not  be  debarred  from 
obtaining  what  the  law  entitles  them  to  receive. 

It  is  objected  that  the  court  and  the  commissioners  appointed 
failed  to  find  that  the  right  of  way  sought  to  be  acquired  by 
plaintiffs  was  for  a  public  use.  The  facts  set  forth  in  the  com- 
plaint clearly  show  that  such  use  was  a  public  use  within  the 
purview  of  the  constitution.     Such  a  finding  was  unnecessary. 

Other  objections  are  made,  but,  as  they  involve  a  consider- 
ation of  the  evidence,  which  is  not  in  the  record,  we  cannot 
consider  them.     The  judgment  is  affirmed. 

Affirmed. 

Pembebtok,  C.  J.,  and  Hunt.,  J.,  concur. 
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Appellant. 
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ASSAULT  AVD  Battebt— Svidcfice.— A  Terdiet  of  guilty  of  assault  and  battery  in  the 
second  degree.  Is  justified  whereit  appears  from  the  record  that  a  witness  named 
Edwards  testified  that,  at  the  time  and  place  mentlened  In  the  Information,  he  saw 
defendant,  with  a  whip  in  his  hand,  dragging  upon  the  ground  In  an  unconscious  con- 
dition, ono  Phim,  the  person  upon  whom  the  assault  is  alleged  to  hare  been  committed, 
—that  witness  asked  the  defendant  what  the  trouble  was,  that  defendant  answered, 
'•he  called  me  a  son  of  a  bitch,  and  I  hit  him,  I  won't  take  that  from  anybody.''  that 
witness  then  said  **I  guess  you  hsTe  fixed  him.  I  guess  you  won't  have  to  take  It  off  old 
Dick  any  more,"— and  defendant  replied.  '*I  did  not  hit  him  very  hard.  He  will  be 
all  right  In  a  little  while"— although  another  witness  testified  that  he  was  with  de- 
fendant at  the  time,  did  not  see  a  whip  in  his  hand,  and  did  not  see  him  drag  Plum. 
Plum  testified  that  he  was  striyk  from  behind  and  was  rendered  unconscious,  so  he 
did  not  know  who  stnick  the  blow. 

iMroRMATiON— Zntent.— It  is  not  necessary  to  allege,  in  an  information  for  an  assault 
Hnd  battery  In  the  second  degree  as  defined  in  subdlYlsion  8.  section  401  of  the  Penal 
Code,  that  **the  assault  was  committed  with  the  intent  to  Inflict  grierous  bodily 
liarm;"^  because  the  statute  does  not  include  the  word  "intent''  In  defining  the 
crime.  * 

iKHTKUCTioirs.— Where  the  *'intent"  Is  not  made  a  part  of  the  definition  of  the  crime  of 
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assault  and  battery  In  the  second  degree,  it  Is  not  error  to  refuse  the  request  to  In- 
struct the  Jury  that  the  assault  must  have  been  made  '*wltb  the  Intent  to  inllicC 
grierous  bedUy  Injury." 

Samk.— Where  the  Instructions  gtTen  by  the  court  are  correct,  the  Tenllct  will  not  be 
disturbed  because  the  instructions  are  not  full  enough,  unless  the  court,  upon  re> 
quest,  refused  to  Instruct  more  fully. 

Ajikaignmkmt.— A  motion  In  arrest  of  Judgment  on  the  grounds  that  defendant  was 
not  arraigned,  and  that  no  copy  of  the  Information  with  hidorsement  thereon  Includ- 
ing names  of  witnesses  was  6Ter  dellTered  to  him,  Is  properly  denied,  when  the  record 
shows  that  defendant  was  personally  present  in  court,  and  was  arraigned  and  coun- 
sel appointed  for  him,  and  that  he  waived  time  allowed  by  statute,  and  thereupon  en- 
tered his  plea  of  '*not  guilty." 

Appeal  from  District  Courts  Gallatin  County.  F.  K. 
Armstrong^  Judge. 

John  Bboadbent  was  convicted  of  assault  in  the  second  de- 
gree, and  he  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

On  the  6th  day  of  April,  1896,  the  defendant  in  this  case, 
John  Broadbent,  was  convicted  of  assault  in  the  second  degree 
in  the  district  court  of  Gallatin  county,  and  on  the  18th  day 
of  said  month  judgment  was  rendered  in  said  court  against  the 
defendant,  by  which  he  was  sentenced  to  imprisonment  in  the 
penitentiary  for  one  year. 

The  information  in  the  case  is  as  follows  : 

*»W.  L.  Hollo  way,  county  attorney  for  the  county  of  Gal- 
latin, in  the  state  of  Montana,  who  prosecutes  in  the  name 
and  on  behalf  and  by  authority  of  the  state  of  Montana,  comes 
now  here  into  court,  and  gives  the  said  district  court  to  under- 
stand and  be  informed  by  this  information  that  the  above- 
named  John  Broadbent  is  guilty  of  the  crime  of  assault  in  the 
second  degree,  committed  as  follows;  that  is  to  say  : 

<  'That  the  said  John  Broadbent,  late  of  said  county  and  state, 
on  Thursday  the  20th  day  of  February,  1896,  at  the  county 
of  Gallatin  and  state  of  Montana,  then  and  there,  by  some 
means  to  this  informant  unknown,  in  and  upon  one  Byron 
Flum,  then  and  there  being,  unlawfully,  feloniously,  willfully, 
and  wrongfully  did  make  an  assault,  and  then  and  there,  with 
some  means  unknown  to  this  informant,  did  beat  and  bruise 
him.    the  said  Byron  Plum,  thereby,  by  means  aforesaid,  in 
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and  upon  the  head  of  him,  the  said  Byron  Plum,  unlawfully, 
feloniously,  willfully,  and  wrongfully  did  inflict  grievous 
bodily  harm;  against  the  peace  and  dignity  of  the  state  of 
Montana,  and  contrary  to  the  form,  force,  and  effect  of  the 
statute  of  said  state  in  such  case  made  and  provided." 

At  the  close  of  the  testimony  on  the  part  of  the  state,  coun- 
sel for  defendant  moved  the  court  for  a  nonsuit,  for  the  fol- 
lowing reasons: 

(1)  <<That  the  information  does  not  state  facts  sufficient  to 
constitute  a  public  offense." 

(2)  < 'There  is  not  sufficient  testimony  by  the  plaintiff  to 
warrant  a  conviction  of  the  defendant  at  the  hands  of  the 
jury." 

(3)  ''That  the  court  has  no  jurisdiction  of  the  defendant  in 
this  case,  in  that  he  has  never  beeui  arraigned  in  accordance 
with  the  laws  of  the  state  of  Montana." 

This  motion  was  overruled  by  the  court.  The  defendant 
offered  no  evidence.  The  jury  returned  a  verdict  of  guilty 
against  the  defendant  of  assault  in  the  second  degree,  in  man- 
ner and  form  as  charged  in  the  information.  After  the  verdict 
the  defendant  filed  a  motion  in  arrest  of  judgment  on  the 
grounds: 

(1)  "That  the  information  in  the  said  cause  does  not  state 
facts  sufficient  to  constitute  a  public  offense." 

(2)  "The  court  has  no  jurisdiction  to  try  and  determine  the 
said  matter,  for  the  following  reasons: 

(a)  "The  defendant  has  never  been  arraigned  in  accordance 
with  section  1893  of  the  Penal  Code  of  the  State  of  Montana, 
and  that  no  copy  of  the  information  in  said  cause,  with  the 
endorsements  thereon,  including  the  lists  of .  witnesses,  was 
ever  delivered  to  the  defendant  at  any  time,  nor  anything  pur- 
porting to  be  a  copy. 

(b)  "That,  at  the  time  said  cause  was  tried,  the  regular  panel 
of  jurors  for  the  term  of  the  court  at  which  the  defendant  was 
tried,  was  incomplete  in  this:  that  the  name  of  one  Elza  Cop- 
pie  was  called  as  a  juror  to  sit  in  the  trial  of  the  said  cause, 
and  said  juror  was  not  in  attendance  upon  the  said  court. 
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*<Aiid,  further,  in  this:  That  before  the  completion  of  the 
selection  of  jurors  for  the  trial  of  the  said  cause,  the  court 
excused  from  the  regular  jury  panel  for  the  said  term  of  court, 
on  the  ground  of  his  being  an  incompetent  juror,  Carl  Topel, 
and  also  George  Gordes,  and,  by  reason  of  the  said  persons 
being  so  excused,  the  panel  of  the  said  jury  consisted  of  only 
twenty-one  men." 

The  court  overruled  the  motion  in  arrest  of  judgment.  The 
defendant  appeals  from  an  order  overruling  a  motion  for  a 
new  trial,  and  from  the  judgment. 

Luce  <6  Luce^  for  Appellant. 

C,  B,  Nblarij  Attorney  General,  for  the  State. 

Pemberton,  C.  J. — ^There  are  several  errors  assigned  in 
this  record.  The  counsel  for  the  appellant  contends  that  there 
was  no  arraignment  of  the  defendant,  or  plea  to  the  informa- 
tion by  him  in  the  court  below. 

This  contention  is  not  supported  by  the  record,  for  it  ap- 
pears therefrom  that  the  defendant  was  personally  present  in 
court,  and  was  arraigned;  that  counsel  was  appointed  for  him; 
that  he  was  ordered  admitted  to  bail  in  the  sum  of  $500,  and, 
having  waived  the  statutory  time  to  plead,  entered  his  plea  of 
not  guilty.  In  the  face  of  this  record  we  see  no  support  for 
this  assignment  of  error. 

Counsel  for  appellant  contends  that  the  evidence  is  insuffi- 
cient to  support  the  verdict. 

There  is  but  little  real  conflict  in  the  evidence.  Witness 
fklwards  testifies  that  he  saw  from  a  little  distance  the  de- 
fendant, with  a  good-sized  whipstock  in  his  hand,  dragging 
Plum  around  on  the  ground.  He  did  not  see  defendant  strike 
Plum,  but  when  he  got  to  where  the  parties  were  he  asked 
what  the  trouble  was.  ^<The  defendant  said:  *He  called  me 
a  son  of  a  bitch,  and  I  hit  him.  I  won't  take  that  off  from 
anybody.'  I  said  to  defendant:  *I  guess  you  have  fixed  him. 
I  guess  you  won't  have  to  take  it  off  old  Dick  any  more.' 
Defendant  said:     <I  did  not  hit  him  very  hard.     He  will  be 
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all  right  in  a  little  while.' ''  All  this  time  Plum  was  lying  on 
the  ground  unconscious.  Plum  is  an  old  man.  The  defendant 
is  a  young  man.  Plum  says  he  was  walking  along  a  pathway 
near  the  house,  when  he  was  knocked  down  by  some  one  that 
he  did  not  see,  and  that  the  blow  rendered  him  unconscious  for 
some  time;  he  did  not  know  how  long;  that  when  he  came  to 
his  senses  Edwards  was  there.  Plum  had  a  bruise  on  his 
cheek,  and  a  wound  on  the  back  of  his  head  about  four  inches 
long,  from  which  oozed  blood  and  bloody  water.  He  did  not 
get  over  the  effects  of  this  wound  for  some  weeks.  A  man 
named  Ritchie,  who  came  with  the  defendant  and  went  away 
with  him,  testifies  that  he  did  not  see  the  whip  in  defendant's 
hand,  and  did  not  see  him  drag  Plum,  nor  any  evidence  of  the 
dragging.  But  this  does  not  really  contradict  Edwards.  He 
swears  that  he  did  not  see  some  things  that  Edwards  swore  to. 
That  is  all.  Both  witnesses  may  be  telling  the  truth.  We 
think  the  evidence,  upon  the  whole,  fully  supports  the  verdict 

Counsel  for  appellant  contends  that  the  information  will  not 
support  the  judgment  in  the  case,  and  claims  that  the  infor- 
mation only  charges  an  assault  in  the  third  degree. 

This  question  was  not  raised  in  any  manner  in  the  lower 
court.  It  seems  that  the  principal  ground  for  this  contention 
is  that  the  information  does  not  charge  that  the  assault  was 
committed  by  the  defendant  with  the  intent  to  inflict  grievous 
bodily  harm  upon  Plum.  Under  subdivision  3,  §  401,  Penal 
Code,  every  person  is  guilty  of  an  assault  in  the  second  degree 
who  ' 'willfully  or  wrongfully  wounds,  or  inflicts  grievous 
bodily  harm  upon  another,  either  with  or  without  a  weapon." 
The  specific  intent  to  wound  or  inflict  grievous  bodily  harm 
upon  another  by  the  assault  is  not  an  ingredient  of  the  offense 
by  the  statute.  The  statutory  offense  consists  in  willfully  or 
wrongfully  wounding  or  inflicting  grievous  bodily  harm  upon 
another.  It  is  true  that  a  criminal  intent  must  be  alleged  in 
some  way.  But  must  it,  under  this  statute,  be  specifically 
alleged  ?  It  is  alleged  in  the  information  that  the  defendant 
''unlawfully,  feloniously,  willfully,  and  wrongfully  did  inflict 
grievous  bodily  harm"  upon  Plum.     In  Bishop's  New  Crim- 
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inal  Procedure  (subdivision  3,  §  521,  vol.  1),  we  find  the  rule 
thus  stated: 

'<The  evil  intent,  being  an  element  in  every  crime,  must 
always  be  in  some  way  alleged.  Direct  words,  varying  with 
the  case,  are  required  where  it  is  in  a  form  special  to  the  par- 
ticular offense,  or  where  it  is  an  affirmative  item  in  the  charge; 
but  where,  in  the  nature  of  the  individual  case,  it  is  a  part  of 
the  acts  alleged,  it  need  not  be  separately  stated.  The  joint 
intent  and  act  need  simply  be  so  set  down  as,  on  the  whole,  to 
show  H,  prima  facie  crime." 

The  same  author  (in  section  523,  vol.  1)  says:  Generally, 
''the  rule  is  that,  if  the  statute  creating  an  offense  is  silent 
concerning  the  intent,  nothing  of  the  intent  need  appear  in 
averment." 

We  think,  therefore,  that  the  information  contains  a  suffi- 
cient allegation  of  intent  in  its  general  terms  alleging  the 
offense. 

Appellant  contends  that  the  instructions  of  the  court  were 
erroneous,  because  they  did  not  contain  a  charge  to  the  jury 
that  they  must  find  that  the  defendant  committed  the  assault 
with  the  intent  to  inflict  grievous  bodily  injury  upon  Plum. 
For  the  same  reasons  that  we  hold  it  unnecessary  to  allege 
such  specific  intent  in  the  information,  we  think  it  was  not 
error  to  refuse  to  charge  the  jury  that  they  should  find  the 
assault  to  have  been  committed  with  such  specific  intent.  We 
think  it  was  sufficient  to  charge  the  criminal  intent  generally. 
This  the  court  did.  And,  besides,  the  instruction  especially 
complained  of,  for  the  reason  that  it  omits  reference  to  the 
specific  intent  to  inflict  grievous  bodily  injury,  is  not  one  in 
which  the  court  is  attempting  to  define  the  offense  at  all.  In 
this  instruction  the  court,  in  substance,  tells  the  jury  that  it 
is  not  enough  that  they  find  that  the  defendant  assaulted  Plum, 
but  they  must  also  find  that  grievous  bodily  injury  resulted 
therefrom.  This  instruction,  we  think,  could  not  have  been 
prejudicial  to  the  defendant. 

Counsel  complains  that  the  court  did  not  fully  instruct  the 
jury  as  to  the  different  statutory  degrees  of  assault. 
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Without  determining  whether  it  was  necessary  for  the  court 
to  instruct  the  jury  as  to  the  different  degrees  of  assault  or 
not,  still  we  think  the  court  did  so  sufficiently.  The  court 
told  the  jury,  in  substance,  that  they  could,  if  the  evidence 
warranted  them  in  so  doing,  find  the  defendant  guilty  of  as- 
sault in  the  second  or  third  degree,  after  sufficiently  defining 
the  two  degrees. 

If  the  instructions  were  correct  as  far  as  they  went,  but,  in 
the  opinion  of  appellant^  did  not  define  the  different  degrees 
of  assault  as  fully  as  appellant  desired,  he  should  have  made 
requests  to  the  court  for  fuller  declarations  of  the  law.  This 
was  not  done.  The  record  does  not  show  that  appellant  asked 
for  any  instructions. 

We  see  no  error  in  the  action  of  the  court  in  overruling  the 
appellant's  motion  for  a  nonsuit,  as  it  is  called.  The  motion 
should  be  called  a  motion  or  request  to  instruct  the  jury  to 
find  a  verdict  of  not  guilty.  Some  of  the  reasons  for  this  mo- 
tion are  out  of  place,  as  they  are  rather  grounds  for  demurrer. 

The  grounds  for  the  motion  in  arrest  of  judgment  are  not 
well  taken.  The  grounds  assigned  would  find  a  more  appro- 
priate place  in  a  demurrer  to,  or  motion  to  quash,  the  infor- 
mation. And  what  has  been  said  above  disposes  of  these 
motions,  if  they  had  any  merit. 

We  think  the  record,  as  a  whole,  discloses  the  fact  and 
forces  the  conclusion  that  defendant  had  a  fair  trial  on  the 
merits  of  the  case,  and  we  are  therefore  not  inclined  to  dis- 
turb the  result. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed, 
Hunt  and  Buck,  JJ.,  concur. 
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McELWEE,  Appellant,  v.  McNAUGHTON,  Respondent. 

Pes  Curlam. — ^This  was  an  action  instituted  by  the  contest- 
ant to  determine  the  right  of  respondent  McNaughton  to  the 
office  of  coanty  clerk  and  recorder  in  and  for  the  county  of 
Gallatin.  Inasmuch  as  it  involves  substantially  the  same  ques- 
tions decided  in  the  case  of  State  ex  rd  Brooks  v.  Fran- 
sham,  19  Mont.  273,  48  Pac.  1,  counsel  for  both  parties 
agree  that  this  court  may  make  an  order  reversing  the  judg- 
ment and  remanding  the  cause  to  the  district  court  of 
Gallatin  county,  there  to  be  proceeded  with  under  the  law  as 
laid  down  in  the  decision  just  above  referred  to. 

It  is,  therefore,  ordered  that  the  judgment  be  reversed  and 
that  the  cause  be  remanded  to  the  district  court  with  direc- 
tions to  proceed  as  heretofore  indicated. 

Remittitur  forthwith. 

Meversed  and  Remanded, 


IN  RE  LITER'S  ESTATE. 

[Submitted  April  26, 1897.    Decided  May  8, 1897. ] 

Administration — Proof  of  Death — Affida^t — Presumption  of 
Death, 

AvuiKisTHATion— Proof  of  Dtath.—lD  applleation  for  letters  of  administration  wbere 
there  is  no  contest,  afSdaTlts  of  non-resident  witnesses,  taken  before  a  notary  public 
may  be  used  to  proye  death,  although  no  commission  was  issued  and  no  notice  was 
given  that  the  testimooy  of  such  witnesses  would  be  talten. 

Sam  B.— The  district  Judge,  If  he  is  not  satlsAed  wlth^the  proof  thus  offered,  has  the  power 
to  order  further  testimony. 

SAMB—PTMumption  cf  Death,— The  law  presumes  the  death  ef  a  person  who  is  shown  to 
haye  departed  from  her  home  more  than  H  years  prior  to  appiisation  for  letters  of 
administration,  and  has  never  returned,  and  who  haM  never  been  heard  of  by  her 
mother  and  sisters  for  more  than  14  years,  although  they  made  diligent  search  In  the 
attempt  to  Und  her. 

Appeal  from  District    Courts    Ravalli    Cotmty.       jF\    If, 
Woody  J  Judge, 
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•  Petition  by  the  public  administrator  of  Ravalli  county, 
Mont.,  for  letters  of  administration  on  the  estate  of  Eva  B. 

Liter.     The  petition  was  denied,  and  petitioner  appeals.     Re- 
versed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Upon  the  23d  day  of  April,  1895,  the  public  administrator 
of  Ravalli  county  made  application  in  the  district  court  for 
letters  of  administration  upon  the  estate  of  Eva  B.  Liter.  The 
petition  set  forth  that  the  said  Eva  B.  Liter,  in  or  about  the 
month  of  April,  1882,  departed  from  her  home  in  said  couuty 
and  went  to  Ogden,  in  Utah  territory,  at  which  last-mentioned 
place  she  was  last  heard  of  in  1888,  and  that  after  diligent 
search  and  inquiry  on  the  part  of  her  near  relatives,  no  trace 
of  her  had  ever  been  discovered;  that  the  said  Eva  B.  Liter 
left  an  estate  in  said  county,  consisting  of  real  and  personal 
property,  not  exceeding  in  value  the  sum  of  $2,000;  that  the 
said  estate  was  uncared  for  and  in  danger  of  being  lost  in  con- 
sequence of  having  been  sold  for  taxes  in  1894;  and  that  the 
next  of  kin  of  &aid  Eva  B.  Liter  were  Martha  J.  Cash,  her 
mother,  and  her  two  sisters,  Sallie  E.  Buchanan  and  Rebecca 
R.  Brown,  all  residing  in  New  London,  in  the  state  of  Mis- 
souri. The  petition  further  alleged  that  said  Eva  B.  Liter 
had  two  children,  aged  10  and  3  years,  respectively,  who  ac- 
companied their  mother  and  disappeared  with  her.  The  peti- 
tion was  filed  apparently  at  the  request  of  the  nonresident 
heirs  aforesaid,  and  notice  of  the  petition  was  duly  given,  as 
required  by  the  statute. 

On  July  13,  1896,  the  application  for  letters,  with  proofs, 
was  duly  submitted  to  the  judge  of  the  district  court.  Certain 
witnesses  were  examined  orally,  who  testified  that  they  knew 
Eva  B.  Liter  when  she  resided  in  their  neighborhood;  that  she 
had  rented  her  ranch  for  the  period  of  three  years  for  $100 
per  year,  and  sold  off  her  personal  property,  and  left  there, 
accompanied  by  her  two  little  daughters  and  a  man  by  the 
name  of  Charles  Mercer,  in  May,  1881;  and  that  she  had  not 
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been  heard  from  since  that  time,  so  far  as  the  witnesses  knew, 
by  any  one,  except  through  one  letter,  said  to  have  been  re- 
ceived by  one  of  her  neighbors,  and  postmarked  ^^Ogden, 
Utah,'^  several  months  after  her  departure,  which  letter  re- 
lated to  the  collection  of  the  first  yearns  rental  of  her  ranch. 
There  were  also  submitted  to  the  court  depositions  of  the 
mother  and  two  sisters  of  said  Eva  B.  Liter,  taken  before  a 
notary  public  in  Missouri.  In  these  depositions  the  mother, 
after  stating  her  age  and  place  of  residence,  testified  that  she 
believed  her  daughter  Eva  B.  Liter  to  be  dead.  Her  reasons 
for  this  belief  were  as  follows:  ^'Because  we  cannot  hear 
anything  from  her,  or  ascertain  anything  about  her.  For 
soniie  time  prior  to  1881,  she  and  her  husband,  N.  B.  Liter, 
lived  at  or  near  the  town  of  Victor,  in  the  state  of  Montana, 
and  she  came  to  Missouri  to  visit  relatives  here.  In  the  month 
of  May,  1881,  she  started  back  to  Victor,  Montana,  and  was 
met  at  the  town  of  Deer  Lodge.  Montana,  by  her  husband, 
and  they  started  by  overland  route  to  Victor,  and  her  husband 
died  on  the  way  before  reaching  Victor.  My  daughter  Eva 
Liter  stayed  near  Victor  on  her  farm  for  about  one  year  after 
the  death  of  her  husband.  In  the  month  of  May,  1882,  she 
started  for  Missouri,  intending  to  come  back  to  her  relatives 
and  reside  permanently.  When  she  left  Victor  she  had  with 
her  her  two  children,  Gertrude  and  Martha  Liter,  these  being 
her  only  children,  aged  ten  and  three  years,  respectively,  and 
an  old  lady  whose  name  I  do  not  now  remember,  and  a  man 
by  the  name  of  Charles  Mercer,  who  was  a  farm  hand  who  had 
been  working  on  the  farm  for  her  for  some  time  past,  and  she 
had  gotten  him  to  drive  the  wagon  to  Ogden  City  for  her,  so 
that  she  and  the  children  might  take  the  train  there  for  Mis- 
souri. It  was  a  five  days^  journey,  and  the  old  lady  stopped 
at  her  destination,  the  place  where  she  was  going,  one  day 
before  the  end  of  the  journey;  that  is,  one  day  before  they 
should  have  reached  Ogden.  This  old  lady  is  now  dead.  It 
is  understood  and  believed,  from  the  best  information  we  can 
get,  that  Mrs.  Liter  had  money  with  her  on  this  trip,  and  it  is 
believed  that  she  and  the  children  were  murdered.     At  least. 
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Dotbing  has  ever  been  heard  since  by  any  one,  although  great 
and  diligent  search '  has  been  made.  We  have  made  diligent 
search  and  inquiry  for  her  and  the  children  for  years,  but 
have  heard  nothing  whatever  of  or  from  her  since  she  left 
Victor  for  Ogden  City." 

Then  follow  the  details  of  the  inquiry  and  search  made.  The 
depositions  of  the  sisters  corroborated  that  of  the  mother. 
The  mother  also  testified  that  she  believed  her  daughter  Eva 
B.  Liter  had  died  intestate.  The  commission  to  take  the  depo- 
sitions was  issued  by  the  clerk  of  the  district  court  on  Sep- 
tember 30,  1895. 

The  court  took  the  matter  under  advisement,  and  on  De- 
cember 15,  1896,  denied  the  application  for  letters  of  admin- 
istration. The  court  certifies  that  the  depositions  referred  to 
were  not  considered,  for  the  reason  that  they  did  not  comply 
with  the  requirements  of  section  3350,  Code  of  Civil  Proced- 
ure of  Montana,  in  that  no  notice  was  ever  served  or  filed  with 
the  clerk  of  the  court,  signed  by  said  petitioner,  or  by  any 
one  in  his  behalf;  that  no  list  of  interrogatories  was  ever  filed 
with  said  clerk,  and  no  order  was  ever  made  or  signed  by  the 
court,  or  judge  thereof,  directing  the  issuing  of  the  commis- 
sion under  which  said  depositions  were  claimed  to  have  been 
taken. 

This  appeal  is  from  the  order  denying  the  application  for 
letters  of  administration. 

IL  D.  Moore^  for  Appellant. 

Buck,  J. — Under  the  probate  statutes  of  the  Montana  Code 
of  Civil  Procedure  of  1895,  an  application  for  letters  of  ad- 
ministration mav  assume  the  form  of  an  action,  to  which  there 
are  parties  plaintiff  and  defendant.  This  would  probably  be 
the  case  when  two  applications  for  letters  on  the  same  estate, 
adverse  to  each  other,  are  heard  together.  (See  sections  2443, 
2444,  2923,  Code  Civ.  Proc.)  Under  the  statutes  in  force 
prior  to  July  1,  1895,  where  an  application  for  letters  of  ad- 
ministration was  contested  and  issues  of  fact  arose,  the  pro- 
ceeding might  also  have  been  regarded  as  one  in  the  form  of 
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an  action,  to  which  there  were  opposing  parties.  Under  the 
Code  of  Civil  Procedure  (Conip.  St.  1887),  however,  as  well 
as  under  the  present  Code  of  1895,  when,  after  due  notice 
given  as  required  by  statute,  no  one  contests  an  application  for 
letters  of  administration,  the  proceeding  cannot  be  regarded 
as  an  action,  wit^  parties  opposed  to  each  other  in  interest.  It 
is  true,  under  section  2447,  Code  of  1895,  proof  must  be  made 
of  intestacy  and  death  in  the  same  manner  as  the  statute  prior 
to  the  time  it  took  effect  required.  The  object  of  such  an  in- 
quiry, however,  was  and  is  only  to  ascertain  what  condition  of 
facts  exists.  Questions  must  be  answered,  but  no  actual  issues 
of  fact  are  involved  in  the  hearing  of  proof  in  respect  to  the 
questions.  The  district  court  or  judge  ajts  simply  in  behalf 
of  all  persons  interested  in  the  administration  of  the  estate, 
and  does  so  both  in  a  somewhat  ministerial  as  well  as  judicial 
capacity.  Under  section  2446,  New  Code  (section  67,  div.  2, 
Comp.  St.  1887),  the  judge  or  court  must  grant  letters  to  any 
qualified  applicant  in  the  absence  of  a  contest,  even  if  there 
are  persons  possessing  better  rights  to  the  letters. 

The  main  proof  submitted  to  the  district  judge  in  this  case 
was  contained  in  the  rejected  depositions.  We  must  concede 
that  these  depositions  were  defective  under  the  requirements 
of  sections  3350,  3351,  Code  of  Civil  Procedure  of  1895,  if 
they  apply.     These  sections  are  as  follows: 

Section  3350:  ^^The  deposition  of  a  witness  out  of  this 
state  may  be  taken  upon  the  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court,  or  a 
judge  thereof,  on  the  application  of  either  party,  upon  five 
days'  previous  notice  to  the  other.  If  issued  to  any  place 
within  the  United  States,  it  may  be  directed  to  any  person 
agreed  upon  by  the  parties,  or  if  they  do  not  agree,  to  any 
judge  or  justice  of  the  peace,  or  commissioner,  selected  by  the 
court  or  judge  issuing  it  If  issued  to  any  country  out  of  the 
United  States,  it  may  be  directed  to  a  minister,  ambassador, 
consul,  vice  consul,  or  consular  agent  of  the  United  States  in 
such  country,  or  to  any  person  agreed  upon  by  the  parties.^' 

Section  3351:     <<Such  proper  interrogatories,   direct  and 
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cross,  as  the  respective  parties  may  prepare  to  be  settled,  if 
the  parties  disagree  as  to  their  form,  by  the  judge  or  officer 
granting  the  order  for  the  commission,  at  a  day  fixed  in  the 
order,  may  be  annexed  to  the  commission;  or,  when  the  par- 
ties agree  to  that  mode,  the  examination  may  be  without 
written  interrogatories." 

Section  3320,  Code  of  Civil  Procedure  of  1895,  says:  ^^The 
testimony  of  a  witness  is  taken  in  three  ways:  (1)  By  affi- 
davit; (2)  by  deposition;  (3)  by  oral  examination. " 

Section  3321  defines  an  affidavit  as  follows:  ^'An  affidavit; 
is  a  written  declaration  under  oath,  made  without  notice  to  the 
adverse  party." 

Section  3322  defines  a  deposition  thus:  '<A  deposition  is  a 
written  declaration  under  oath,  made  upon  notice  to  the  ad- 
verse party  for  the  purpose  of  enabling  him  to  attend  and 
cross-examine." 

Section  3330  is  as  follows:  <<An  affidavit  may  be  used  to 
verify  a  pleading  or  a  paper  in  a  special  proceeding,  to  prove 
the  service  of  a  summons,  notice  or  other  paper  in  an  action 
or  special  proceeding,  to  obtain  a  provisional  remedy,  the 
examination  of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  cases  expressly  permitted  by  som^ 
other  provision  of  this  Code." 

Section  3334  reads  thus:  <'An  affidavit  taken  in  another 
state  of  the  United  States,  to  be  used  in  this  state,  may  be 
taken  before  a  commissioner  appointed  by  the  governor  of 
this  state  to  take  affidavits  and  depositions  in  such  other  state, 
or  before  any  notary  public  in  another  state,  or  before  any 
judge  or  clerk  of  a  court  of  record  having  a  seal." 

Section  8340  is  as  follows:  <<In  all  cases  other  than  those 
mentioned  in  section  3330,  where  a  written  declaration  under 
oath  is  used,  it  must  be  a  deposition  as  prescribed  by  this 
Code." 

Section  3341  is  as  follows:  ^'The  testimony  of  a  witness 
out  of  the  state  may  be  taken  by  deposition  in  an  action  at  any 
time  after  the  service  of  the  summons  or  the  appearance  of  the 
defendant,  and  in  a  special  proceeding  at  any  time  after  a 
question  of  fact  has  arisen  therein. ' ' 
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In  a  proceeding  where  there  are  no  parties,  in  the  sense  of 
adverse  parties  plaintiff  and  defendant,  what  object  would  be 
subserved  by  giving  the  notice  required  by  section  3350, 
supra  ?  Clearly,  none.  The  distinction  between  an  affidavit 
and  a  deposition  is  defined  in  section  3322,  9upra,  Each  is  a 
declaration  under  oath,  and  the  distinction  recognized  by  the 
court  between  the  two  is  simply  for  the  purpose  of  preserving 
the  right  of  cross-examination.  Nor,  from  an  abstract  stand- 
point, would  there  be  any  necessity  for  attaching  formal  inter- 
rogatories to  the  commission  to  take  the  deposition  as  required 
by  section  3351,  9^ipra.  Whether  these  sections  3350  and 
3351  were  intended  to  prescribe  a  method  of  obtaining  testi- 
mony to  be  used  in  a  probate  proceeding  of  the  character  of 
this  one  we  have  under  consideration,  we  rather  doubt.  If 
they  do  not,  however,  section  3341,  supra,  is  broad  enough  in 
scope  to  cover  the  taking  of  testimony  to  be  used  in  probate 
matters  to  which  there  are  no  adverse  parties.  Even  if  no 
specific  mode  has  been  prescribed  by  law  for  taking  a  deposi- 
tion in  such  cases,  section  205,  Code  of  Civil  Procedure,  sup- 
plies the  omission.     It  is  as  follows: 

**When  jurisdiction  is,  by  the  constitution  or  this  Code,  or 
any  other  statute,  conferred  on  a  court  or  judicial  officer,  all 
the  means  necessary  to  carry  into  effect  are  also  given;  and  in 
the  exercise  of  this  jurisdiction,  if  the  course  of  proceeding  be 
not  specifically  pointed  out  by  thb  Code  or  the  statute,  any 
suitable  process  or  mode  of  proceeding  may  be  adopted  which 
may  appear  most  conformable  to  the  spirit  of  this  Code." 

It  is  true  that  as  a  general  rule  of  law  upon  the  trial'  of  an 
issue  of  fact,  an  ex  parte  affidavit  cannot  be  admitted  in  evi- 
dence for  any  other  purpose  than  the  contradiction  of  the 
affiant.  (See  1  Enc.  PL  &  Prac.,  p.  338).  But  in  this  pro- 
ceeding, as  has  been  stated,  there  was  no  actual  issue  of  fact, 
and  under  sections  205,  3340,  and  3341,  despite  any  literal 
interpretation  of  sections  3330  and  3340  which  might  seem  to 
forbid  it,  we  think  it  would  have  been  proper  for  the  lower 
court  to  have  considered  these  sworn  declarations  of  the  rela- 
tives of  Eva  B.  Liter,  whether  designated  as  '^affidavits'^  or 
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^^depoBitiohs,"  in  the  absence  of  anything  impugning  them, 
for  the  purpose  of  determining  whether  letters  of  admijiistra- 
tion  should  have  been  issued  to  the  public  administrator.  We 
think  this  is  in  accordance  with  the  spirit  of  the  Code. 

As  to  the  objection  that  the  judge  had  not  authorized  the 
is8uance  of  the  commission  for  the  taking  of  these  depositions, 
we  think  that  also  amounts  to  little.  It  is  true,  under  circum- 
stances which  might  arise,  the  judge  might  desire  to  have 
special  questions  put  to  a  nonresident  witness  whose  affidavit 
or  deposition  was  to  be  used  before  him;  but,  in  such  a  case, 
if  upon  the  examination  of  the  affidavit  or  deposition  presented 
to  him  he  is  still  in  doubt,  he  would  have  full  power  to  order 
and  have  prepared  more  complete  affidavits  or  depositions. 

In  this  appeal  the  judge  himself  states  the  reasons  in  full 
why  he  did  not  consider  these  sworn  declarations  of  the  mother 
and  sister  of  Eva  B.  Liter,  and  hence  we  deem  it  unnecessary 
to  go  more  fully  into  the  matter  as  to  any  other  objections 
which  might  be  made. 

Was  the  evidence  before  the  trial  judge  sufficient,  then,  to 
justify  the  granting  of  the  letters  of  administration  upon  the 
estate  of  Eva  B.  Liter  to  the  public  administrator  ? 

Code  of  Civil  Procedure,  §  3266,  subdivision  26,  is  as  fol- 
lows: 

^<A11  other  presumptions  are  satisfactory,  if  uncontradicted. 
They  are  denominated  disputable  presumptions,  and  may  be 
controverted  by  other  evidence.  The  following  are  of  that 
kind:  *  *  *  ^26)  That  a  person  not  heard  from  in  seven 
years  is  dead.'' 

The  petition  of  the  public  administrator  was  filed  on  the  23d 
day  of  April,  1895,  before  the  Code  of  1895  took  effect;  but 
the  rule  embodied  in  section  3266,  subdivision  26,  aupra^  sim- 
ply embodies  what  was  the  law  of  the  state  in  relation  to  a 
presumption  of  death  from  absence  prior  to  July  1,  1895, 
when  the  Code  of  1895  went  into  effect.  The  law  is  well 
stated  in  1  Am.  &  Eng.  Enc.  Law,  p.  37,  as  follows: 

<<The  rule  of  law  is  that,  upon  a  person  leaving  his  usual 
home  and  place  of  residence  for  temporary  purposes,  and  not 
Vol.  XlX-ai 
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being  heard  of  or  known  to  be  living  for  the  term  of  seven 
years^  the  presumption  is  that  he  is  not  alive.  It  must  appear 
that  he  has  not  been  heard  of  by  those  persons  who  would 
naturally  have  heard  from  him  during  the  time  had  he  been 
alive.  The  rule,  however,  does  not  confine  the  intelligence  to 
any  particular  class  of  persons.  It  may  be  to  persons  in  or 
out  of  the  family.  The  mere  failure  to  hear  from  an  absent 
person  for  seven  years  who  was  known  to  have  had  a  fixed 
place  of  residence  abroad  would  not  be  sufficient  to  raise  the 
presumption  of  his  death,  unless  due  inquiry  had  been  made  at 
such  place  without  getting  tidings  of  him." 

The  evidence  before  the  trial  court  showed  that  Eva  B. 
Liter,  with  her  two  children,  departed  from  her  home  in 
Ravalli  county  a  long  time  ago;  that  she  never  returned;  and 
that  neither  she  nor  her  children  had  been  heard  of  for  a  period 
of  some  14  years  by  her  near  relatives, — her  mother  and  two 
sisters, — who  had  made  inquiries  about  her,  and  had  sought  a 
long  time  to  obtain  intelligence  of  her  whereabouts.  From 
the  evidence  it  does  not  appear  that  ^he  had  ever  taken  up  her 
residence  in  another  place.  Her  mother  and  sisters  testified 
that  she  started  for  Missouri  to  reside  there  permanently.  Her 
neighbors  testified  that  she  had  rented,  not  that  she  had  sold, 
her  ranch.  On  this  statement  of  facts,  unless  the  court  had 
reason  to  believe  that  the  statement  before  it  were  untrue,  a 
clear  presumption  of  death  was  raised  by  the  evidence,  and,  in 
the  absence  of  anything  showing  the  contrary,  letters  of  ad- 
ministration should  have  been  granted  to  the  public  adminis- 
trator. 

It  is  true  the  proof  is  very  slight  as  to  the  intestacy  of  Eva 
B.  Liter,  but  if  the  court  is  in  doubt  about  that,  it  can  hear 
further  evidence  on  the  subject.  If  it  is  in  doubt,  for  any 
valid  reason,  of  the  death  of  Eva  B.  Liter,  it  can  also  hear 
further  proof.  But  if  there  is  no  reason  to  doubt  the  truth  of 
the  evidence  already  before  it,  it  is  the  duty  of  the  lower  court 
to  grant  the  letters  of  admmistration  applied  for. 

Under  section  3366,  %upTa^  the  presumption  of  death  is  a 
disputable  one,  and  may  he  controverted  by  other  evidence; 
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but  section  3264,  Code  of  Civil  Procedure  of  1895,  is  as  fol- 
lows: 

'*A  presumption  (unless  declared  by  law  to  be  conclusive) 
may  be  controverted  by  other  evidence,  direct  or  indirect; 
but  unless  so  controverted,  the  jury  are  bound  tp  find  accord- 
ing to  the  presumption." 

if,  under  said  section  3264,  a  jury  would  be  bound  to  find 
death,  why  should  not  a  district  judge,  inquiring  into  a  condi- 
tion of  facts,  be  also  governed  as  a  jury  would  have  been  if 
there  had  been  an  actual  contest  ? 

The  judgment  or  order  denying  the  application  for  letters 
of  administration  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  the  lower  court  to  act  in  accordance  with  the 
views  herein  expressed. 

Reversed  and  Remanded, 

Pembebton,  C.  J.,  and  Hunt,  J.,  concur. 
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Appellant. 

[flabmltted  April  30, 1897.   Decided  May  10, 1897.] 

Cbim INAL.  Pbagticb— Jr^ormat/cm— Demtirrfr.— It  is  not  necessary  to  plead,  in  ao  in- 
formation charging  a  public  offense,  that  leaye  uf  court  was  had  to  file  the  same,— 
and  it  is  not  necessary  to  verify  the  lnformation,~if  an  examination  was  had  before 
a  magistrate.  A  demurrer  to  an  information  on  the  grounds  above  stated  is  properly 
OYemiled. 

8AMK— Prorttetf— PresumpCfon.— Whenthe  defendant  in  a  criminal  case  objects  to  the 
information  because  leave  of  court  was  not  had  to  file  the  same,  or  because  an  ex- 
amination was  not  had  before  the  same  was  filed  on  a  complaint  under  oath,  a  mc- 
tion  to  quash  supported  by  affidavits,  and  not  a  demurrer,  is  the  proper  practice,— the 
presumption  being  that  these  preliminary  steps  were  properly  taken,  if  nothing  to  the 
contrary  afllrmatlvely  appears. 

Appeal  from  District  Courts  Silver  Bow  County,      WiUiam 
O.  SpeeTj  Judge.  ^ 

David  Mansfield  was  convicted  of  murder  in  the  second 
degree,  and  appeals.     Affirmed. 
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Statement  of  the  case  by  the  justice  deliyering  the  opinioD. 

On  the  6th  day  of  February,  1896,  the  defendant  was  found 
guilty  of  murder  in  the  second  degree  by  a  jury  in  the  district 
court  of  Silver  Bow  county,  and  on  the  8th  day  of  said  month 
was  by  the  court  sentenced  to  imprisonment  for  the  term  of 
25  years  in  the  penitentiary.  On  the  arraignment  of  the  de- 
fendant under  the  information  in  this  case  he  filed  his  motion 
to  quash  the  information  for  the  reason,  among  other  grounds, 
that  it  does  not  appear  from  the  said  information  that  leave  of 
the  court  was  had  to  file  the  same,  or  that  an  examination  was 
had  before  filing  the  same,  and  for  the  further  reason  that  said 
information  was  not  verified  as  required  by  law.  The  defend- 
ant also  demurred  to  the  information  for  the  following,  among 
other  reasons  :  '  'That  it  does  not  appear  from  said  informa- 
tion that  leave  of  court  was  had  to  file  the  same,  or  that  an  ex- 
amination was  had  before  a  committing  magistrate  before  said 
information  was  filed,  and  also  that  the  information  is  not  veri- 
fied as  required  by  law.''  £oth  the  motion  to  quash  and  the 
demurrer  were  overruled  by  the  court  The  defendant  ap- 
peals from  the  judgment. 

Miles  Cavena/ughj  for  Appellant. 

C,  B.  Nolan^  Attorney  General,  for  the  State. 

Pemberton,  C.  J. — ^The  appellant  contends  that  the  infor- 
mation is  bad,  and  insufficient  to  support  the  judgment,  be- 
cause it  does  not  appear  affirmatively  on  the  face  thereof  that 
an  examination  of  the  defendant  had  been  had  before  the  fil- 
ing thereof,  or  that  leave  of  the  court  had  been  had  to  file  the 
same,  and  for  the  further  reason  that  the  information  is  not 
verified  by  the  oath  of  any  one. 

It  will  be  observed  that  the  motion  to  quash  and  the  de- 
murrer to  the  information  are  based  substantially  on  the  same 
grounds,  and  it  will  be  further  observed  that  the  contention  is 
not  that  there  was  not  in  fact  such  examination  or  leave  of 
court  before  the  filing  of  the  information,  but  that  it  does  not 


19  Mont.]  State  t;.  Mansfield.  485 

affirmatively  appear  by  tbe  information  that  these  things  were 
bad  and  done  before  the  filing  thereof.  These  are  questions  of 
pleading.  Both  the  motion  to  quash  and  the  demurrer  go  to  the 
same  questions.  The  motion  is,  in  effect,  a  demurrer,  be- 
cause it,  like  the  demurrer,  attacks  tbe  information  for  de- 
fects which  it  avers  appear  on  the  face  thereof.  So  that  the 
only  question  raised  in  the  court  below  by  this  motion  and  de- 
murrer was  as  to  the  sufficiency  of  tbe  information,  without  it 
being  shown  on  the  face  thereof  that  there  had  been  an  ex- 
lunination  of  the  defendant  before  a  committing  magistrate,  or 
leave  of  court  to  file  the  information  before  the  same  was 
filed.  This  is  the  only  question  we  are  called  upon  to  con- 
sider. 

In  Washburn  v.  People^  10  Mich.  372, — a  case  involving 
almost  the  identical  questions  raised  here, — and  under  a  stat- 
ute which  required  an  examination  before  a  justice  of  the 
peace  or  a  waiver  thereof  by  the  defendant  before  the  filing  of 
an  information,  there  is  an  elaborate  discussion  of  the  law  of 
the  case,  and  an  extensive  collation  of  the  authorities.  In  this 
case  tbe  court  said  : 

^<The  two  grounds  urged  in  support  of  this  assignment  are: 
First,  that  it  does  not  appear  upon  the  face  of  the  information 
that  the  prisoner  had  had  a  preliminary  examination  for  the 
offense,  nor  that  he  had  waived  it,  nor  that  he  was  a  fugitive 
from  justice;  and,  second,  that  the  information  is  not  verified, 
as  required  by  the  statute. 

As  to  the  first  point,  the  plea  does  not  deny  the  fact  of  a 
previous  examination,  or  assert  that  none  had  been  had,  or 
that  it  had  not  been  waived.  The  question,  therefore,  de- 
pending upon  matter  apparent  on  the  face  of  the  information, 
rests  upon  the  same  grounds,  and  is  to  be  decided  in  the  same 
way,  as  if  raised  by  demurrer.  *  *  *  If  he  intends  to  in- 
sist upon  the  want  of  the  examination,  we  think  he  should,  by 
plea  in  abatement,  set  up  *the  fact  that  it  has  not  been  had, 
upon  which  the  prosecuting  attorney  might  take  issue,  or  re- 
ply a  waiver;  or  he  must,  upon  a  proper  showing  by  affidavit, 
move  to  quash  the  information.     The  latter  is  the  simpler 
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course.  The  circuit  court  is  a  court  of  general  criminal  juris- 
diction, and  the  proceeding  by  information  instead  of  indict- 
ment is  not,  under  this  statute,  an  exceptional  or  special  one, 
but  the  general  mode  provided  for  the  prosecution  of  offenses. 
We  can,  therefore,  see  no  more  satisfactory  reason  for  requir- 
ing this  preliminary  examination  or  its  waiver  to  be  set  out  in 
the  information  than  for  averring  in  an  indictment  that  the 
grand  jury  was  composed  of  at  least  16  competent  grand 
jurors,  or  that  the  indictment  was  found  by  at  least  12,  or  any 
other  fact  essential  to  the  constitution  of  a  legal  grand  jury. 
We  cannot  think  it  necessary,  on  the  trial  for  an  offense, -to 
prove  the  fact  of  such  examination  or  waiver,  more  than  on 
the  trial  under  indictment  to  prove  the  preliminary  matters 
refered  to.  The  same  rule  should  apply  to  both,  and  we 
think  such  is  the  effect  of  the  language  of  the  fourth  section 
of  the  act  of  1859.  If  not  necessary  to  be  proved,  it  need  not 
be  alleged.''     (Hamilton  v.  People^  29  Mich.  177.) 

As  we  have  said  above,  the  point  is  not  made  in  this  case 
that  there  was  no  examination  or  leave  to  file  before  filing  the 
information.  It  is  only  that  the  information,  on  its  face,  does 
not  show  these  things.  The  motion  to  quash  was  not  sup- 
ported by  affidavit,  or  any  kind  of  evidence  showing  that  there 
had  been  no  preliminary  examination  or  leave  of  court  to  file 
the  information.  It  tendered  no  issue  of  fact  as  to  whether 
there  had  been  a  preliminary  examination  of  the  defendant  or  . 
leave  of  court  to  file  the  information  before  the  filing  thereof. 
Whether  in  fact  these  preliminary  proceedings  had  been  taken 
was  not  presented  to  the  court  either  by  the  motion  or  de- 
murrer. There  is  nothing  in  the  record  to  show  that  the  de- 
fendant did  not  have  an  examination  before  a  committing 
magistrate,  or  that  leave  of  court  to  file  was  not  had  before 
filing  the  information. 

Counsel  for  the  appellant  concedes  that  it  is  immaterial 
whether  the  information  is  verified  or  not,  if  there  was  an  ex- 
amination of  defendant  by  a  committing  magistrate,  before  the 
filing  of  the  information.  Having  held  that  it  was  not  essen^ 
tial  that  the  information  should   show  such  examination  on  its 
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face,  we  must  presume,  in  the  absence  of  any  showing  to  the 
contrary,  that  such  examination  had  been  had  before  the  in- 
formation was  filed. 

The  above  concession  of  counsel  for  appellant,  and  the  pre- 
sumption that  there  was  an  examination  of  the  defendant  by  a 
magistrate  before  the  filing  of  the  information,  raise  the 
further  legal  presumption  that  the  examination  was  had  upon 
a  complaint  supported  by  the  oath  or  aflSrmation  of  some  one, 
and  thAt  the  warrant  for  defendant's  arrest  was  issued  upon 
such  complaint  thus  saving  to  the  defendant  the  right  guar- 
anteed to  persons  by  section  7,  article  3  of  the  constitution  of 
the  state,  that  no  warrant  to  seize  any  person  shall  ussue  with- 
out probable  cause,  etc. ,  shown  and  supported  by  oath  or  af- 
firmation reduced  to  writing. 

We  think  the  information  sufficient  to  support  the  judgment. 
The  record  does  not  show  that  the  defendant  had  no  examina- 
tion by  a  committing  magistrate  before  the  filing  of  the  infor- 
mation, and  was  arrested  on  a  complaint  not  supported  by 
oath  or  affirmation,  or  that  no  leave  of  court  was  had  to  file 
the  information,  if  such  contentions,  or  any  of  them,  be 
true. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Hunt  and  Buck,  JJ.,  concur. 
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-^--S         MoKAY,  Appellant,  v.  McDOUGAL,  Respondent. 
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^  ^  [Submitted  April  2, 1897.    Decided  April  26, 1897.  J 

*5  Si  Actiati  in    Treyxus — Mining    Claim — Complaint — Pleading 
^  88sl       Separate  Causes  of  Action. 


}71|    In  an  action  In  the  nature  of  trespafls  to  try  title  to  a  minlDg  claim.  It  Is  not  neoesaary  for 
plaintiff  to  deraign  tiile;  a  cause  of  action  Is  stated  woen  the  complaint  alleges  owner- 
19         488      ship  of  the  plaintiff  and  ouster. 

37         536^AMB— A  different  rule  prevails  in  action  brought,  after  filing  of  an  adverse  claim,  to  de- 
termine the  right  of  the  litigants  to  a  United  Stales  patent  to  the  mining  claim  in  dis- 
pute. 
VLKADIVQ—Separaie  Caunes  of  Aetiiin.—The  court  suggests  the  proper  practlee  for 
pleading  separate  causes  of  action  in  the  same  complaint. 

Appeal  from  District  Courts  Madison  County.  Frank 
Showers^  Judge. 

Action  by  Alexander  McKay  against  William  J.  McDougal. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiff  alleges  that  he  is  a  citizen  of  the  United  States, 
and  the  owner  of,  and  entitled  to  the  possession  of,  and  was  in 
the  possession  of,  a  certain  placer  claim,  until  his  possession 
was  interfered  with  by  the  defendant,  as  hereinafter  stated. 
Then  follows  a  description  of  the  placer  claim  situated  in  the 
Union  mining  district,  Madison  county,  Montana.  He  alleges 
that  while  he  was  the  owner  and  in  the  possession  of  the  afore- 
said placer  mining  claim,,  in  June,  1893,  and  without  his 
knowledge  or  consent,  the  defendant  wrongfully  and  without 
right  entered  upon  the  premises,  and  exti*acted  gold  therefrom, 
to  plaintiff's  damage;  that  thereafter  again  defendant  entered 
upon  the  property,  and  took  gold  therefrom,  and  threatens  to 
continue  said  ti^espasses;  and  that,  if  they  are  continued,  great 
damage  will  result  to  the  property,  and  that  actions  at  law 
will  not  protect  the  plaintiff's  rights  without  a  multiplicity  of 
suits,  and  that  defendant  is  wholly  insolvent,  and  unable  to  re- 
spond in  damages. 
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For  a  further  cause  of  action  plaintiff  averred  that  about 
the  year  1893  the  defendant  claims  to  have  located  as  a  placer 
claim  a  portion  of  the  premises  described  in  the  complaint, 
and  has  filed  a  pretended  notice  of  location  thereof  with  the 
county  clerk  of  Madison  county,  and  is  asserting  title  and 
right  of  possession  to  a  portion  of  the  ground  involved  by 
virtue  of  said  pretended  location  and  notice  of  location  herein- 
before mentioned;  but  that  defendant's  said  claim  is  without 
right,  but  that  the  same,  while  upon  the  records  of  Madison 
county,  casts  a  cloud  upon  plaintiff's  title  and  right  of  posses- 
sion. 

The  prayer  is  for  damages  sustained,  and  a  perpetual  in- 
junction enjoining  defendant  from  working,  or  otherwise  tres- 
passing upon  the  said  mining  claim,  or  asserting  any  right  or 
title  thereto,  and  for  a  decree  adjudging  defendant's  pretended 
claim  void,  and  for  further  relief. 

The  defendant  denied  the  ownership  and  right  of  possession 
of  the  premises  described  in  the  plaintiff's  complaint,  denied 
his  entry  upon  the  premises  as  alleged,  and  denied  all  damage. 
In  answer  to  the  second  cause  of  action  the  defendant  admitted 
that  in  1893  he  located  a  placer  claim,  and  a  portion  of  the 
premises  in  controversy,  and  filed  his  declaratory  statement 
and  notice  with  the  county  clerk  of  Madison  county,  but  de- 
nied that  such  action  was  without  right,  or  that  it  cast  a  cloud 
upon  plaintiff's  title.  For  further  defense  defendant  averred 
that  the  plaintiff,  McKay,  and  his  predecessors  in  interest,  have 
no  right,  title  or  interest  in  the  placer  mining  claim  attempted 
to  be  described  in  the  complaint,  because  at  the  time  of  their 
attempted  location  thereof  the  same  was  not  public  domain  of 
the  United  States,  and  had  been  already  appropriated;  that 
about  June,  1876.  one  Sholes  discovered  placer  within  the 
limits  of  the  ground,  and  proceeded  to  *  locate  a  placer  claim, 
and  did  locate  one,  and  marked  the  boundaries  thereof  by 
posting  monuments  set  at  the  different  corners  of  the  claim,  so 
that  the  same  could  be  readily  traced,  and  posted  the  notice 
containing  the  date  of  location,  name  of  the  locators,  name  of 
the  claim,  and  such  a  description  thereof  with  reference  to 
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natural  objects  as  that  its  boundaries  could  be  readily  ascer- 
tained; and  ttiat  in  June,  1876,  said  Sholes  and  his  associates 
entered  into  possession  of  said  placer  mining  claim,  and  pro- 
ceeded to  mine  the  same,  and  were  the  owners  and  in  posses- 
sion thereof  at  the  time  of  the  pretended  location  by  ^aid 
plaintiff  and  his  predecessor  in  interest,  Abe  .  Defend- 
ant then  averred  that  plaintiff  had  abandoned  the  claim  a  long 
time  prior  to  the  commencement  of  this  suit,  and  had  failed  to 
perform  the  annual  work  necessary  to  be  performed  from  the 
year  1877  up  to  and  including  the  year  1894.  For  further 
defense  defendant  set  up  a  location  by  himself  made  July  22, 

1893,  of  a  placer  claim  known  as  the  '^Humbug  Claim,'' 
pleading  a  specific  description  of  said  Humbug  placer  claim, 
and  averring  that  he  filed  an  amended  notice  thereof  for  the 
purpose  of  correcting  errors  in  the  original  notice,  and  that 
ever  since  July  22,  1893,  except  when  interfered  with  by  the 
injunction  of  the  district  court,  he  was  the  owner  of,  in  the 
possession  of,  and  entitled  to  the  possession  of,  said  placer 
mining  claim,  and  was  in  the  actual  possession  thereof,  and 
mining  the  same,  when  the  injunction  in  this  suit  was  served 
upon  him.     Defendant  then  averred  that  the  plaintiff  in  May, 

1894,  and  at  other  times,  wrongfully  entered  upon  said  placer 
location  of  defendant,  and  extracted  placer  gold  therefrom, 
and  that  he  has  been  damaged  by  the  trespasses  of  the  plaint- 
iff in  the  sum  of  (2, 000.  He  prayed  for  damages,  and  a  de- 
cree that  he  be  declared  the  owner  and  entitled  to  the  posses- 
sion of  said  ground  and  for  an  injunction. 

The  plaintiff,  by  replication,  denied  the  allegations  of  the 
defendant  in  relation  to  the  location  or  appropriation  of  the 
property  by  defendant  or  his  predecessors,  and  averred  that, 
if  there  was  any  such  location,  there  was  an  abandonment  of 
the  same  immediately  thereafter,  and  that  in  1877,  the  land 
was  public  domain  when  appropriated  by  plaintiff  and  his  pre- 
decessors. Plaintiff  denied  all  averments  of  abandonment  and 
any  entry  without  authority. 

The  cause  came  on  for  trial.  When  the  plaintiff  offered 
evidence  under  the  causes  of  action  set  forth  in  his  complaint, 
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the  defendant  objected,  and  the  objection  was  sustained,  where- 
upon the  plaintiff's  complaint  was  dismissed,  and  judgment 
entered  in  favor  of  defendant  for  costs.  The  plaintiff  having 
elected  to  stand  upon  his  complaint,  he  appeals  from  the  judg- 
ment entered  against  him. 

6*7nith  cfe  Word  and  J,  K  CalUnoay^  for  Appellant. 

W,  A,  C  larky  for  Respondent. 

Hunt,  J. — The  plaintiff  has  set  forth  in  his  complaint  that 
he  is  now,  and  has  been  for  some  time,  the  owner  of,  and  en- 
titled to  4Jie  possession  of,  and  in  the  possession  of,  until  in- 
terfered with  by  the  defendant,  a  certain  piece  of  placer  min- 
ing ground,  more  fully  described  in  the  complaint.  He  then 
sets  forth  that  the  defendant  claims  the  property  by  virtue  of 
a  pretended  placer  location,  but  that  such  location  is  without 
right,  and  casts  a  cloud  upon  plaintiff's  title.  The  suit  is 
brou2:ht  for  damages  for  trespass,  and  by  separate  statement 
to  quiet  plaintiff's  title,  and  for  further  relief.  The  defend- 
ant denied  the  ownership  and  possession  and  right  of  posses- 
sion of  plaintiff,  and  pleaded  a  title  to  the  premises  under  the 
location  of  the  same  as  the  Humbug  claim,  and  possession  for 
a  long  time  back. 

The  replication  denied  the  new  matter  in  the  answer.  The 
district  court  held  that  the  plaintiff's  complaint  was  fatally  de- 
fective. The  only  question  before  us  now,  therefore,  is  that 
of  the  sufficiency  of  plaintiff's  pleading.  Does  it  state  a  cause 
of  action  ?     We  think  it  does. 

The  allegations  of  the  first  part  of  the  complaint  state  a 
cause  of  acti6&4n-  the  mature  of  trespass  to  try.  title.  The 
essential  principles  of  pleading  and  forms  of  procedure  gov- 
erning this  action  are  like  those  in  actions  in  ejectment 
(Sedg.  &  W.  Tr.  Title  Land,  §  92;  Greenleaf  on  Evidence, 
§  303.) 

If,  therefore,  the  complaint  under  investigation  was  in  its 
essential  averments  good  in  ejectment,  it  should  be  held  suffi- 
cient in  this  action,  unless  in  suits  involving  title  to  placer 
mining  premises  different  rules  of  pleading  control. 
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The  respondent  cannot  seriously  controvert  the  sufficiency  of 
the  complaint  herein  under  ordinary  rules  applicable  to  eject- 
ment suits.  It  avers  ownership,  right  of  possession,  and  the 
fact  of  possession  of  the  placer  ground,  an  entry  by  defendant 
without  consent  of  plaintiff,  his  mining  thereon,  and  threat  to 
continue  to  mine,  and  damages  done  by  reason  of  the  defend- 
ant's acts.  This  was  more  than  enough,  under  the  decision 
in  Payne  v.  Treadwdly  16  Cal.  221,  where  Judge  Field  re- 
viewed the  earlier  decisions  of  that  state,  and  distinctly  over- 
ruled those  cases  which  recognized  that  some  of  the  technical 
averments  peculiar  to  the  old  form  of  ejectment  were  still 
necessary  under  the  codes.  It  was  said  in  that  case  as 
follows  : 

«'Now,  what  facts  must  be  proved  to  recover  in  ejectment  ? 
These  only  :  That  the  plaintiff  is  seised  of  the  premisess  or 
some  estate  therein  in  fee,  or  for  life,  or  for  years,  and  that 
defendant  was  in  their  possession  at  the  commencement  of  the 
action.  The  seisin  is  the  fact  to  be  alleged.  It  is  a  pleadable 
and  ibsuable  fact,  to  be  established  by  conveyances  from  a 
paramount  source  of  title,  or  by  evidence  of  prior  possession. 
It  is  the  ultimate  fact  upon  which  the  claim  to  recover  de- 
pends, and  it  is  facts  of  this  character  which  must  be  alleged, 
and  not  the  prior  or  probative  facts  which  go  to  establish  them. 
It  is  the  ultimate  facts, — which  could  not  be  struck  out  of  a 
pleading  without  leaving  it  insufficient, — and  not  the  evidence 
of  those  facts,  which  must  be  stated.  It  is  sufficient,  there- 
fore, in  a  complaint  in  ejectment,  for  the  plaintiff  to  aver,  in 
respect  to  his  title,  that  he  is  seised  of  the  premises,  or  of 
some  estate  therein  in  fee  or  for  life,  or  for  years,  according 
to  the  fact.  The  right  to  the  possession  follows  as  a  conclu- 
sion of  law  from  the  seisin,  and  need  not  be  alleged. '^ 

This  form  of  pleading  has  been  expressly  approved  by  this 
court  in  McCavley  v.  Gilmer^  2  Mont.  202,  and  in  the  opinion 
on  a  rehearing  in  Davis  v.  Clark^  Id.  394,  which  was  an  action 
to  try  title  and  recover  possession  of  a  quartz  lode  claim, 
wherein  it  was  held  that  in  actions  of  ejectment  it  is  sufficient 
for  the  plaintiff  to  aver  that  he  is  seised  of  the  premises,  or 
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some  estate  therein;  and  the  right  of  possession  follows  as  a 
legal  conclusion  from  the  seisin.  See,  also,  Mauldin  y.  Ball^ 
5  Mont.  96,  1  Pac.  409;  BiUinga  v.  Sanderson,  8  Mont.  201, 
19  Pac.  807;  Bank  v.  Boberts,  9  Mont.  328,  23  Pac.  718; 
where  Payne  v.  Treadwell^  supra^  is  cited  with  approval. 

But  it  has  been  thought  by  many  members  of  the  profession 
that  in  suits  to  try  the  title  to  mining  property,  as  well  as  in 
those  to  determine  the  right  of  possession  of  such  property  by 
adverse  claim,  to  state  a  cause  of  action  it  is  necessary  for  the 
plaintiff  to  do  much  more  than  in  ordinary  suits  to  try  title, 
and  to  allege  that  he  had  located  the  claim  according  to  law, 
marked  the  boundaries,  made  discovery,  made  notice  of  location 
under  oath,  and  recorded  the  same.  Belying  on  the  accuracy 
of  this  proposition,  the  respondent's  counsel  herein  bases  his 
argument;  and  we  presume  it  was  upon  a  like  view  that  the 
district  court  founded  its  order  dismissing  the  plaintiff's  com 
plaint. 

Doubtless  this  embarrassment  as  to  forms  of  pleading  has 
arisen  largely  because  of  the  opinion  of  the  court  by  Judge 
Liddell  in  the  case  of  Dude  v.  Ibrdy  8  Mont.  233,  19  Pac. 
414.  That  was  a  suit  to  enforce  specific  performance  of  a 
verbal  agreement,  under  which  plaintiffs  contendea  that  de- 
fendant had  agreed  to  deed  to  plaintiffs  a  certain  interest  in  a 
mining  claim,  upon  defendant's  obtaining  patent  therefor  from 
the  United  States,  in  consideration  of  plaintiffs  abstaining  from 
filing  an  adverse  claim  to  defendant's  application  for  patent. 
Part  performance  was  alleged.  A  demurrer  to  the  complaint 
was  sustained  upon  two  grounds;  that  the  contract  was  void 
under  the  statute  of  frauds,  and  that  the  plaintiffs  had  not  al- 
leged < 'every  fact  which  it  was  necessary  for  them  to  prove  in 
order  to  have  succeeded  in  their  adverse  claim  had  they  filed 
one."  In  discussing  the  latter  ground  of  demurrer.  Judge 
Liddell  said : 

^'It  is  not  enough  for  the  complaint  to  allege  that  the  min- 
ing laws  had  been  complied  with,  for  such  an  averment  is 
merely  a  legal  conclusion;  and  so,  also,*  is  the  allegation  of  the 
right  of  possession  and  ownership  of  the  claim  in  dispute. 
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{Mej/endorf  r.  Frohner^  3  Mont.  323;  Payne  v.  T^^eaduoM,  16 
Cal.  221.)  It  is  for  the  court  to  say,  from  the  facts  stated 
and  proven,  whether  or  not  the  law  has  been  complied  with  to 
that  extent  which  would  have  entitled  the  complainants  to  the 
patent.  In  other  words,  it  was  not  only  necessary  for  the 
complaint  to  show  that  the  plaintiffs  made  the  discovery  and 
location,  marked  the  boundaries  of  the  mine,  filed  their  notice 
and  declaratory  statement,  with  proper  description  with  refer- 
ence to  some  natural  object  or  permanent  monument,  aod  that 
they  were  in  possession  as  owners  from  the  time  of  discovery; 
but  it  was  indispensable  and  material  for  them  also  to  set  forth 
in  their  complaint  that  they  were  either  citizens  of  the  United 
States,  or  had  filed  their  intention  or  declaration  of  becoming 
so;  and  that  up  to  the  time  of  the  application  of  the  defendant 
for  a  patent  for  the  Olin  claim  they  had  complied  with  the 
hiw,  which  required  them  to  expend  a  hundred  dollars  a  year 
in  improving  the  mine.  *  »  *  When,  therefore,  the  com- 
plainants failed  to  make  the  allegations  of  their  capacity  to 
take  title,  and  of  having  done  the  necessary  amount  of  work 
each  year  to  represent  the  mine,  along  with  the  other  facts 
stated  in  the  complaint,  they  failed  to  set  forth  a  cause  of  ac- 
tion. The  omissions  were  fatal  to  their  suit.  Indeed,  it  ib 
impossible  to  tell  from  the  complaint  whether  the  plaintiffs 
have  the  requisite  capacity  to  accept  a  title  to  the  mine,  even 
if  decreed  them  by  the  court.  To  decide  the  case  without  this 
allegation,  which  we  cannot  supply,  would  be  doing  a  vain  and 
useless  thing." 

To  a  great  extent,  since  that  decision,  pleadings  in  actions  in 
the  nature  of  ejectment  to  try  title  to  mining  claims  have  been 
incumbered  with  allegations  conforming  to  the  several  matters 
held  essential  to  be  pleaded  in  that  opinion.  Yet,  if  the  prin- 
ciple is  correct  that  seisin  and  possession  are  the  ultimate  facts 
to  be  alleged,  and  it  is  not  necessary  to  aver  the  prior  or  pro- 
bative facts  which  go  to  establish  them  in  order  to  state  the 
facts  which  constitute  the  cause  of  action  <<in  ordinary  and 
concise  language"  as  pertaining  to  real  property  generally, 
why  should  a  different  rule  govern  in  actions  to  try  the  title  to 
mining  property  i 
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We  are  not  dealing  with  questions  of  proof  on  the  trial,  but 
are  confining  ourselves  solely  to  those  of  pleading.  When  it 
comes  to  establishing  the  fact  of  ownership,  if  at  issue,  then 
plaintiff  must  support  his  pleading  by  claim  from  a  paramount 
source  of  title,  or  by  evidence  of  compliance  with  the  mining 
laws  of  the  United  States  and  of  the  state.  But  in  Dncie  v. 
Fard^  supra^  the  court  evidently  overlooked  the  distinction  be- 
tween issuable  facts  necessary  to  be  alleged  and  those  that  are 
probative,  but  which  need  not  be  alleged.  This  is  also  made 
apparent  by  the  particular  language  of  the  sentence  supported 
by  reference  to  Payne  v.  Treadwelly  supra.  It  was  said,  for 
instance,  upon  the  authority  of  Payne  v.  Treadwell^  that  the 
allegation  of  the  right  of  possession  and  ownership  of  the 
claim  in  dispute  is  merely  a  legal  conclusion,  whereas  Judge 
Field^s  exact  language  is  as  follows  : 

'  'It  seems  to  us  that  the  substance  of  a  complaint  in  eject- 
ment undnr  our  practice  is  this  :  <A.  owns  certain  real  prop- 
erty, or  some  interest  in  it.  The  defendant  has  obtained  pos- 
session of  it,  and  withholds  the  possession  from  him. '  If  the 
defendant's  holding  rests  upon  any  existing  right,  he  should 
be  compelled  to  show  it  affirmatively,  in  defense.  The  right 
of  possession  accompanies  the  ownership,  and  from  the  allega- 
tion of  the  fact  of  ownership,  which  is  the  allegation  of  seisin 
in  'ordinary  language' — the  right  of  present  possession  is  pre 
sumed  as  a  matter  of  law." 

The  allegation  of  ownership  of  a  claim  in  dispute  is,  there- 
fore, not  a  mere  conclusion  of  law,  and  the  language  of  the 
opinion  in  Ducie  v.  Ford  must  be  modified  to  harmonize  with 
it8  misapplied  authority, — Payne  v.  Treadwdl^  supra^ — and  tu 
our  views  herein.  We  observe,  also,  that  while  Chief  Justice 
McConneir  concurred  in  the  decision  of  Ducie  v.  Fordy  he 
limited  his  agreement  to  the  single  ground  of  the  statute  of 
frauds,  thus  expressing  no  opinion  upon  the  question  of  plead- 
ing. 

The  error  into  which  the  court  fell  in  extending  the  rule  of 
pleading  in  Ducie  v.  Ford  arose,  evidently,  from  the  earlier 
discussions  of  this  court,  of  what  constitutes  the  right  of  pos- 
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session  of  a  mining  claim.  We  recognize  that  such  right  of 
possession  comes  only  from  a  valid  location,  and  that,  if  there 
is  no  location,  there  can  be  no  possession  under  it  Nor  do 
we  lose  .sight  of  the  rule  laid  down  in  Bdk  v.  Meagher,  104 
U.  S.  284,  that  location  does  not  necessarily  follow  from  pos- 
session, but  possession  from  location,  and  that  a  location  is 
not  made  by  taking  possession  alone,  but  ''by  working  on  the 
ground,  recording,  and  doing  •whatever  else  is  required  for 
that  purpose  by  the  acts  of  congress  and  the  local  rules  and 
regulations."  But  in  pleading  in  actions  of  the  nature  of  this 
it  is  not  necessary  to  allege  all  those  matters  which  are  evi- 
dentiary, and  go  to  sustain  the  possessory  title  or  ownership. 
It  may  be  that  the  reasoning  of  Judge  LiddelVs  opinion  was 
based  upon  the  attempt  to  deraign  title,  and  upon  a  failure  to 
do  so  in  a  sufBcient  manner;  but,  whether  or  not  the  discuasion 
proceeded  on  that  theory,  the  case  has  been  generally  applied 
in  all  suits  to  try  the  title  to  mining  property. 

The  later  decisions  of  California  have  followed  Payne  v. 
TreadweUy  supra,  and  it  has  been  consistently  held  for  many 
years  that  in  actions  to  quiet  title  to  mining  claims  and  for  in- 
j  unctions,  ownership  is  the  ultimate  fact,  and,  as  a  general 
rule,  it  is  sufficient  to  allege  that  in  terms.  See  SoiUer  v. 
Maguirey  78  Cal.  543,  21  Pac.  183,  and  cases  cited;  JoJm&on 
V.  Vance,  86  Cal,  128,  24  Pac.  868. 

It  was  also  decided  in  CampbM  v.  Jiankiuy  99  U.  S.  261, 
that  in  an  action  of  trespass  qitare  da^ueum  fregit  actual  pos- 
session of  the  land  by  the  plaintiff  is  sufficient  evidence  of  the 
title  to  authorize  a  recovery  against  a  mere  trespasser.  It  is 
well  now  to  notice  our  own  decisions  cited  by  respondent  as 
bearing  upon  the  question. 

In  McKinBtry  v.  Clark,  4  Mont.  390,  1  Pac.  759,  plaintiff 
brought  ejectment  to  recover  possession  of  a  mining  claim. 
We  have  examined  the  original  transcript,  and  find  that  the 
complaint  simply  averred  that  plaintiff  '<was  the  owner  of  and 
seised  of  an  estate  in  fee  as  against  all  persons  but  the  govern- 
ment of  the  United  States,  and  possessed  and  entitled  to  the 
possession  of  the  real  property  hereinafter  set  forth,  and  that, 
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while  plaintiff  was  so  the  owner,  and  so  seised,  defendants  en-  . 
tered,"  etc. 

Noyea  v.  Blacky  4  Mont.  527,  2  Pac.  769,  was  an  action  to 
quiet  title  to  the  premises  described  in  the  plaintiffs'  com- 
plaint. The  court  considered  the  attitude  of  one  claiming  by 
actual  possession  against  a  valid  location.  It  was  decided  that 
the  plaintiffs  by  virtue  of  possession  alone  could  not  hold  min- 
ing ground  as  against  a  valid  location  of  the  same  ground, 
and,  after  laying  this  rule  down,  the  court  proceeded  to  sus- 
tain the  doctrine  of  Bdk  v.  Meagher^  heretofore  cited.  But, 
alth<»u^h  the  court  in  Noye%  v.  Black  said  the  plaintiffs  must 
prove  they  made  a  valid  location  by  taking  possession  and  by 
working  on  the  ground,  recording,  and  doing  whatever  else 
was  required  for  that  purpose  by  the  acts  of  congress  and  local 
rules  and  regulations,  it  did  not  say  that  such  matters  of 
proof,  or  any  of  them,  must  be  specifically  alleged  in  the 
plaintiffs'  complaint. 

We  have  taken  the  pains  to  examine  the  original  transcript 
in  the  case  of  Noyes  v.  Bldck^  and  find  that  that  complaint 
likewise  simply  alleged  that  the  plaintiffs,  as  tenants  in  com- 
mon, were  the  owners  of,  in  actual  possession  of,  and  entitled 
to  the  possession  of,  a  piece  of  placer  ground  described  in  the 
complaint,  and  that  the  defendants  claimed  an  estate  in  the 
said  ground  adverse  to  the  plaintiffs',  but  that  said  adverse 
claim  of  the  defendants  was  based  upon  a  pretended  location 
of  a  lode  claim  called  the  ''Welcome  Stranger  Lode."  Then 
followed  averments  to  the  effect  that  the  adverse  claim  of  de- 
fendants was  without  right,  and  fraudulent,  and  that  in  conse- 
quence of  said  claim  plaintiffs'  placer  ground  was  much  depre- 
ciated in  value.  It  will  be  seen  at  once  that  there  is  great 
similarity  between  the  pleading  in  that  case  and  the  one  in  the 
case  at  bar.  But  the  court  there  seemed  to  consider  the  loca- 
tion of  defendants  as  a  valid  one,  although  the  complaint 
averred  that  it  was  pretended.  This  assumption  by  the  court 
must  have  been  warranted  by  the  developments  on  the  trial  of 
that  case,  for,  where  the  plaintiff  alleges  ownership  and  pos- 
session until  ousted  by  the  defendant,  and  alleges  that  the 
Vol.  XlX-32 
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defendant  claims  by  virtue  of  a  pretended  location  of  the 
property,  it  cannot  be  assumed  on  the  pleadings  that  the  case 
is  one  of  actual  possession  against  a  valid  location. 

TMits  Y,  Ah  Tonffj  4  Mont.  536,  2  Pac.  759,  also  discussed 
the  right  to  occupy  the  mineral  lands  of  the  United  States,  but 
did  not  say  to  what  extent  the  allegations  of  a  pleading  to  try 
the  title  must  go. 

In  Hopkins  v.  Noyea,  4  Mont.  650,  2  Pac.  280,  which  was 
a  suit  growing  out  of  a  conflict  between  a  placer  and  quartz 
location,  where  plaintiff  sued  to  have  determined  the  right  of 
possession  of  ground  in  dinpute,  the  court  merely  reiterated 
its  previously  expressed  views  upon  what  possession  is  neces- 
sary to  give  vitality  to  a  title  within  a  mining  district,  and 
said  that  such  title  must  be  in  pursuance  of  the  law  and  local 
rules  and  regulations,  and  must  be  properly  supported.  ^^Pos- 
sessory  titles,"  said  Wade,  C.  J.,  <<do  not  live  upon  possession 
alone.  They  must  be  supported  by  proof  of  a  compliance  with 
the  law  that  gives  the  right  to  and  sustains  the  possessions.'^ 
But  it  was  not  decided  that,  in  order  to  permit  such  proof  of 
a  compliance  with  the  law,  the  complaint  must  contain  allega- 
tions of  the  facts  upon  which  such  possessory  title  is  based. 

In  Oarfidd  M.  cfe.  M.  Co,  v.  Ilammery  6  Mont.  64,  8  Pac. 
163,  which  was  an  action  to  quiet  title,  the  court  said  that, 
where  respondent's  claim  of  ownership  and  right  of  possession 
were  put  in  issue  by  answer,  it  devolved  upon  the  respondent 
plaintiff  to  show  affirmatively  on  the  trial  that  it  had  a  valid 
location  of  a  mining  claim  by  complying  with  all  the  require- 
ments of  the  acts  of  congress  and  the  local  rules  and  regula- 
tions relative  to  mining  claims.  The  sufficiency  of  the  pleading 
was  not  discussed. 

Benahaw  v.  Switzer^  6  Mont.  464,  13  Pac.  127,  was  an 
action  in  the  nature  of  ejectment  to  recover  possession  of  a  lode 
mining  claim.  The  court  decided  that  it  was  enough  for  the 
claimant  to  show  a  valid  location,  and  that  the  plaintiff  need 
not  show  that  his  claim  had  been  represented,  but  that  his  title 
was  good  atter  showing  a  valid  location,  and  he  was  entitled  to 
the  possession  of  the  claim  unless  the  appellant  defeated  such 
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title,  which  he  might  have  done  if  be  had  alleged  and  could 
have  proved  a  forfeiture  by  showing  that  tJie  necessary  work 
to  represent  the  claim  had  not  been  done.  We  have  examined 
the  original  complaint  in  this  case  also,  and  it  does  not  sustain 
the  contentipn  of  respondent's  counsel  herein  to  the  effect  that> 
if  it  is  necessary  to  show  a  valid  location  in  order  to  show  a 
possessory  title  and  ownership,  it  is  necessary  to  allege  the 
prior  facts  upon  which  such  valid  location  may  be  predicated. 
The  complaint  in  R&nshaw  v.  Sioitzer  simply  alleged  that 
plaintiffs  were,  and  for  a  long  time  prior  to  the  commencement 
of  the  suit  had  been,  the  owners  and  entitled  to  the  possession 
of  the  mining  claim  described  in  the  complaint;  that  while 
they  were  the  owners  defendants  took  possession,  and  ousted 
them,  and  still  held  possession,  to  the  plaintiff's  damage,  etc. 
MatttTigly  v.  Lewisohn^  8  Mont.  259,  19  Pac.  310,  was  a 
statutory  action  brought  under  section  2326  of  the  Revised 
Statutes  of  the  iTnited  States.  It  was  decided  that  in  an  action 
brought  under  the  Revised  Statutes  authorizing  steps  to  be 
taken  by  an  applicant  for  a  patent  for  mineral  lands,  and  by 
an  adverse  claimant  who  resists  such  application,  it  was  indis- 
pensable for  the  plaintiff  to  file  his  claim  within  the  60  days 
allowed  by  law,  or  he  would  have  no  standing  as  an  adverse 
claimant  in  the  land  ofBce;  and  that,  if  he  failed  to  institute 
suit  within  30  days  allowed  by  law,  he  had  no  standing  in  court 
to  contest  the  claim  of  another  to  a  patent  for  mineral  land; 
and  that,  inasmuch  as  the  fact  of  the  filing  of  the  adverse  claim 
and  the  institution  of  the  suit  within  the  time  limited  by  law 
must  be  conclusively  established  by  proof  to  enable  the  adverse 
claimant  to  recover,  it  was  necessary  to  allege  tdese  facts,  and 
that  a  complaint  without  such  allegations  was  msufficient.  As 
applied  to  actions  of  the  class  to  which  Mattingly  v.  Lewisohn 
belongs,  we  believe  that  to  be  correct  in  order  that  it  may  ap- 
pear that  the  court  had  jurisdiction  to  proceed  with  the  case; 
but  such  averments  of  fact  have  nothing  directly  to  do  with 
the  title  or  right  of  possession  to  the  property  involved,  and 
are  not  probative  facts  of  the  ownerbhip  of  the  plaintiff. 
Therefore,  whatever  was  said  in  that  opinion  by  Judge  De 
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Wolfe  for  the  court  has  no  bearing  upon  the  question  imme- 
diately in  hand. 

Milligan  v.  ^avery,  6  Mont.  129,  9  Pac.  894,  simply  de- 
cided that  in  an  action  brought  under  section  2326  of  the  Re- 
vised Statutes  of  the  United  States,  to  determine  the  right  of 
possession  of  a  mining  claim,  plaintiff  must  allege  possession 
in  himself,  or  a  valid  representation,  which  is  possession;  and 
an  ouster  by  the  defendant,  if  plaintiff  is  not  in  possession, 
must  always  be  shown,  and  to  that  end  must  be  averred. 

We  find,  therefore,  that  in  so  far  as  any  of  the  foregoing 
cases  do  bear  upon  the  case  at  bar,  with  the  exception  of  Dude 
V.  Forct^  they  not  only  do  not  conflict  with  Payne  v.  Trecui- 
welly  and  the  other  California  decisions  since  Payne  v.  Tread- 
well,  in  respect  to  pleading,  but  that  the  original  complaints 
therein  substantially  followed  that  case,  and  that  the  prolix 
rule  laid  down  in  Ducie  v.  I^ord  was  never  before  actually  ob- 
served by  the  profession  in  the  cases  brought  before  this  court. 
We  conclude  this  discussion  by  affirming  the  California  doc- 
trine, believing  it  to  be  in  accord  with  the  principle  which 
should  control  the  form  of  pleadings  under  the  Codes,  and 
hold  that  the  ultimate  facts  alone  need  be  pleaded.  (Pom. 
Code  Rem.  §  107). 

The  defendant  makes  a  point  on  the  alleged  insufficiency  of 
the  description  of  the  placer  claim  involved.  But,  without 
setting  forth  in  full  the  description  given,  we  do  not  think  it 
was  so  indefinite  as  to  render  the  complaint  fatally  bad.  or 
void  for  uncertainty,  upon  a  motion  of  the  character  interposed 
by  defendant. 

In  the  second  cause  of  action  set  up  by  the  plaintiff, — which 
was  for  the  purpose  of  quieting  title  and  for  an  injunction, — 
the  plaintiff,  by  reference  merely,  made  the  averments  of 
ownership  pleaded  in  the  first  cause  of  action  and  the  descrip- 
tion of  the  premises  part  of  the  second  cause  of  action.  Inas- 
much as  the  cause  must  be  remanded  to  the  di  trict  court,  we 
advise  the  plaintiff  to  follow  the  general  rule  that  each  separate 
division  or  count  of  the  complaint  must  be  complete  in  itself, 
and  that  the  pleader,    by  merely  referring  to  material  facts 
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properly  set  forth  in  a  former  count,  cannot  incorporate  them 
into  and  make  them  part  of  a  subsequent  one.  (Pom.  Code 
Rem.  §  575).  This  rule  should  not  be  e^^tended  to  the  inclu- 
sion of  a  description  of  the  property  itself,  nor  to  a  point  re- 
quiring exhibits  to  be  repeated,  but  it  should  be  held  to 
embrace  those  material  and  issuable  facts  of  ownership  which 
constitute  the  plaintiff's  action. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  is  remanded,  with  directions  to  overrule  the  ob- 
jection of  the  defendant,  which  was  sustained  by  the  district 
court,  and  to  permit  plaintiff's  complaint  to  stand,  granting 
him  permission  to  amend  his  pleadings  so  as  to  conform  to  the 
views  herein  expressed. 

Revei^sed  and  Remanded, 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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STATE  EX  REL.  SERES,  v.  DISTRICT  COURT  OF  THE 
FIRST  JUDICIAL  DISTRICT. 

[Submitted  May  4, 1897.    Decided  May  10, 1897.] 

Mamdamu%  to  Try  Cause — Might  of  Appeal,  on  Refusal  of 
Medical  Certificate. 

The  laws  of  Montana  provide  for  the  examination  of  all  .'persons  desiring  to  practice 
medlcln  s-the  examination  to  be  held  before  the  medical  examiners.  It  Is  further 
proTlded  that  where  a  certificate  Is  refused,  the  person  aggrieved  may  appeal  to  the 
district  court,  and  that  such  appeals  shall  be  conducted  as  appeals  from  a  declilonof 
a  board  of  county  commissioners,  which.  It  is  further  pruyided,  **are  prosecuted  and 
tried  like  appeals  from  a  Justice  of  the  peace."  The  law  also  provides  that  appeals 
from  a  Justice's  court  are  tried  dt  novo.  Held,  that  an  applicant  who  has  been  re- 
fused a  certificate,  has  a  right  to  appeal  to  the  district  court,  and  on  such  appeal  Is 
en.itled  to  a  trial  de  iwvo. 

Buck,  J.,dissenilng. 

Application  of  state  of  Montana,  on  the  relation  of  J.  R. 
Seres,  for  mandamus  against  district  court  of  the  First  judi- 
cial district  of  the  state  of  Montana  in  and  for  the  county  of 
Lewis  and  Clarke.     Writ  awarded. 
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Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  application  for  a  writ  of  mandamus.  The  peti- 
tioner alleges  that  he  is  a  regular  graduate  of  an  accredited 
college  of  medicine;  that  he  attended  at  least  four  courses  of 
lectures  at  said  college,  of  six  months  each;  that  on  the  first 
Tuesday  of  October,  1896,  petitioner  was  an  applicant  to  the 
board  of  medical  examiners  for  a  certificate  entitling  him  to 
practice  medicine  and  surgery  in  the  state  of  Montana;  that  a 
meeting  of  said  board  was  held  in  Helena  on  the  day  afore- 
said; that  at  said  meeting  the  petitioner  presented  his  diploma 
from  said  medical  college,  evincing  his  graduation;  that  said 
diploma  was  found  by  the  said  board  of  examiners  to  be  genu- 
ine, and  issued  by  a  regular  medical  college,  legally  organized 
and  in  good  standing;  that  he  thereupon  submitted  to  an  ex- 
amination in  the  various  branches  prescribed  by  law  and  the 
said  board  of  examiners,  and  filed  with  the  said  board  his  ex- 
amination papers,  written  upon  the  questions  by  the  said  board 
propounded  in  the  said  various  branches;  that  thereupon  said 
board  denied  the  petitioner's  application  for  a  certificate  to 
practice  medicine  and  surgery  in  the  state  of  Montana  upon 
the  ground  that  said  examination  papers  showed  that  the  peti- 
tioner had  not  the  requisite  learning  to  entitle  him  to  such  cer- 
tificate; that,  after  being  notified  by  said  board  of  its  determi- 
nation not  to  grant  this  petitioner  such  certificate,  he  within 
30  days  duly  appealed  from  the  decision  of  the  said  board  of 
medical  examiners  to  the  district  court  of  the  First  judicial 
district  of  the  btate  of  Montana  in  and  for  the  county  of  Lewis 
and  Clarke;  and  that,  after  said  appeal  was  duly  taken  to  the 
district  court,  the  said  district  court  on  the  motion  of  the 
county  attorney  of  the  said  county,  and  the  attorney  general 
of  the  state,  dismissed  the  petitioner's  appeal,  upon  the  ground 
that  the  said  court  had  no  jurisdiction  to  try  and  determine 
the  same.  The  petitioner  asks  for  a  writ  of  mandate  in  this 
proceeding,  commanding  the  district  court  to  reinstate  his  ap- 
peal and  to  proceed  to  the  hearing  and  determination  thereof. 

On  the  return  of  the  writ,  the  attorney  general,  for  the  said 
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district  court,  demurred  to  the  petition  for  the  reasons — 
First,  that  said  petition  does  not  state  facts  sufficient  to  entitle 
said  petitioner  to  the  relief  prayed  for;  and,  second,  that  said 
petition  shows  affirmatively  that  the  action  of  the  medical 
board  in  refusing  to  issue  a  certificate  for  the  cause  specified 
was  final,  and  not  subject  to  review  by  any  appellate  tribunal, 
and  that  said  defendant  (district  court),  in  dismissing  said  pe- 
tition, acted  correctly  and  within  its  jurisdiction,  in  that  no 
appeal  lay  from  the  action  of  the  board  to  said  defendant. 

T.  J,   Walsh,  for  Relator. 

(7.  B.  Nolan^  Attorney  General,  for  Defendant. 

Pehberton,  C.  J. — The  only  question  presented  here  is 
this  :  Does  the  statute  allow  an  appeal  to  an  applicant  wh6 
has  been  refused  a  certificate  by  the  medical  board  authorizing 
him  to  practice  medicine  and  surgery  in  this  state  on  the 
ground  that  the  applicant's  examination  papers  show  that  he 
has  not  the  requisite  learning  to  entitle  him  to  such  certifi- 
cate? 

Counsel  for  the  defendant,  the  attorney  general,  contends 
that  the  right  of  appeal  exists  only  when  the  certificate  is  re- 
fused or  revoked  by  the  board  for  unprofessional,  dishonorable 
or  immoral  conduct,  and  that  no  appeal  lies  from  the  refusal 
of  the  board  to  issue  a  certificate  on  the  ground  of  the  incom- 
petency of  the  applicant. 

That  part  of  section  603  of  the  Political  Code,  which  pro- 
vides for  appeals  from  the  action  of  the  medical  board  is  as 
follows : 

<  <In  all  cases  of  the  refusal  or  revocation  of  a  certificate  tp 
practice  medicine  by  the  said  board,  the  person  aggrieved 
thereby  may  appeal  from  the  decision  of  the  board  to  the  dis- 
trict court  of  the  county  in  which  such  revocation  or  refusal 
was  made." 

Counsel  for  defendant  contends  that  this  provision  only 
gives  the  right  of  appeal  where  the  certificate  is  refused  or  re- 
yoked  by  the  board  for  unprofessional,   dishonorable  or  im- 
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moral  conduct,  and  that  State  v.  District  Cmvrt  of  First  Judi- 
cial Distrtctj  13  Mont.  370,  34  Pac.  298,  in  which  this  court 
discussed  the  right  of  appeal  from  the  action  of  the  medical 
board,  does  not  go  to  the  extent  of  deciding  that  an  appeal  lies 
in  cases  like  the  one  at  bar. 

But,  in  examining  our  statute,  we  find  no  language  that  re- 
stricts the  right  of  appeal  to  any  particular  class  of  cases.  The 
terms  of  the  statute  are  general,  and  give  the  right  of  appeal 
<  4n  all  cases  of  the  refusal  or  revocation  of  a  certificate  to 
practice  medicine  by  the  said  board. ' '  A  number  of  the  states 
have  statutes  like  ours,  but  we  are  not  referred  to  any  deci- 
sion of  any  of  the  states  where  the  precise  question  here  in- 
volved has  been  adjudicated  and  determined.  The  law  pro- 
vides that  appeals  in  such  cases  shall  be  conducted  like  appeals 
from  a  decision  of  a  board  of  county  commissioners  disallow- 
ing a  claim.  (Political  Code,  §  603.)  Appeals  from  actions 
of  boards  of  county  commissioners  are  prosecuted  and  tried 
like  appeals  from  a  justice  of  the  peace.  {Id,  §  4289.)  Ap- 
peals from  a  justice  court  are  tried  de  novo. 

It  is  said  by  the  counsel  for  the  defendant  that  a  trial  of 
this  case  de  novo  in  the  district  court  would  be  impracticable, 
if  not  impossible;  that  the  court  or  jury  could  not  try  and  de- 
termine the  question  of  petitioner's  competency  to  practice 
medicine.  It  is  further  insisted  that  the  law  does  not  provide 
any  procedure  by  which  the  district  court  could  properly  try 
and  determine  this  question. 

In  State  v.  District  Court  of  First  Judicial  District ^  supia^ 
this  court  held  that  the  right  of  appeal  was  not  rendered  nuga- 
tory because  the  law  did  not  prescribe  rules  to  guide  the  dis- 
trict court  in  tiying  such  appeal.  This  was  when  there  were 
no  proceedings  or  rules  prescribed  by  law  for  appeals  in  such 
cases.  The  present  statutes  do  prescribe  the  manner  of  ap- 
peal, and,  if  the  proceedings  prescribed  by  the  statute  are 
inefficient,  under  the  provision  of  section  206  of  the  Code  of 
Civil  Procedure,  '*any  suitable  process  or  mode  of  proceeding 
may  be  adopted  which  may  appear  most  conformable  to  the 
spirit  of  the  code."     Awkward,  difficult,  and  unsatisfactory 
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as  a  trial  of  this  case  in  the  district  court  might,  and  doubtless 
would,  be,  we  are  of  the  opinion  that  the  learned  district  judge 
would  be  able  to  devise  ways  and  means  not  incompatible  with 
the  code  for  disposing  of  the  case. 

Impolitic  and  unwise  as  this  law  tnay  be,  still,  if  the  legis- 
lature has  given  the  petitioner  the  right  of  appeal  in  this  case, 
we  have  neither  the  right  nor  disposition  to  deprive  him  of  its 
exercise  by  any  unauthorized  construction  of  the  statute  or  by 
any  apparent  judicial  legislation.  Unless  we  construe  or  leg- 
islate something  very  material  into  the  statute  not  placed  there 
by  the  legislature,  we  think  the  petitioner,  under  the  law, 
which  is  broad  and  general  in  its  terms,  is  entitled  to  prosecute 
his  appeal  in  this  case. 

Whether  or  not  such  laws  are  wise  or  unwise,  politic  or  im- 
politic, are  questions  for  the  legislative  branch  of  the  govern- 
ment, and  we  have  no  right  or  inclination  to  invade  that 
domain. 

The  order  of  the  district  court  dismissing  the  appeal  in  this 
case  is  reversed,  and  a  peremptory  writ  of  mandate  is  ordered 
to  issue,  directing  that  the  district  court  reinstate  said  appeal 
and  proceed  ib  the  trial  of  the  cause. 

Heversed, 

Buck,  J.,  dissents. 

Hunt,  J  — 1  concur  in  the  conclusion  reached  by  the  chief 
justice.  It  will  be  observed,  by  section  602  of  the  medical 
law  (Political  Code),  that  after  examination  of  a  candidate's 
qualifications  upon  the  subjects  and  in  the  manner  prescribed, 
the  medical  board  ''shall,  if  the  candidate  has  been  found 
qualified,  grant  a  certificate  to  such  candidate  to  practice  med- 
icine and  surgery  in  the  state  of  Montana,''  etc.  It  naturally 
follows  that,  if  they  must  grant  one  to  a  candidate  who  is 
qualified,  by  withholdintr  one  from  a  candidate  who  is  found 
to  be  disqualified  their  action  is  equivalent  to  refusing  to  grant 
a  certificate.     It  is  a  positive  rejection. 

The  board  is  required  to  keep  a  record  of  all  its  proceed- 
ings,  and  also  a  register  of  all  applicants  for   certificates, 
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showing  certain  facts,  and  this  register  must  further  show 
whether  such  applicant  has  been  rejected  under  the  Uw.  (PoL 
Code,  §  601).  To  pass  or  reject  a  candidate  alike  requires  the 
action  of  a  quorum  of  the  board, — four  members.  Without 
such  a  quorum,  no  board  action  can  be  had  upon  any  candi- 
date's examination  papers  or  answers.  The  ascertainment  of 
a  candidate's  incompetency  is  by  the  law  just  as  positive  an 
act,  and  demands  just  as  much  formality  of  antecedent  pro- 
ceeding, as  does  reaching  the  conclusion  of  his  competency. 
In  either  case  the  board  makes  a  finding  of  record.  The  fact 
that  in  one  instance  the  result  of  the  finding  is  rejection  makes 
the  action  taken  none  the  less  an  expressed  refusal  to  grant  a 
certificate  than  does  their  determination  to  pais  a  candidate 
make  such  action  the  expression  of  their  intention  to  grant 
him  a  certificate. 

I,  therefore,  think  that  relator's  attitude  is  that  of  a  candidate 
who,  by  having  been  rejected  as  disc}ualified,  has  been  refused 
a  certificate  to  practice  medicine,  and  that  the  board's  position 
is  that  of  having  made  the  decision  of  refusal.  If  this  is  so, 
he  may  appeal. 

Section  603,  in  the  first  part  thereof,  pertains  to  the  refusal 
to  grant  a  certificate  for  unprofessional,  dishonorable,  or  im- 
moral conduct.  All  such  powers  vested  in  the  board  are  in 
addition  to  those  previously  granted  to  pass  or  reject  appli- 
cants. But  the  latter  portion  of  section  603  preserves  a  gen- 
eral right  of  appeal  to  the  person  aggrieved  in  all  cases  of  the 
refusal  of  a  certificate  to  practice  medicine.  Were  it  not  for 
the  fact  that  this  provision  for  an  appeal  <  'in  all  cases' '  of  re- 
fusal is  found  in  the  latter  part  of  the  section,  which  in  its 
previous  provisions  sfives  powers  of  refusal  to  issue  certifi- 
cates, or  to  revoke  them  for  immoral,  dishonorable,  or  unpro- 
fessional conduct,  I  apprehend  there  would  be  no  serious 
question  of  the  right  to  appeal  in  this  instance;  nor  do  1  be- 
lieve, in  such  an  event,  it  could  be  contended  that  the  words 
^*in  all  cases"  were  limited  by  the  context  of  any  single  section 
of  the  act. 

It  not  infrequently  happens  that  clauses  of  a  law  which  are 
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in  themselves  clearly  general  in  their  pertinency  and  signifi- 
cance creep  into  the  body  of  some  particular  section  of  the 
act,  and  thus  provoke  argument  as  to  their  intended  place  and 
use.  Such  things  often  happen  by  the  legislature  tacking  on 
amendments  to  provisions  in  original  bills  introduced,  or  by 
careless  engrossment  or  enrollment  of  bills  passed  by  such 
bodies,  or  by  mistake  in  compilation  of  the  law  for  publica- 
tion; but,  if  the  words  are  explicit,  or,  even  if  they  are  not, 
if  the  intention  of  the  law  may  be  fairly  gathered  from  the 
context,  it  is  a  court's  duty  to  collect  that  intention. 

To  give  the  expression  of  the  words  of  the  particular  clause 
extending  the  right  of  appeal  to  all  cases  of  a  refusal  of  a 
certificate  to  the  aggrieved  person  their  full  and  general  sig- 
nificance, and  to  construe  the  clause  which  is  remedial  liberally, 
and  withal  to  harmonize  the  provision  with  the  whole  statute, 
in  my  judgment,  it  is  necessary  to  interpret  them  as  applying 
generally  to  every  case  where  the  board  refuses  to  grant  a 
certificate  by  rejection  for  incompetency,  as  well  as  where 
they  find  immoral  or  unprofessional  conduct. 

The  perplexities  to  possibly  result  from  this  construction 
are  not  so  serious  as  counsel  seem  to  think  they  may  be.  A 
similar  right  of  appeal  is  given  by  statutes  of  many  states, 
except  that  the  appellate  power  lies  in  the  governor  instead  of 
the  court.  But  that  is  a  matter  of  legislative  will.  Judges 
often  have  to  pass  upon  equally  difficult  questions,  involving 
study  and  knowledge  of  abstruse  sciences;  for  the  law,  in  its 
comprehensiveness,  includes  every  branch  of  learning.  When 
these  difficult  problems  arise,  however,  courts  are  permitted 
to  call  to  their  aid  those  who  are  most  proficient  and  experi- 
enced in  the  especial  fields  of  knowledge  being  traversed,  and 
to  receive  aid  from  expert  witnesses  by  which  they  can  be  led 
to  righteous  judgments  in  the  litigious  affairs  of  men.  More- 
over, as  a  general  proposition,  a  court  will  be  slow  to  reach  a 
conclusion  different  from  the  finding  of  the  state  medical  board 
as  to  an  applicant's  competency  to  practice  medicine,  where 
satisfactory  evidence  sustaining  the  board's  opinion  is  pre- 
sented, and  where  no  willful  wrong  or  prejudice  is  charged 
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against  the  board  or  any  of  its  members  by  the  rejected  can- 
didate. It  is  probable,  too,  that  appeals  of  this  kind  will  be 
very  rare;  for  a  candidate  who  has  been  found  disqualified  for 
lack  of  requisite  learning  will  generally  choose  to  perfect  him- 
self, and  try  again  by  the  usual  method,  rather  than  to  incur 
the  vexations  and  anxieties  incident  to  an  appeal  to  a  court, 
which,  after  all,  will  have  to  be  governed  by  medical  men's 
opinions. 

But,  as  the  statute,  in  my  judgment,  has  given  the  right  of 
appeal  to  relator,  if  he  wishes  to  use  it  and  properly  invokes 
it,  the  eame  power  that  has  bestowed  it — the  legislature — is 
the  only  one  that  can  deprive  him  of  its  exercise.  I,  therefore, 
must  agree  to  the  order  reversing  the  case. 


SCHILLING,  Respondent,  v.  REAGAN,  Sheriff,  etal., 

Appellants. 

[Submitted  May  5, 1897.    Decided  May  17, 1897.] 

Judgment  by  Default — Action  to  Vacate — Foreign  Corpora- 
tion— Tempora/ry  Injunction — Discretion. 

Summons— Judgment  hy  Default.— A.  defendant  In  an  action  In  a  Justice's  court  who  ap- 
pears generally  In  a  motion  to  set  aside  a  default  alleged  to  have  been  Improperly 
taken,  and  wlio,  upon  denial  of  tlie  motion,  appeals  to  the  district  court,  where  the 
appeal  Is  dismissed,  thereby  waives  any  Irregularity  In  the  summons,  and  cannot 
maintain  a  suit  to  set  aside  the  Judgment  on  account  of  such  irregularity. 

JUDOMKNT—^ef ion  to  VacaU^—Aw  action  to  vacate  a  Judgment  wlU  not  be  sustained, 
when  based  upon  grounds  which  could  have  been  litigated  in  the  former  action. 

Same.-  For  the  reason  stated,  an  action  will  not  lie  to  set  aside  a  Judgment  obtained  by 
a  foreign  corporation,  because  it  has  not  complied  with  the  state  law  regulating  the 
right  of  such  cori)oratlons  to  contract,  etc..  In  this  state,  as  this  question  could  haTe 
been  raised  in  the  action  in  which  the  Judgment  was  obtained. 

Temporaby  Injunction— D(8<;retion.— Although  the  granting  of  a  temporary  Injunc- 
tion Is  a  matter  of  discretion,  still  that  discretion  must  be  sound,  and  Is  subject  to 
review;  and  whore  It  appears  from  all  the  facts  that  the  order  was  improperly 
granted,  it  may  be  reversed  on  appeal. 

Appeal  from -District  Courts  Silver  Bow  County.     William 
Clancy^  Judge. 

An  action   by   Adolph   Schilling  against   P.    H.    Reagan, 
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sheriff   of   Silver   Bow   county,    and  others.     Judgment  for 
plaintiff,  and  defendants  appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  in  this  action  sued  the  defendants  to  annul  a 
judgment  of  a  justice  of  the  peace  rendered  against  him  in 
Silver  Bow  county.  It  appears  from  the  record  that  on  the 
26th  day  of  August,  1896,  the  defendant  Wagg-Anderson 
Woolen  Company  recovered  a  judgment  by  default  against  the 
plaintiff  in  this  action  before  George  H.  Chapman,  who  was  • 
then  justice  of  the  peace  in  and  for  South  Butte  township,  in 
said  county,  for  the  sum  of  $42.05;  that  the  defendant  Ducie 
is  the  successor  in  office  of  said  Chapman;  and  that  the  de- 
fendant Reagan  is  the  sheriff  of  Silver  Bow  county.  The 
record  further  shows  that,  after  said  judgment  in  the  justice^ s 
court  was  rendered  by  default  as  aforesaid  against  the  plaintiff 
in  this  case,  he  appeared  in  said  justice's  court,  and  moved  to 
set  aside  the  default  on  the  ground  of  mistake;  the  alleged 
mistake  being  that  the  defendant  Schilling  was  summoned  to 
appear  at  2  o'clock  a.  m.  of  the  return  day  of  said  summons, 
instead  of  10  o'clock  a.  m.  The  motion  to  set  aside  the  de- 
fault was  supported  by  the  affidavit  of  Schilhng,  his  attorney, 
and  his  attorney's  clerk.  This  motion  was  resisted  on  the 
affidavit  of  the  constable,  one  Wedekind,  who  testified  that  a 
copy  of  the  summons  served  upon  Schilling  did  not  contain 
the  mistake  sworn  to  by  Schilling,  his  attorney,  and  his  attor- 
ney's clerk  aforesaid.  The  justice  overruled  plaintiff's  motion 
to  set  aside  the  default,  whereupon  the  plaintiff,  Schilling,  ap- 
pealed to  the  district  court,  of  Silver  Bow  county.  His  appeal 
was  for  some  cause  dismissed  by  the  district  court,  and  the 
judgment  of  the  justice  of  the  peace  affirmed,  whereupon 
Schilling  brought  this  action  to  annul  the  judgment  of  the  jus- 
tice of  the  peace,  alleging  the  mistake  in  the  summons,  and  the 
insufficiency  thereof,  upon  which  he  relied  in  his  motion  to  set 
aside  the  judgment  rendered  against  him  by  said  justice,  and 
also  on  the  ground  that  the  Wa^g- Anderson  Woolen  Company 
is  a  foreign  corporation  doing  business  in  this  state;  that  the 
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same  had  failed  to  file  in  the  office  of  the  secretary  of  state,  or 
in  the  office  of  the  county  recorder  of  Silver  Bow  county,  or 
any  other  county  of  this  state,  a  duly-authenticated  copy  of 
its  charter  or  certificate  of  incorporation,  or  statement  verified 
by  the  oath  of  its  president  or  secretary,  or  a  majority  of  its 
board  of  directors,  showing  the  name  of  such  corporation, 
with  the  location  of  its  principal  office  or  place  of  business 
without  this  state,  or  the  location  of  its  principal  office  or  place 
of  business  within  this  state,  or  the  amount  of  its  capital  stock, 
etc. ,  as  required  by  law,  or  to  designate  as  agent  a  citizen  of 
Montana,  or  any  person  whomsoever  upon  whom  service  of 
summons  might  be  had,  and  to  do  such  other  things  as  is 
required  by  law  in  relation  to  foreign  corporations  desiring  to 
do  business  in  this  state;  claiming  that  by  reason  thereof  the 
said  justice  of  the  peace  who  rendered  such  judgment  against 
this  plaintiff  had  no  jurisdiction  to  entertain  said  cause,  or 
enter  said  judgment  or  any  judgment  against  this  plaintiff. 

The  judge  of  the  district  court  of  Silver  Bow  county  issued 
a  temporary  injunction  against  the  sheriff,  restraining  him  from 
executing  the  execution  issued  out  of  said  justice^ s  court  on 
said  judgment  in  favor  of  the  Wagg- Anderson  Woolen  Com- 
pany against  Schilling,  as  shown  above. 

Thereafter  the  defendants  in  this  case  moved  the  district 
court  to  dissolve  the  injunction  on  the  ground  that  there  were 
no  sufficient  grounds  shown  for  the  issuing  thereof.  The 
motion  to  dissolve  was  made  upon  affidavits  showing  all  the 
facts  contained  in  the  statement  of  this  case.  The  court 
denied  the  motion  to  dissolve  the  injunction,  and  from  this 
order  the  appeal  is  prosecuted. 

Hinkle  cfe  Shdton^  for  Appellants. 

Carroll  &  Leehey,  for  Respondent. 

Pemberton,  C.  J. — The  only  question  presented  by 
this  appeal  is  as  to  whether  the  lower  court  erred  in  refusing 
to  dissolve  the  temporary  injunction  issued  in  this  case. 

From  the  showing  made  by  the  defendants  in  support  of  their 
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motion  to  dissolve  the  temporary  injunction,  it  clearly  appears 
that  the  plaintiff,  who  was  the  defendant  in  the  justice's  court 
against  whom  the  judgment  now  sought  to  be  annulled  was 
rendered,  after  the  judgment  was  rendered  appeared  in  said 
justice's  court,  and  moved  the  court  to  set  aside  the  same. 
This  motion  was  heard  and  determined  by  the  justice.  The 
decision  being  against  plaintiff  hereib,  he  appealed  to  the  dis- 
trict court.  For  some  reason  his  appeal  to  the  district  court 
was  dismissed,  and  the  judgment  of  the  justice  thereby 
affirmed.  It  thus  appears  that  the  plaintiff  not  only  had  a 
legal  remedy  by  appeal  to  the  district  court  from  the  judg- 
ment of  the  justice,  but  that  he  availed  himself  of  it.  What- 
ever defects  there  may  have  been  in  the  summons  issued  by 
the  justice  were  cured  by  Schilling's  appearance,  and  moving 
the  justice  to  i^et  aside  the  judgment,  and  his  subsequent  ap- 
peal to  the  district  court.  {^Gagey.  Maryatt^  9  Mont.  265, 
23  Pac.  337.) 

The  respondent  says  that  his  action  to  annul  the  judgment 
of  the  justice  is  based  on  two  grounds,  to  wit,  the  alleged 
defect  in  the  justice's  summons,  and  the  inability  of  the  de- 
fendant corporation  to  maintain  this  action  by  reason  of  its 
failure  to  comply  with  the  law  of  the  state  regulating  the 
right  of  foreign  corporations  to  contract  and  sue  upon  con- 
tracts in  this  state,  as  shown  in  the  foregoing  statement. 

But  in  reply  to  this  we  may  say  that  Schilling  could  have 
made  this  defense  in  the  justice's  court,  if  there  is  any  merit 
in  it,  or  he  could  have  made  use  of  this  defense  as  a  ground 
for  setting  aside  the  judgment  in  the  justice's  court,  and  bad 
both  these  questions  tried  de  novo  in  the  district  court  on  his 
appeal.  So  that  whatever  merit  there  may  be  in  the  conten- 
tion that  the  claim  sued  on  in  the  justice's  court  was  invalid, 
and  that  the  justice  had  no  authority  in  law  to  enter  judgment 
thereon,  because  of  the  corporation  claimant  having  failed  to 
comply  with  the  law  in  relation  to  foreign  corporations  doing 
business  in  this  stale,  we  think  it  cannot  avail  the  plaintiff  in 
tnis  action,  for  the  reason  given  above. 

The  respondent  in  this  suit  contends  that  the  court  below 
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committed  do  error  in  refusing  to  dissolve  the  injunction,  be- 
cause, he  says,  this  court  has  time  and  again  held  that  the 
granting  or  refusing  to  grant  a  temporary  injunction  is  a 
matter  of  discretion. 

This  court  has  frequently  held  that  the  granting  of  a  tem- 
porary injunction  in  a  proper  case,  and  upon  a  reasonable 
showing,  is  a  matter  within  the  discretion  of  the  lower  court. 
But  by  '^discretion''  in  such  cases  is  meant  a  sound  judicial 
discretion.  We  certainly  have  never  held  that  it  was  a  mat- 
ter of  discretion  whether  a  district  court  would  grant  a  tem- 
porary injunction  in  any  and  all  kinds  of  cases,  with  or  with- 
out a  reasonable  showing.  When  it  appears  from  the  nature 
of  the  case  and  all  the  facts  that  a  party  is  not  entitled  to  an 
injunction,  the  granting  thereof  is  error,  because  unauthor- 
ized. The  granting  of  an  injunction  is  not,  in  such  cases,  a 
matter  of  discretion. 

We  think  the  court  erred  in  refusing  to  dissolve  the  tem- 
porary injunction  on  the  showing  of  the  defendants. 

The  order  appealed  from  is  reversed,  and  the  cause  re- 
manded, with  direction  to  dissolve  the  injunction. 


Reversed  and  Remanded, 


Hunt  and  Buck,  J  J. ,  concur. 
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STATE   OF    MONTANA,    Respondent,    v.    BERNHEIM, 

Appellant. 

[Submitted  April  29, 1897.    Decided  May  17, 1897.] 

Common  Carriera — Sale  of  Tickets — Statutory  Regvlations — 
Constitutionality — Police  Regulation, 


Session  laws  of  1893,  paxe  150  (Civil  Code,  section  978-984^  originated  in  the  senate.  The 
law  provides  that  the  owners  of  railroads  or  stoHmboats  for  the  transportation  of 
passengers  shall  provide  each  agent,  who  Is  authorized  to  sell  tlcke.s.  with  a  certifi- 
cate of  his  appointment,  ihat  ''such  agent shall  exhibit  the  same  to  the  secre- 
tary of  state, and  at  the  same  time  Nhall  pay  to  the  said  secretary  of  state  a 
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license  fee  of  one  dollar"  whereupon  the  secretary  shall  issue  a  license.  Held,  that 
the  law  is  in  the  nature  of  a  police  regulation  and  is  not  for  revenue  purposes;  and 
that  therefore  the  fact  that  the  bill  originated  in  the  Senate  is  not  in  yiolatio  ■  o 
article  6*  section  82,  of  the  Constitution,  which  provides  that  all  bills  for  raising  reye- 
nue  shall  originate  In  the  House  of  Bepresentatlyes. 
Title  of  Bills.— A  title  of  a  bill  was  as  follows:  *'An  act  to  regulate  the  sale  and  re- 
demption of  transportation  tickets  of  common  carriers."  The  act  provides  for  a  cer- 
tificate of  the  appointment  of  agents  to  sell  such  tickets,  and  the  issuance  of  a 
license,  and  that  such  certificate  and  license  shall  be  posted  for  the  information  of 
travellers.  The  law  also  makes  it  uulawful  for  any  person  who  is  not  in  possession 
of  such  certificate  and  license,  to  sell  tickets,  and  provides  a  penalty  for  violating 
that  poriion  of  the  Act.  Hald,  ihat  the  subject  of  the  Act  is  clearly  expressed  In  the 
title;  and  that  the  penalty  imposed  is  merely  an  incident  to  the  regulation  of  the  sale 
and  redemption  of  transportation  tickets,  which  is  the  subject  of  the  law. 

Appeal  from  district  court,  Lewis  and  Clarke  County.  If. 
a.  Buck,  Judge. 

J.  Bernheim  was  convicted  of  the  unlawful  sale  of  a  rail- 
road ticket,  and  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  was  informed  against  for  having  sold  a  rail- 
road ticket  in  violation  of  the  law.  He  was  tried  and  con- 
victed, and  appeals  from  the  judgment  of  conviction. 

The  law  under  which  the  defendant  was  convicted  is  entitled 
'  'An  act  to  regulate  the  sale  and  redemption  of  transportation 
tickets  of  common  carriers."  Sess.  Laws  1893,  p.  150;  also, 
sections  978  to  984,  inclusive,  of  the  Civil  Code  of  Montana. 
Section  1  of  the  original  law  provided  that  the  owner  of  any 
railroad  or  steamboat  shall  provide  each  agent  who  is  author- 
ized to  sell  tickets  with  a  certificate  setting  forth  the  authority 
of  such  agent.  If  the  owner  should  be  a  corporation,  then 
such  certificate  must  be  under  the  corporate  seal.  It  is  the 
duty  of  the  agent  to  keep  the  certificate  conspicuously  posted 
for  the  information  of  travelers.  He  must  also,  within  10 
days  thereafter,  exhibit  the  same  to  the  secretary  of  state, 
and,  upon  payment  of  a  license  fee  of  one  dollar,  the  secre- 
tary of  state  issues  to  such  agent  a  license  under  the  seal  of 
the  state  of  Montana,  which  authorizes  the  persons  so  receiv- 
ing the  same  to  engage  in  the  business  of  selling  tickets  of  the 
common  carrier  from  whom  he  holds  his  appointment.  This 
license  is  also  required  to  be  kept  conspicuously  posted. 

Vol.  XIX-83 
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Section  2  makes  it  unlawful  for  any  person  who  has  not 
thus  been  appointed  to  sell  tickets. 

Section  3  provides  a  penalty  for  the  violation  of  the  second 
section  of  this  act. 

Section  4  makes  it  the  duty  of  every  agent  so  authorized  to 
sell  tickets  to  exhibit  his  authority  to  any  officer  of  the  law 
who  may  request  him  so  to  do. 

Section  5  provides  for  the  redemption  of  the  unused  portion 
of  any  ticket,  and  prohibits  the  sale  by  any  person  of  such 
ticket,  or  of  the  unused  portion  of  such  ticket  otherwise  than 
by  presentation  for  redemption  under  the  terms  of  this  act. 
A  violation  of  the  provisions  of  this  act  subjects  the  party 
offending  to  a  specified  penalty. 

Section  6  provides  a  penalty  for  the  unreasonable  refusal  of 
a  railroad  company  or  other  common  carrier  to  redeem  its 
tickets,  as  required  by  section  5. 

Section  7  makes  it  unlawful  for  any  ticket-selling  agent  or 
common  carrier  to  dispose  of  tickets  at  a  greater  or  less  price 
than  the  regular  rate  for  the  same. 

Henry  C.  Smith  and  Thompson  Camphdl^  for  Appellant 
C,  B,  Nolan^  Attorney  General,  for  the  state. 

Hunt,  J. — The  appellant  assails  the  validity  of  the  act  of 
the  legislature  under  which  the  defendant  was  convicted.  He 
does  not,  however,  ask  the  court  to  declare  it  in  violation  of 
article  8  of  section  27  of  the  constitution  of  the  state,  and  the 
fifth  amendment  of  ^he  constitution  of  the  United  States, 
which  provide  that  ''no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law,"  but  relies  en- 
tirely upon  these  two  propositions: 

First.  Because  the  bill  was  one  for  raising  revenue  for  the 
state  of  Montana,  and,  it  being  conceded  that  it  originated  in 
the  senate,  he  argues  that  it  violates  the  provisions  of  article  5 
of  section  32  of  the  constitution  of  the  state,  which  reads  as 
follows:     ''AH  bills  for  raising  revenue  shall  originate  in  the 
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House  of  Representatives,  but  the  Senate  may  propose  amend- 
ments as  in  the  case  of  other  bills. ' ' 

Secondly.  Because  the  constitutional  provision  (section  28 
of  article  5  of  the  constitution  of  the  state)  requiring  the  sub- 
ject of  every  bill  to  be  clearly  expressed  in  its  title  was 
violated  at  least  to  the  extent  of  rendering  the  penalty  clauses 
of  the  law  void  by  the  omission  to  include  in  the  title  suflScient 
references  to  those  clauses  of  the  bill  which  imposed  a  punish- 
ment for  violation  of  the  law. 

The  argument  of  counsel  that  the  law  under  consideration 
is  a  revenue  law  is  based  upon  the  fact  that  a  license  fee  of  one 
dollar  must  be  paid  to  the  secretary  of  state  for  the  license 
provided  for  in  section  1  of  the  act.  This  fee  must  be  paid 
by  the  agent  of  the  railroad  company  (who  is  authorized  to 
sell  tickets)  to  the  secretary  of  state,  who  in  turn  issues  the 
license  to  the  person  authorized  to  engage  in  the  business  of 
selling  tickets  of  the  common  carrier,  from  whom  he  holds  his 
appointment  as  agent.  It  is  contended  that,  because  this 
license  may  become  a  source  of  revenue  to  the  state,  the  law 
providing  for  this  revenue  is  a  revenue  law,  within  the  mean- 
ing of  the  section  of  the  constitution  referred  to. 

The  first  clause  of  section  32  of  article  5  of  the  constitution 
of  Montana,  in  its  requirement  that  *«all  bills  for  raising 
revenue  shall  originate  in  the  House  of  Representatives, "  is 
identical  with  the  language  of  section  7  of  article  1  of  the  con- 
stitution of  the  United  States,  while  the  remaining  clause, 
permitting  amendments  by  the  senate,  is  substantially  similar 
to  a  like  clause  of  the  federal  constitution.  This  exclusive 
right  of  the  House  of  Representatives  to  originate  bills  for 
raising  revenue  having  been  obviously  borrowed  from  the 
federal  constitution,  into  which,  Judge  Story  says,  it  found 
its  way  originally  from  similar  privileges  exercised  by  the 
British  House  of  Commons,  we  naturally  turn  to  the  construc- 
tion of  similar  words  by  the  federal  courts,  in  order  to  learn 
their  views  of  what  are  properly  < 'bills  for  raising  revenue." 

In  the  case  of  U,  S.  v.  Mayo,  26  Fed.  Cas.  1231,  decided 
in  1813,  Judge  Story,  in  discussing  liability  for  penalties 
under  the  embargo  acts,  used  this  language: 
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<*It  is  argued  that  the  present  is  a  case  arising  under  the 
revenue  laws  of  the  United  States,  and  that  in  an  enlarged 
sense  these  words  embrace  all  laws  where  any  fine  or  for- 
feiture accrues  to  the  government.  I  have  no  difficulty  in  re- 
jecting this  construction,  as  it  would  draw  within  its  grasp 
every  crime  to  which  a  pecuniary  fine  or  forfeiture  attaches 
by  law,  of  whatsoever  character  it  might  be;  and  I  might  add 
that  not  a  single  law  inflicting  a  forfeiture  would  escape  its 
comprehensive  power.  The  true  meaning  of  'revenue  laws' 
in  this  clause  is  such  laws  as  are  made  for  the  direct  and 
avowed  purpose  for  creating  and  securing  revenue  or  public 
funds  for  the  service  of  the  government.  No  laws  whose  col- 
lateral and  indirect  operation  might  possibly  conduce  to  the 
public  or  fiscal  wealth  are  within  the  scope  of  the  provision. 
The  argument  on  this  head  therefore  utterly  fails." 

Story,  years  afterwards,  in  his  treatise  on  the  Constitution 
(section  880),  again  wrote  as  follows: 

'<What  bills  are  properly  *bills  for  raising  revenue,'  in  the 
sense  of  the  constitution,  has  been  a  matter  of  some  discussion. 
A  learned  commentator  supposes  that  every  bill  which  indi- 
rectly or  consequentially  may  raise  revenue  is,  within  the 
sense  of  the  constitution,  a  revenue  bill.  He  therefore  thinks 
that  the  bills  for  establishing  the  postoffice  and  the  mint  and 
regulating  the  value  of  foreign  coin  belong  to  this  class,  and 
ought  not  to  have  originated,  as  in  fact  they  did,  in  the  sen- 
ate. But  the  practical  construction  of  the  constitution  has 
been  against  his  opinion.  And,  indeed,  the  history  of  the 
origin  of  the  power  already  suggested  abundantly  proves  that 
it  has  been  confined  to  » bills  to  levy  taxes'  in  the  strict  sense 
of  the  words,  and  has  not  been  understood  to  extend  to  bills 
for  other  purposes,  which  may  incidentally  create  revenue. 
No  one  supposes  that  a  bill  to  sell  any  of  the  public  lands,  or 
to  sell  public  stock,  is  a  bill  to  raise  revenue  in  the  sense  of 
the  constitution.  Much  less  would  a  bill  be  so  deemed  which 
merely  regulated  the  value  of  foreign  or  domestic  coins,  or 
authorized  the  discharge  of  insolvent  debtors  upon  assign- 
ments of   their  estates  to  the  United  States,  giving  a  priority 
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of  payment  to  the  United  States  in  case  of  insolvency,  although 
all  of  them  might  incidentally  bring  revenue  into  the 
treasury." 

This  construction  by  Judge  Story  has  been  expressly  ap- 
proved by  the  supreme  court  in  U  S.  v.  Norton^  9 1  U.  S. 
666.  See  also,  The  NashviUe,  4  Biss.  188,  Fed.  Cas.  No. 
10,023. 

Tested  by  these  rules,  we  are  clearly  of  the  belief  that 
there  is  nothing  in  the  context  of  the  bill  to  justify  the  opin- 
ion that  the  motive  of  the  legislature  in  passing  it  was  to  raise 
revenue  for  the  state.  The  more  general  object  of  the  law, 
as  expressed  by  its  provisions  and  title,  was  to  regulate  the 
sale  of  railroad  and  steamboat  transportation,  limiting  the 
right  of  sale  of  tickets  to  those  designated  as  agents  by  the 
carriers,  to  the  end,  doubtless,  of  preventing  violation  of 
agreements  under  which  transportation  companies  often  sell 
their  tickets  to  original  purchasers,  and  to  prevent  fraudulent 
practices  upon  the  public  as  well,  and  to  provide  for  the  re- 
demption of  certain  tickets  or  coupons  by  carriers. 

We  need  not  dwell  upon  that  feature  of  appellant's  argu- 
ment that  the  license  charge  or  fee  for  the  transaction  of  the 
business  of  an  agent  is  a  tax,  as  the  word  <'tax"  is  employed 
in  section  1  of  article  12  of  the  constitution,  which  provides 
that  ^<the  legislative  assembly  may  also  impose  a  license  tax 
both  upon  persons  and  upon  corporations  doing  business  in  the 
state,"  designed  to  raise  money  for  public  purposes. 

The  statute  not  being  for  revenue  purposes,  we  regard  it  as 
a  police  regulation,  adopted  by  the  legislature  in  the  exercise 
of  the  police  power,  and  certainly  not  in  conflict  with  the  con- 
stitutional provision  which  the  appellant  says  it  violates. 

As  said  before  in  this  opinion,  the  question  whether  or  not 
the  law  itself  violates  the  United  States  and  state  constitutions 
by  attempting  to  deprive  a  man  of  his  * 'property"  without 
due  process  of  law  is  not  presented  for  our  consideration,  and 
we  have  assumed  throughout  that,  unless  the  points  relied  on 
by  appellant  are  well  taken,  the  law  is  valid,  and  must  be 
upheld. 
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Nor  is  there  merit  in  the  point  that  the  subject  of  the  act  is 
not  clearly  expressed  in  the  title.  The  subject  of  the  law  is 
the  regulation  of  the  sale  and  redemption  of  tickets.  As  an 
incident  of  regulation,  penalties  are  provided  against  violation 
of  the  law.  The  provisions  for  these  penalties  are  part  of  the 
methods  for  the  regulation — means  whereby  the  regulation 
may  be  effectuated. 

Experience  amply  demonstrates  that  to  regulate  a  particular 
business  by  law,  and  put  a  statute  regulating  it  into  practical 
and  effective  operation,  there  must  be  punishments  prescribed 
and  imposed  upon  those  who  violate  its  commands.  But  such 
penalties  need  not  be  included  in  the  title,  for  they  are  bat 
'<ends  and  means  necessary  or  convenient  for  the  accomplish- 
ment of  the  general  object."-  (Cooley,  Const.  Lim.  p.  172; 
Insurance  Co.  v.  Baymond^  70  Mich.  486,  38  N.  W.  474; 
Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  142;  State  r. 
StunkU,  41  Kan.  466,  21  Pac.  676;  Howell  y.  State,  71  Ga. 
224.     The  judgment  is  affirmed. 

Affirmed. 

Pemberton,  C.  J.,  concurs.     Buck,  J.,  disqualified. 


THE    STATE   OF    MONTANA,    ex   rel.    THE    GREAT 

FALLS  WATER  WORKS,  Appellant,    v.    THE 

MAYOR    AND    CITY   COUNCIL   OF   THE 

CITY  OF  GREAT  FALLS,    AND   THE 

CITY    OF     GREAT    FALLS,    Re- 

SPONDENTS. 
[Submitted  May  8, 1897.    Decided  May  17,  1897.] 

Municipal  Corporations — Powers — Debts — Loans  of  Credit — 
Constitutional  Limitation  —  Contracts  —  Validity  —  Accep- 
tance—  Waiver — Estoppel — Tames — Mamdamus —  When  Lies 
— Becords — Pleading —  M^ater  Companies — License. 

Compiled  Statutes  1887,  section  346,  forbidding  a  mayor  to  be  Interested  directly  or  Indi- 
rectly in  the  profits  of  any  city  contract  entered  Into  while  he  is  in  office,  does  notap- 
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ply  to  &  mayor  who  was  not  Interested  In  a  contract  made  with  the  city,  but  who 
agreed,  after  the  contract  was  accepted  and  filed  with  the  proper  official,  to  take 
stock  In  a  corporation  succeeding  to  the  rights  of  the  original  contractors. 

Where  contractors  with  a  city  for  a  water  supply  did  uot  file  their  acceptance  within  the 
time  prescribed  by  the  ordinance,  but  the  city,  without  objecting,  allowed  them  to 
erect  the  works  and  supply  water  for  several  years  according  to  contract,  it  waived 
any  defect  in  acceptance. 

A  dty  granted  an  exclusive  right  to  supply  water  for  a  term  6t  15  years,  at  fixed  hydrant 
rates.  The  grantees  erected  waterworks,  Issued  and  sold  bonds,  and  supplied  the 
city  with  water  according  to  contract  for  7  years,  when  the  city  repudiated  that  pare 
of  the  contract  fixing  rates,  and  Insisted  on  a  cootlnaed  supply  at  lower  rates.  Held, 
on  mandamus  by  the  grantees  to  compel  the  levy  of  a  tax  to  pay  contract  rates  over- 
due, that  the  city  could  not  be  heard  to  say  that  the  contract  was  void  because  the 
grani  was  exclusive,  or  for  an  unreasonable  length  of  time  at  fixed  rates,  or  unwise 
on  the  part  of  the  city. 

Laws  1889,  page  18S,  section  16,  amending  Ck>mplled  Statutes,  section  415,  so  as  to  provide 
that  the  amount  of  taxes  to  be  levied  in  any  one  year  in  any  city  or  town  for  water 
purposes  shall  not  exceed  one-half  of  i  per  centum,  etc..  became  part  of  an  ordinance 
contract  for  a  water  supply,  made  and  accepted  while  it  was  In  force,  so  that  the  con- 
tractors had  a  right  to  insist  that,  so  far  as  necessary  to  pay  rentals  due  them  ac- 
cording to  contract,  a  special  tax  should  be  levied  annually,  not  to  exceed  the  speci- 
fied limit 

In  view  of  laws  1889,  page  186,  section  16,  amendmg  Compiled  Statutes  section  415,  so  as  to 
provide  that  the  amount  of  taxes  to  be  levied  by  a  municipality  for  water  purposes 
shall  not  exceed  a  certain  per  cent.,  etc.,  and  thereby  making  liabilities  of  municipal 
corporations  for  water  rentals  under  contracts  with  water  companies  payable  out  of 
a  special  fund,  suca  liabilities  are  not  debts,  within  the  constitutional  limitation. 

An  agreement  of  a  city  in  a  contract  with  a  water  company  to  pay  to  the  company's  bond- 
holders the  money  due  or  to  become  due  from  hydrant  rentals,  or  as  much  as  neces-* 
sary  to  pay  interest  on  the  bonds,  and  the  signing  on  behalf  of  the  city  of  a  certifi- 
cate to  that  effect  oh  the  back  of  the  bonds,  is  not  a  loan  of  credit  by  the  city,  in  vio- 
lation of  act  of  congress  1886,  section  2  (Ck>mpUed  Statutes  of  Montana,  page  82.) 

Code  of  Civil  Procedure  1885,  section  1961,  provides  that  mandamus  may  issue  to  compel 
the  performance  of  an  act  which  the  law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust  or  station;  and  section  1962  provides  that  the  writ  must  be  Issued  in 
all  cases  where  there  is  not  a  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law.  Held,  tbat  mandamus  was  the  proper  remedy  to  compel  a  city  to  levy 
a  special  tax  to  pay  ascertained  water  rentals  due  under  a  valid  contract  for  a  water 
supply,  which  contract  the  city  had  repudiated. 

The  cliy  could  not  dispute  its  records  as  to  the  number  of  hydrants  for  which  rentals 
were  due  under  the  contract,  in  the  absence  of  an  averment  in  the  return  laying  a 
foundation  therefor. 

In  the  absence  of  an  averment  In  the  return  to  support  its  admission,  evidence  that  the 
water  company  had  no  license  to  carry  on  its  business  was  also  properly  excluded. 

Where  a  city  repudiates  a  contract  with  a  water  company  providing  for  payment  of 
hydrant  rentals  semiannually,  but  still  uses  the  water  furnished  by  the  company,  and 
insists  that  the  supply  be  continued  regardless  of  the  contract,  a  command  in  a  writ 
of  mandamus,  that  the  city  levy  sufficient  taxes  to  pay,  not  only  the  six  months' 
water  rentals  already  due,  but  also  those  that  will  become  due  for  the  remaining  six 
months  of  the  year,  is  proper. 

Appeal  from  District  Courts  Cascade  County.  Dudley 
Du  Bose^  Judge. 

Mandamus  by  the  state,  on  the  relation  of  the  Great  Falls 
Waterworks,  against  the  mayor  and  city  council  of  the  city  of 
Great  Falls,  and  the  city  of  Great  Falls.     A  peremptory  writ 
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issued,  and  from  an  order  granting  a  new  trial  relator  appeals. 
Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

On  March  26  and  27,  1889,  while  Montana  was  a  territory, 
Ordinance  No.  17  of  the  city  of  Great  Falls  was  passed  and 
approved.     It  embodied  the  terms  of  a  contract  between  said 
city  and  one  T.  £.  Collins  and  others  for  the  construction  of  a 
waterworks    system.     It   granted   to    said  parties    and  their 
associates  and  assigns  the  exclusive  right  of   laying  pipes  and 
mains  in    the  said  city,   and   of   supplying  water  by   means 
thereof  to  it  and  to  its  inhabitants  for  a  period  of  20  years.    It 
gave  the  city  the  option  of  purchasing  the  waterworks  plant  at 
any  time  after  the  expiration  of  15  years,  and  before  the  ter- 
mination of  20   years;   and,  in    the   event   that  no  purchase 
thereof  should  be  made  by  the  city,  it  provided  that  the  con- 
tract should  be  renewed  for  an  additional  period  of   20  years. 
It  designated  a  certain  {K)int  in  the  Missouri  river  from  which 
water  should  be  taken.     It  required  the  laying  and  mainten- 
ance of  7  miles  of  mains,  with  75  bydrants  at  the  outset,  and 
extensions  of  mains  and  pipes  in  such  streets  as  the  city  coun- 
cil might  direct  from  time  to  time,  with  an  additional  hydrant 
for  each  one-tenth  of  a  mile  of  extended  mains.     The  city  re- 
served the  right  to  govern  by  ordinance  the  general  use  of  all 
hydrants,  and  the  right  of  such  reasonable  control  thereof  as 
might  be  necessary  to  a  beneficial  use  of  the  water  for  fire  and 
sewerage  purposes.     It  provided  that,  upon  a  failure  of   the 
parties  contracted   with  and  their  assigns  to  repair  any  hy- 
drants within  24  hours  after  notice  of  the  necessity  of  repairs, 
the  city  could  proceed  to  do  so,  and  might  deduct  the  cost 
thereof  from  the  next  water  rental  to  be  paid  by  the  city.     It 
was  agreed  that  the  city  should  pay  for  the  first  75  hydrants 
at  the  rate  of   $90  per  annum  for  each,  and  for  each  hydrant 
ordered  and  placed  thereafter  at  the  rate  of   $60  per  annum. 
Payments  were  to  be  made  semiannually,  on  May  Ist  and  No- 
vember 1st.     It  contained  this  language: 

^'A  sufficient  tax  shall  be  levied  and  collected  annually  upon 
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All  taxable  property  upon  the  assessment  roll  of  said  city  sub 
ject  by  law  to  such  tax,  to  meet  the  payments  under  this  or- 
dinance when   and  as  they  respectively  mature,   during  the 
existence   of   any  contract  for  hydrant  rental,  which  tax  shall 
be  irrepealable  from  and  after  the  passage  of  this  ordinance. '^ 

Section  27  of  the  ordinance  provided  that,  if  Collins  and 
his  associates  and  assigns  should  issue  any  bonds  secured  by 
mortgage  or  trust  deeds  on  the  waterworks,  the  money  due  or 
to  become  due  for  any  hydrant  rental,  or  as  much  thereof  as 
might  be  necessary,  should  be  appropriated  to  the  payment  of 
the  interest  on  said  bonds,  and  authorized  the  mayor  and  city 
•clerk  to  sign  a  certificate  on  the  back  of  any  such  bonds  to 
that  effect.  The  ordinance  also  provided  for  the  filing  of  a 
written  acceptance  of  the  terms  of  the  contract  by  said  Col- 
lins et  al.  within  10  days  after  its  approval. 

Collins  and  his  associates,  after  a  compliance  with  the  terms 
of  the  ordinance,  so  far  as  was  requisite,  organized  a  corpora- 
tion known  as  the  <<Great  Falls  Water  Company,"  on  March 
27,  1889,  and  assigned  to  it  all  their  rights  and  franchises. 
One  of  the  stockholders  in  this  corporation  was  Paris  Gibson, 
the  mayor  of  the  city  at  the  time  the  ordinance  was  passed. 
The  city  was  formally  notified  and  acquiesced  in  this  transfer. 
The  Great  Falls  Water  Company  pat  in  a  water  plant  pursuant 
to  the  contract.  The  city  accepted  it,  and  paid  the  rentals 
agreed  upon  as  they  fell  due. 

On  or  about  May  1,  1891,  the  corporation  issued  and  dis- 
posed of  bonds  to  the  extent  of  $150,000,  securing  the  same 
by  a  trust  deed  on  all  its  property.  These  bonds  were  duly 
indorsed  by  the  city  officials  pursuant  to  section  27  of  the 
ordinance  supra,  and  the  money  realized  from  the  sale  thereof 
was  expended  upon  and  in  connection  with  the  water  plant.  The 
company  operated  the  waterworks  until  the  1st  day  of  May, 
1893,  when  it  transferred  all  its  franchises  and  property  to 
the  Great  Falls  Waterworks,  a  corporation  organized  for  the 
purpose  of  operating  the  waterworks.  Again  the  city  coun- 
cil was  notified,  and  duly  accepted  this  corporation  as  the 
assignee  and  successor  in  interest  of  the  Great  Falls  Water 


522  State  v.  G.  F.  City  Council.        [Mar.  T/97 

Company.  On  May  Ist  the  new  corporation  issued  bonds 
payable  in  20  years,  to  the  extent  of  $500,000,  securing  the 
same  by  a  trust  deed  executed  to  the  Illinois  Trust  &  Savings 
Bank,  a  corporation.  Again,  the  city  officials,  pursuant  to 
section  27  of  the  ordinance  supra^  duly  indorsed  these  bonds. 
Of  this  last  issue  of  bonds,  $150,000  were  used  for  the  pur- 
pose of  retiring  the  bonds  issued  by  the  Great  Falls  Water 
Company.  Another  $150,000  worth  of  these  bonds  was  also 
disposed  of. 

Prior  to  November  1,  1895  (as  shown  by  the  minutes  of  the 
city  council),  under  the  direction  and  acceptance  of  the  city 
council,  the  water  mains  had  been  extended  to  such  an  extent 
that  there  were  251  hydrants  in  the  city.  On  May  1,  1896, 
the  city  council  duly  allowed  and  paid  the  presented  claim  of 
the  Great  Falls  Waterworks  for  the  six  months'  rental  of  251 
hydrants,  at  the  rates  prescribed  in  the  ordinance  contract, 
namely,  $90  each  for  the  first  75  hydrants,  and  $60  each  for 
the  remaining  176.  On  May  13th  the  council  duly  enacted 
an  ordinance  as  required  by  the  laws  of  the  state,  in  which, 
among  the  other  sums  to  meet  the  current  expenses  of  the 
city,  there  was  appropriated  the  sum  of  $17,390  for  water 
and  fire  purposes.  In  August,  1896,  at  the  time  prescribed 
by  law  for  the  levying  of  its  taxes,  the  city,  through  its  coun- 
cil, levied  a  two-mill  tax  only  for  water  purposes.  On  or 
about  October  2,  1896,  the  water  company  presented  to  the 
city  an  itemized  bill  for  the  rental  of  the  251  hydrants  which 
would  be  due  for  the  six  months  ending  November  1,  1896. 
At  a  meeting  of  the  council  held  on  October  5,  1896,  the  bill 
was  considered  and  acted  upon.  Its  auditing  committee,  to 
whom  it  was  referred,  presented  the  following  report  upon 
the  claim: 

<*W^e  find  the  following  to  be  the  facts:  The  assessed  valae 
of  the  city  property,  taken  the  current  year,  is  $5,541,103. 
The  limit  of  indebtedness,  as  allowed  under  the  present  law, 
is  three  per  cent,  of  that  amount,  or  $166,233.  According 
to  your  books,  the*  outstanding:  indebtedness  amounts  to  ap- 
proximately $200,000,  a  sum   in  excess  of  the  limit  set  by 
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law.  Accordingly,  the  council  will  be  limited  in  its  annual 
expenditure  to  the  amount  of  cash  on  hand,  plus  the  amount 
received  from  annual  receipts  from  taxes  and  licenses.  Ap- 
plying this  principle  to  the  claim  on  hand,  we  find  cash  in  the 
treasury,  available  for  water  fund  purposes,  $540.92;  taxes 
not  yet  collected,*  but  approximately  correct  and  probable, 
$11,082.20 — total  to  be  exp3nded  during  the  year  ending 
May  1,  1897,  for  water  purposes,  $11,623.12.  We,  your 
committee,  acting  upon  this  information,  and  believing  that 
the  council  has  no  right  to  expend  money  which  it  does  not 
possess,  or  has  no  reasonable  expectation  of  possessing,  do  rec- 
ommend that  the  above-named  sum  be  divided  into  two  equal 
parts,  the  first  half  to  be  paid  upon  the  present  bill,  and  the 
remainder  to  be  paid  on  the  first  day  of  May,  1897.  The 
conditions  of  payment  are  embodied  in  the  resolution  herewith 
presented: 

*'  Resolved^  that  the  claim  of  the  Great  Falls  Waterworks 
for  six  months'  hydrant  rental,  ending  Oct.  31st,  1896,  be  dis- 
allowed in  the  sum  of  $2,245.47,  and  allowed  in  the  sum  of 
$5,811.56,  and  that  a  warrant  be  issued  on  the  city  treasurer, 
payable  out  of  the  water  fund,  for  said  $5,811.56,  and  be 
tendered  to  said  Great  Falls  Waterworks,  as  payment  in  full 
for  said  six  months'  hydrant  rental. ' ' 

The  said  report  of  the  auditing  committee  and  the  resolu- 
tion contained  therein  were  adopted  by  the  city  council.  Sub- 
sequently, on  November  2,  1896,  the  water  company  having 
again  presented  its  bill  for  hydrant  rentals  due  for  the  six 
months'  period  ending  November  1st,  the  council  took  iden- 
tically the  same  action  it  had  taken  upon  the  same  bill  at  the 
prior  meeting;  its  auditing  committee  having  reiterated  its 
previous  report  thereon,  and  having  recommended  the  iden- 
tical resolution  in  reference  thereto  previously  adopted. 

On  November  4,  1896,  the  Great  Falls  Waterworks,  on 
affidavit  of  its  president,  applied  to  the  district  court  of  Cas- 
cade county  for  a  writ  of  mandamus  to  be  directed  to  the  city 
council  of  Great  Falls.  An  alternative  writ  of  mandamus 
was  issued,  which  recited  many  of  the  facts  heretofore  stated. 
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and  also  contained  other  allegations.  The  writ  commanded 
the  city  council  at  its  first  regular  meeting  to  audit  and  allow 
the  claim  of  relator  for  the  rental  of  251  hydrants  from  May 
1,  1896,  to  November  1,  1896,  at  the  rate  specified  in  said 
Ordinance  No.  17,  and  directed  that  the  mayor  thereupon 
should  issue  a  warrant  to  said  relator  for  the  sum  of  $8,655 
and  interest,  payable  out  of  the  water  fund  only.  It  also 
commanded  that  the  city  council  should  levy  and  collect  suffi- 
cient taxes  to  pay  for  the  rental  of  said  251  hydrants  for  what 
was  due  thereon,  and  what  would  be  due  for  the  fiscal  year 
commencing  the  first  Monday  in  May,  1897,  and  ending  the 
first  Monday  in  May,  1898.  The  writ  required  cause  to  be 
shown  on  November  16,  1896,  why  its  commands  should  not 
be  obeyed.     No  demurrer  was  interposed. 

The  return  or  answer  of  defendants  to  this  alternative  writ 
admitted  that  water  mains,  original  and  extended,  had  been 
laid  in  the  city  by  relator  and  its  predecessors  under  the  or- 
ders and  directions  of  the  city  council  to  the  extent  alleged. 
It  denied  that  the  amount  of  money  had  been  expended  which 
the  writ  alleged  had  been  expended  in  and  about  relator^  s 
water  plant,  and  averred  that  a  much  less  amount  of  money 
than  was  expended  would  have  sufficed  for  the  construction 
and  expenses  connected  with  said  plant.  It  alleged  that  the 
stock  in  the  Great  Falls  Waterworks  Company  had  not  been 
paid  in  full  by  the  holders  thereof.  It  denied  the  allegation 
of  f^aid  writ  that  the  amount  of  money  which  would  be  re- 
ceived by  the  relator  on  account  of  water  furnished  private 
consumers  for  the  year  1896  would  be  insufficient  to  meet  and 
discharge  the  interest  on  the  outstanding  bonded  indebtednees 
of  the  relator  and  its  operating  expenses.  Defendants  fur- 
ther denied  that  there  had  been  placed,  in  connection  with  the 
water  plant  and  system,  251  hydrants  prior  to  the  1st  day  of 
November,  1896;  denied  that  any  such  number  of  hydrants 
had  been  accepted  or  since  maintained  by  the  relator;  and 
alleged  that  the  total  number  of  hydrants  placed  upon  or  in 
connection  with  said  water  system  on  or  prior  to  the  Ist  day 
of  November,  1895,  was  250  hydrants.     The  answer  further 
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averred  that  3  of  said  250  hydrants  were  placed  and  had  been 
maintained  wholly  outside  of  the  limits  of  the  city  of  Great 
Falls  without  authority.  It  alleged  that,  of  the  remaining 
247  hydrants,  6  were  placed  in  an  addition  to  the  city  of 
Great  Falls,  under  an  express  agreement  with  the  city  that  no 
charge  should  be  made  for  the  same  prior  to  the  1st  day  of 
May,  1897.  It  also  alleged  that,  of  the  241  remaining  hy- 
drants, 13  had  been  placed  below  the  surface  of  the  ground, 
so  as  to  be  inaccessible  for  fire  purposes.  It  averred  that 
prior  to  May  1,  1896,  relator  had  been  ordered  to  place  said 
13  hydrants  in  proper  condition,  but  had  failed  and  refused 
to  do  so.  It  averred  that  in  the  spring  of  1896,  for  a  period 
of  60  days,  relator  had  failed  co  furnish,  to  the  inhabitants  of 
the  city,  water  fit  and  suitable  for  domestic  use,  and  had  made 
no  provision  at  periods  of  high  water  in  the  Missouri  river 
for  furnishing  private  consumers  with  wholesome  water. 

It  alleged  that,  at  the  time  the  contract  was  entered  into, 
the  future  of  the  city  was  most  promising  (setting  forth  in  de- 
tail the  reasons  therefor),  and  that  at  such  time  the  city  could 
have  entered  into  a  more  favorable  contract  than  the  one  con- 
tained in  Ordinance  No.  17.  It  set  forth  that  the  city  of 
Great  Falls  had  exceeded  the  limit  of  indebtedness  permitted 
by  the  constitution  of  the  state,  and  had  no  authority  to  levy 
an  I  collect  the  taxes  for  water  rentals  as  prescribed  by  Or- 
dinance No.  17.  It  alleged  that  an  agreement  had  been  en- 
tered into  by  the  persons  named  as  grantees  in  the  ordinance 
and  Paris  Gibson,  at  that  time  mayor  of  the  city,  whereby 
each  of  said  persons,  including  said  mayor,  should  be  an  equal 
owner  of  the  franchises,  privileges,  and  contract  rights  to  be 
granted,  and  should  organize  a  corporation  to  which  should 
be  transferred  all  the  said  rights,  etc.  It  alleged  that  Collins 
et  al.  and  the  mayor,  Gibson,  influenced  the  city  council  to 
pass  the  ordinance  aforesaid,  and  that  the  same  was  approved 
by  its  mayor,  Gibson  while  an  interested  party.  It  averred 
that  the  various  members  of  the  city  council  who  had  allowed 
and  paid  the  hydrant  rentals  to  relator  and  its  predecessors 
had  done  so  without  any  knowledge  on  their  part  of   the  said 
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agreement  on  the  part  of  Gibson,  and  of  his  interest  in  the 
original  water  contract.  It  alleged  that,  by  reason  of  the 
facts  aforesaid,  as  well  as  upon  other  grounds,  the  said  orig- 
inal water  contract  was  voi(}. 

It  averred  inability  xm  the  part  of  the  city  to  allow  relator 
the  amount  claimed  for  hydrant  rantals,  and  at  the  same  time 
operate  its  city  government,  setting  forth  in  detail  the  ex- 
penses necessary  for  the  operation  of  its  government.  It  de- 
nied the  allegation  that  the  only  reason  for  disallowing  the 
claim  presented  by  relator  was  the  fact  that  the  city  had  not 
sufficient  money  in  the  water  fund  to  pay  the  full  amount  of 
hydrant  rentals  prescribed  by  the  ordinance,  and  alleged  that, 
in  allowing  a  portion  of  said  claim  and  disallowing  a  portion 
thereof,  the  council  had  acted  in  good  faith,  in  the  belief  that 
the  amount  allowed  for  water  furnished  was  a  full  and  ade- 
quate compensation  for  the  same,  and  was  all  that  the  relator 
was  legally  entitled  to  receive.  It  further  alleged  that  under 
the  terms  of  the  bonds  issued  and  secured  by  trust  deed  to  the 
Illinois  Trust  &  Savings  Bank,  a  corporation  of  Illinois,  it 
(the  city)  was  required  to  pay  to  said  last-named  corporation 
any  sums  due  for  hydrant  rentals  to  the  relator  on  the  inter- 
est account  of  said  bonds,  and  averred  that  interest  due  thereon 
in  excess  of  what  relator  claimed  to  be  due  from  the  city  had 
not  been  paid  by  relator.  It  further  alleged  that  there  was  a 
defect  of  parties  plaintiff  to  the  action,  in  that  the  Illinois 
Trust  &  Savings  Bank  was  a  necessary  party  to  the  action. 

The  cause  came  on  for  trial  on  the  7th  day  of  December, 
1896.  The  district  court  (Judge  Benton  presiding),  on  De- 
cember 21,  1896,  found  m  favor  of  relator,  both  as  to  the  law 
and  facts,  on  all  issues  on  which  evidence  was  admitted,  and 
ordered  a  peremptory  writ  of  mandamus  as  prayed. 

Subsequently,  the  defendants  moved  to  set  aside  the  find- 
ings of  the  court,  and  for  a  new  trial,  upon  the  following 
ground  :  '^Errors  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  defendants  at  the  time. ' '  The  motion  was  made  on 
a  bill  of  exceptions.  It  appears  from  the  bill  of  exceptions 
that,  upon  the  trial  of  the  suit,  the  defendants  objected  to  the 
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introduction  of  any  evidence  in  support  of  tiie  alternative  writ 
of  mandamus. 

First,  because  of  a  defect  of  parties. 

Second,  because  no  cause  of  action  was  stated  for  a  writ  of 
mandamus. 

Third,  because  the  relator  had  a  plain,  speedy  and  adequate 
remedy  at  law,  by  suit  against  the  city. 

Fourth,  because  it  appeared  on  the  face  of  .the  writ  that  the 
claim  of  relator  had  been  already  audited  and  disallowed. 

Fifth,  because  it  did  not  appear  on  the  face  thereof  that  the 
claim  sued  on  for  water  rent  had  ever  been  presented  to  the 
council  for  allowance,  in  accordance  with  the  provisions  of 
section  4808  of  the  Political  Code  1895,  requiring  that  ''no 
money  must  be  paid  to  any  person  claiming  under  a  contract 
with  the  council,  until  such  person  has  first  filed  with  the  clerk 
a  statement  under  oath,  disclosing  the  names  of  all  persons  di- 
rectly or  indirectly  interested  in  the  contract,  or  the  proceeds 
or  profits  thereof,  and  declaring  that  no  persons  other  than 
those  named  are  interested  in  the  same.'' 

Sixth,  because,  the  business  of  relator  being  a  business  that 
cannot  be  lawfully  conducted  except  under  a  license  first  issued 
therefor,  the  alternative  writ  is  insufficient  in  not  alleging  that 
the  relator,  at  the  time  of  the  furnishing  of  the  water,  was  or 
is  now  entitled  to  conduct  the  business  of  furnishing  water  to 
the  city,  or  to  any  one  else,  because  it  does  not  appear  that  the 
relator  had  been  licensed  to  Conduct  the  business  of  a  water 
company  either  under  the  city  ordinances  or  the  statutes. 

Seventh,  because,  upon  the  facts  stated  in  the  alternative 
writ,  it  appears  that  Ordinance  No.  17  is  void,  because  to  give 
it  effect  would  be  to  create  a  monopoly  and  an  exclusive  right 
and  privilege. 

Eighth,  because  it  further  appears  from  the  allegations  of 
said  writ  that  Ordinance  No.  17,  in  so  far  as  it  purports  to 
confer  the  right  upon  the  grantees  therein  named,  their  suc- 
cessors and  assigns,  to  compensation  for  the  period  named  for 
hydrant  rental  at  the  rates  fixed,  is  and  was  ultra  vires,  and 
beyond  any  express  or  implied  power  on  the  part  of  the  city 
council  to  enact  it. 
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Defendants  also  moved  to  dismiss  the  alternative  writ  upon 
the  ground  <<tbat  the  record  now  shows  that  there  is  a  contro- 
versy between  the  Great  Falls  Waterworks  and  the  city  of 
Great  Falls,  over  the  question  of  the  amount  of  money  due 
for  water  furnished,  and  concerning  other  facts  essential  for 
the  council  to  determine  when  acting  as  an  auditing  body  in 
allowing  and  disallowing  the  claim. ' ' 

These  objections  and  this  motion  were  denied  by  the  court. 
An  objection  of  defendants  was  overruled,  and  an  exception 
saved  to  the  admission  in  evidence  of  the  minutes  of  the  coun- 
cil, for  the  purpose  of  showing  that  the  city  council  had  ac- 
cepted 251  hydrants. 

At  the  trial,  the  defendants  offered  to  show  by  the  records 
of  the  minutes  of  the  city  council  that  at  a  meeting  held  on 
April  12,  1889,  the  acceptance  in  evidence  was  brought  up  for 
consideration,  and  that,  on  motion,  the  acceptance  was  re- 
ceived and  placed  on  file.  An  objection  to  this  evidence  as 
immaterial  was  sustained.  Defendants  then  offered  to  amend 
their  answer  so  as  to  allege  that  the  grantees  did  not  file  their 
acceptance  provided  for  in  said  ordinance  until  the  12th  day 
of  April,  1889.     Leave  to  amend  was  denied. 

As  shown  by  the  bill  of  exceptions  on  which  defendants- 
moved  to  set  aside  the  findings  of  fact  and  for  a  new  trial,  the 
only  issue  upon  which  the  district  court  allowed  defendants  to 
introduce  evidence  at  the  trial  was  that  as  to  the  participation 
of  Mayor  Gibson  in  the  procurement  of  the  water  contract 
from  the  city  while  an  interested  party.  It  also  appears  that 
the  defendants  attempted,  on  cross  examination,  to  show  that 
relator  had  no  license,  city  or  county,  to  .carry  on  its  busi- 
ness. The  answer  contained  no  allegation  as  to  whether  re- 
lator had  a  license  or  not.  An  objection,  being  interposed, 
that  the  evidence  sought  to  be  introduced  in  respect  to  a 
license  was  not  proper  cross-examination,  was  sustained. 

The  motion  for  a  new  trial  was  heard  by  Judge  Du  Bose, 
who,  after  taking  the  matter  under  advisement,  on  February 
19,  1897,  granted  a  new  trial.  The  reasons  assigned  therefor 
in  his  written  opinion  were  in  substance  that  mandamus  was 
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not  the  proper  remedy  to  be  invoked  by  relator,  inasmuch  as 
it  bad  a  plain,  speedy  and  adequate  remedy  at  law,  and  that 
the  city  council,  in  disallowing  the  claim,  acted  within  the 
scope  of  its  authority.  The  appeal  is  from  the  order  made  by 
Judge  Du  Bose  granting  the  new  trial. 

John  B,  Clayherg^  B.  P.  Carpenter,  W.  W.  Phelps,  L 
Parker  Veazey  and  W,  T,  Pigott,  for  Appellant. 

Sam  Stephenson  and  Oidlen,  Day  (&  Oullen,  for  Appellees. 

Buck,  J. — Winnowing  the  grain  of  this  controversy, — ^^dis- 
tinguishing the  substance  from  the  shadows  of  law  invoked, — 
the  vital  issues  are  less  numerous  than  the  many  questions 
elaborately  discussed  in  brief  and  argument  seem  to  indicate. 

It  is  apparent  from  the  record  that,  in  the  refusal  of  the 
city  council  of  Great  Falls  to  allow  relator's  claim  for  hydrant 
rentals,  the  actual  motive  was  to  repudiate  the  water  contract, 
because  it  had  grown  burdensome,  through  changed  financial 
conditions.  It  is  also  manifest  that  the  district  court  which 
granted  the  motion  for  a  new  trial  acted  solely  on  the  theory 
that  relator's  remedy  for  its  alleged  wrong  was  not  mandamus. 
While  it  is  true  as  a  general  proposition  that  a  correct  deci- 
sion or  ruling  will  not  be  disturbed  on  appeal,  even  if  the  rea- 
son announced  for  the  same  is  erroneous,  nevertheless  an  ap- 
l^ellate  court  is  under  no  compulsion  to  grope  in  speculation 
for  a  possibly  good  reason.  Therefore,  in  the  determination 
of  an  appeal,  a  reason  explicitly  given  for  its  ruling  or  deci- 
sion by  an  inferior  tribunal  is  always  entitled  to  more  consid- 
eration than  mere  possibly  good  reasons  subsequently  con- 
ceived or  urged.  If  a  false  reason  is  given,  the  sound  one 
supporting  it  should  be  clearly  apparent  and  readily  supplied. 
Were  it  otherwise,  ingenuity  in  mere  idle  argument  would  re- 
sult, and  doubt  would  be  encouraged  for  the  sake  of  mere 
doubt.  Hence  we  propose  to  deal  very  briefly  with  many  of 
the  objections  raised. 

Was  the  water  contract  void  for  fraud  in  its  inception  ? 
The  judge  who  tried  the  case  found  that  Paris  Gibson,  the 
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mayor  of  the  city  of  Great  Falls,  at  the  time  Ordinance  No.  17 
was  passed  and  approved,  was  not  interested  in  the  water  con- 
tract, and  there  was  evidence  to  support  the  finding.  The 
fact  that  Gibson,  while  mayor  of  the  city,  had  agreed  (after 
the  acceptance  of  the  contract  filed  with  the  proper  city  offi- 
cial, on  April  9,  1889)  to  take  shares  of  stock  in  the  corpora- 
tion succeeding  to  the  rights  of  the  original  parties  contracted 
with,  did  not  render  this  contract  void,  under  sections  345  and 
347  of  the  Compiled  Statutes  1887,  forbidding  a  mayor  or 
alderman  to  be  a  party  to  any  city  contract,  or  to  be  interested 
in  the  profits  of  any  such  contract  entered  into  while  he  was 
in  office.  Now,  whether  the  city  of  Great  Falls  might  be  af- 
fected by  any  breach  of  trust  on  the  part  of  its  mayor  in  con- 
nection with  such  a  contract,  or  any  violation  of  law  declared 
by  statute  to  be  a  breach  of  trust,  it  is  unnecessary  to  discuss. 
The  allegations  in  the  answer  as  to  Gibson's  connection  with 
the  passage  and  approval  of  the  ordinance  are  indefinite  in 
character.  It  is  averred  that  Ordinance  No.  17  was  caused  to 
be  passed  by  Collins  et  al.  and  Gibson,  and  that,  through  their 
united  influence,  the  city  was  induced  to  enact  the  same.  It 
is  not  averred  that  Gibson  as  mayor  voted  for  the  ordinance. 
Under  the  statutes  in  force  at  the  time,  he  would  not,  as 
mayor,  have  had  a  vote  in  the  proceedings  of  the  council,  un- 
less there  had  been  a  tie. 

The  defendants  offered  to  prove  by  the  minutes  of  the  city 
council  that  the  acceptance  of  the  ordinance  (which  was  ad- 
mitted by  the  answer  to  have  been  filed  within  time,  but 
which,  upon  the  trial,  was  shown  to  have  been  filed  two  days 
later  than  the  time  prescribed  by  the  ordinance)  was  not  con- 
sidered by  the  city  council  until  April  12th,  at  which  meeting 
the  acceptance  was  received  and  placed  on  file.  Objection  was 
made  on  the  ground  of  immateriality  and  sustained.  The  de- 
fendants then  offered  to  amend  the  answer  by  alleging  that 
the  grantees  in  the  ordinance  did  not  accept  its  provisions  un- 
til the  12th  day  of  April,  1889.  The  court  refused  to  allow 
this  amendment.  It  is  true  that  the  city  might  at  the  time 
have  objected  that  the  acceptance  had  not  been  filed  within  the 
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10  days  prescribed,  but  it  did  not  do  so.  It  allowed  the  con* 
struction  of  the  waterworks  in  accordance  with  the  terms  of 
the  ordinance,  and  proceeded  to  use  and  enjoy  the  water 
furnished  thereby.  For  a  number  of  years  the  ordinance  was 
treated  as  valid  and  binding  in  every  respect  There  was  no 
suggestion  in  connection  with  the  evidence  offered  that  Gibson 
had  or  could  lawfully  have  voted  as  to  the  acceptance  hi  the 
meeting  held  on  April  12th.  Under  these  circumstances, 
there  was  a  waiver  of  any  defect  so  far  as  the  acceptance  was 
concerned. 

Was  the  contract  void  because  it  granted  an  exclusive  right 
or  fixed  the  hydrant  rates  for  an  unreasonable  length  of  time  ? 

It  is  to  be  borne  in  mind  that  there  is  no  one  in  this  pro- 
ceeding claiming  under  any  right  conflicting  with  the  relator's 
to  supply  the  city  of  Great  Falls  and  its  inhabitants  with 
water.  The  attitude  of  the  city  is  simply  this  :  It  desires 
aud  contemplates  a  continuance  of  the  use  of  the  water  sup- 
plied by  relator,  but  insists  upon  such  use  upon  its  own  terms, 
regardless  of  the  original  contract.  The  situation  is  entirely 
different  from  what  it  would  be  were  the  exclusive  or  unrea- 
sonable feature  of  the  franchise  being  attacked  prior  to  the 
performance  of  the  terms  of  the  contract.  Contracts  estab- 
lishing fixed  rates  of  payment,  or  granting  exclusive  rights  for 
a  long  term  of  years  to  supply  the  needs  of  cities,  should  be 
always  closely  scrutinized  by  the  courts  when  directly  attacked, 
before  substantial  rights  have  vested  through  performance. 
It  is  true,  the  question  for  what  length  of  time  a  city  council 
may  lawfully  enter  into  such  contracts  depends  largely  for  its 
answer  upon  the  facts  and  conditions  involved  in  each  par- 
ticular case.  Respondents  contend  that,  for  the  last-men- 
tioned reason,  the  trial  court  should  have  allowed  them  to 
show  the  promising  future  of  the  city  at  the  time  the  contract 
was  entered  into,  and  the  probability  that  a  much  more  favor- 
able water  contract  could  have  been  obtained.  But  what  if  it 
had  been  shown  the  city  officials  acted  unwisely  as  to  the  terms 
of  the  contract  ?  Rights  have  vested  through  the  perform- 
ance of   many  of   said  terms.     No  fraud  is  alleged,  or  even 
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suggested,  on  the  part  of  .  the  members  of  the  city  council, 
other  than  the  mayor,  in  entering  into  this  contract.  From 
March  27,  1869,  up  to  August,  1896,  for  a  period  of  more 
than  seven  years,  no  objection  was  raised  (so  far  as  the  record 
discloses)  in  any  manner  to  this  contract  Bonds  had  been 
issued  on  the  water  company's  plant,  and  money  realized  from 
the  Bale  of  bonds  expended  thereon.  There  was  no  error  in 
the  exclusion  of  this  evidence. 

Respondents  urge  :  < 'Counsel  for  appellant  seem  to'  con- 
tend that  we  cannot  now  raise  the  defense  of  unreasonableness 
of  contract.  If  this  were  a  proceeding  for  the  payment  of 
past  hydrant  rentals  alone,  there  would  be  some  force  in  the 
proposition.  But  this  is  more.  This  proceeding  is  brought 
to  obtain,  and  the  trial  court  granted,  a  mandamus  to  compel 
not  only  an  allowance  of  the  claim  for  past-due  rentals,  but 
also  to  compel  the  levy  of  a  tax  and  an  appropriation  of  suffi; 
cient  money  to  pay  rentals  maturing  for  the  year  ending  May 
1,  1898.  If  this  is  to  be  upheld,  it  is  only  on  the  theory  that 
the  contract  is  valid  for  the  entire  period  of  time  covered  by 
its  terms." 

The  city  in  this  proceeding  is  not  seeking  to  use  water  to 
be  supplied  by  other  means  than  the  relator's  plant.  It 
neither  contemplates  or  suggests  the  supply  of  water  to  it  by 
other  means;  and  no  rival  in  the  water  business  seeking  the 
patronage  of  the  city,  attacks  this  contract  under  a  right  or 
privilege  antagonistic  to  it. 

The  city  virtually  accepts  the  results  of  this  contract  in  part 
— so  far  as  they  are  beneficial  to  it — even  while  protesting 
that  it  is  void  db  initio.  In  Davenport  v.  Kleinschmidt^  6 
Mont.  502,  13  Pac.  249,  it  was  held  that  an  ordinance  of  the 
city  of  Helena  was  void  because  it  granted  the  exclusive  right 
to  supply  said  city  with  water  for  fire  and  sewerage  purposes 
at  fixed  rates  for  a  period  of  20  years.  The  court  granted  a 
perpetual  injunction  at  the  prayer  of  certain  taxpayers,  to 
prevent  the  carrying  out  of  the  terms  of  the  ordinance.  But 
this  was  done  before  any  work  had  been  commenced  under  the 
contract  embodied  in  the  ordinance.     For  special  reasons  in 
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that  case,  it  was  not  determined  whether  the  Helena  ordi- 
nance was  severable  in  respect  to  what  was  valid  and  what 
invalid  in  its  provisions.  We  do  not  deem  it  necessary  to 
decide,  under  the  existing  condition  of  facts  presented  by  this 
appeal  and  the  law  applicable  thereto,  whether  the  exclusive 
15-year  privilege  granted  in  Ordinance  No.  17  is  void  or  not, 
either  on  the  ground  of  monopoly  or  unreasonableness  of  time 
in  prescribing  fixed  hydrant  rentals.  The  city  is  estopped  in 
its  individual  capacity  by  its  present  attitude  from  availing 
itself  of  this  defense. 

Nor  is  it  necessary  to  determine  any  question  which  may 
arise  in  the  future  as  to  whether  the  relator  can  insist  upon  a 
renewal  of  the  ordinance  contract  at  the  expiration  of  the  20 
years  prescribed  therein,  if  the  city  of  Great  Falls  does  not 
purchase  this  water  plant.  We  must  decide  the  controversy 
only  on  the  phase  of  it  as  presented  at  this  time. 

The  law  as  announced  in  the  case  of  Illinois  Trust  dk  Sav- 
ings Bank  v.  Cttf/  of  Arkansas^  City,  76  Fed.  271,  22  C.  C. 
A.  171,  is  peculiarly  applicable  in  many  respects  to  the 
present  case.  We  quote  from  it  the  following  applicable 
language: 

*  ^Moreover,  the  city  is  in  no  position  in  this  case  to  insist 
upon  the  invalidity  of  the  exclusive  character  of  this  grant,  if 
that  could  avoid  its  entire  contract.  The  city  is  not  endeav- 
oring to  construct  waterworks  or  to  lay  pipes  in  its  streets  in 
violation  of  its  exclusive  grant  to  the  gas  company,  nor  is  any 
one  attempting  to  do  so  under  its  license  or  by.  its  permission. 
No  one  seeks  to  infringe  this  exclusive  grant.  In  practical 
effect  it  stands  unchallenged,  and  may  ever  continue  to  be  so. 
Until  it  is  challenged  by  the  act  or  endeavor  of  some  one  who 
seeks  to  infringe  it,  its  validity  or  invalidity  is  a  moot  ques- 
tion, on  account  of  which  the  courts  ought  not  to,  and  will 
not,  avoid  any  part  of  the  contract.  No  one  who  does  not  in- 
fringe or  threaten  to  infringe  the  exclusiveness  of  the  grant  in 
a  contract  made  by  a  municipality  can,  after  the  substantial 
performance  of  the  contract  by  the  grantee,  be  heard  to  say 
that  the  contract  or  grant  is  void  on  account  of  the  exclusive 
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character  of  the  latter.  [Authorities  cited.]  But  it  is  in- 
sisted that  this  contract  is  beyond  the  powers  of  this  city,  and 
void,  because  it  grants  the  right  to  use  the  streets  of  the  city 
to  the  water  company,  and  promises  to  pay  rental  for  the 
hydrants,  for  twenty-one  years.  The  proposition  on  which 
this  contention  rests  is  that  the  members  of  the  city  council 
are  trustees  for  the  public;  that  they  exercise  legislative  pow- 
ers; and  that  they  can  make  no  grant  and  conclude  no  contract 
which  will  bind  the  city  beyond  the  terms  of  their  offices,  be- 
cause such  action  would  circumscribe  the  legislative  powers 
of  their  successors,  and  deprive  them  of  the  right  to  their  un- 
restricted exercise  as  the  exigencies  of  the  times  might  de- 
mand. There  are  two  reasons  why  this  proposition  cannot  he 
successfully  maintained  in  this  case:  First,  it  ignores  the 
settled  distinction  between  the  governmental  or  public  and  the 
proprietary  or  business  powers  of  a  municipality,  and  errone- 
ously seeks  to  apply  to  the  exercise  of  the  latter  a  rule  which 
is  only  applicable  to  the  exercise  of  the  former.  A  city  has 
two  classes  of  powers:  The  one  legislative,  public,  govern- 
mental, in  the  exercise  of  which  it  is  a  sovereignty,  and  gov- 
erns its  people;  the  other,  proprietary,  quasi  private,  con- 
ferred upon  it,  not  for  the  purpose  of  governing  its  people, 
but  for  the  private  advantage  of  the  inhabitants  of  the  city 
and  of  the  city  itself  as  a  legal  personality.  In  the  exercise 
of  the  powers  of  the  former  class,  it  is  governed  by  the  rule 
here  invoked.  In  their  exercise,  it  is  ruling  its  people,  and 
is  bound  to  transmit  its  powers  of  government  to  its  succes- 
sive sets  of  officers  unimpaired.  But,  in  the  exercise  of  the 
powers  of  the  latter  class,  it  is  controlled  by  no  such  rule, 
because  it  is  acting  and  contracting  for  the  private  benefit  of 
itself  and  its  inhabitants;  and  it  may  exercise  the  business 
powers  conferred  upon  it  in  the  same  way,  and  in  their  exer- 
cise it  is  to  be  governed  by  the  same  rules  that  govern  a 
private  individual  or  corporation.  [Authorities  cited.]  In 
contracting  for  waterworks  to  supply  itself  and  its  inhabitants 
with  water,  the  city  is  not  exercising  its  governmental  or 
legislative  powers,   but   its  business  or  proprietary  powers. 
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The  purpose  of  such  a  contract  is  not  to  govern  its  inhabitants, 
but  to  obtain  a  private  benefit  for  the  city  itself  and  its  deni- 
zens. Second.  The  powers  granted  to  this  city  by  the  legis- 
lature of  the  state  of  Kansas  to  contract  for  and  procure 
waterv^orks  are  plenary  and  unlimited,  save  by  the  duty  to 
exercise  them  with  reasonable  discretion;  and  it  is  not  the 
province  of  a  court  to  contract  or  clip  the  legislative  grant." 

We  are  satisfied  that  these  reasons  apply  generally  to  this 
appeal. 

The  case  of  Davenport  v.  Kleinschmidt^  supra^  refers  to  the 
distinction  between  the  character  of  a  city  considered  in  its 
individual  and  its  governmental  capacity.  See  page  534,  6 
Mont,  and  page  256,  13  Pac.  The  court  expressly  refused 
to  hold  the  Helena  ordinance  void,  because  it  restricted  the 
future  legislative  powers  of  the  city  council. 

Appellant  says,  in  its  brief: 

'*In  the  case  of  Davenport  v.  Kleinachmidt^  6  Mont.  502, 
13  Pac.  249,  the  court  distinguishes  the  cases  of  Burlington 
Water  Co.  v.  Woodward^  49  Iowa,  59,  and  Grant  v.  City  of 
Davenport^  36  Iowa,  401,  and  uses  the  following  language: 
^In  all  of  the  water  cases  arising  in  the  state  of  Iowa,  we  are 
met  with  a  general  statute  which  authorized  all  cities  to  con- 
tract for  the  erection  of  waterworks,  and  to  pay  for  the  water 
used  by  special  fund,  raised  by  a  special  annual  tax,  not  to 
exceed  five  mills  on  the  dollar;  and  such  contracts' with  water 
companies  were  held  not  to  create  a  debt  against  the  cities, 
because  the  water  companies  would  never  have  any  general 
claim  against  the  cities,  but  were  held  to  look  to  the  special 
fund  alone  for  the  satisfaction  of  their  demands. '  After  the 
decision  in  this  case,  and  in  the  year  1889,  the  legislative 
assembly  of  the  territory  of  Montana  passed  the  act  herein- 
before quoted,  conferring  upon  cities  the  power  to  levy  and 
collect  a  tax  not  to  exceed  five  mills  on  the  dollar  for  fire  and 
water  purposes." 

The  act  of  the  legislature  referred  to  (See  Sess.  Laws  1889, 
p.  185,  §  16),  is  asfoUowb: 

*«That  section  four  hundred  and  fifteen,  as  amended  by  *An 
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act  to  amend  an  act  relating  to  the  formation  of  municipal 
corporations,'  be  amended  so  as  to  read  as  follows:  ^Section 
415.  The  amount  of  corporation  taxes  to  be  assessed  and 
levied  in  any  one  year  on  the  taxable  property  of  any  city  or 
town  for  general  municipal  or  administrative  purposes  shall 
not  exceed  three-fourths  of  one  per  centum,  and  for  fire  and 
water  purposes  one-half  of  one  per  centum  on  the  assessed 
valuation  of  such  property  and  such  special  assessments  as  may 
be  levied  from  time  to  time  as  provided  for  under  chapter 
twenty-two,  Fifth  Division  of  Compiled  Statutes  of  Montana, 
and  the  amendments  thereto.'  " 

This  law  was  in  force  when  Ordinance  No.  17  was  passed, 
approved,  ahd  accepted.  We  are  of  the  opinion  that  this  law 
became  a  part  of  the  contract  embodied  in  said  ordinance,  and 
that  relator  had  a  right  to  insist  that,  in  so  far  as  might  be 
necessary  to  pay  what  was  due  it  for  hydrant  rentals  in  accord- 
ance with  rates  prescribed  in  the  ordinance  contract,  a  special 
tax,  as  provided  for  in  that  act,  should  be  levied  annually;  of 
course,  in  only  such  sums  as  would  be  needed,  and  not  exceeding 
the  five  mill  limit.  The  contract  was  entered  into  in  contem- 
plation of  a  special  fund  being  created  by  the  city  to  meet  liabil- 
ities incurred  thereunder;  and  the  legislature,  in  said  act,  con- 
templated at  the  time  that  cities  of  the  territory  should  pay 
for  water  used  by  them  for  sewerage  and  fire  purposes  from 
taxes  levied  and  collected  for  that  specific  purpose.  The  case 
of  Dav&iiport  v.  Kleinschnidt^  supra,  does  not  disapprove  the 
)owa  cases  holding  that,  because  a  general  law  provided  for 
payment  from  a  special  fund,  a  liability  incurred  by  a  city  to 
supply  its  inhabitants  with  water  was  not  a  debt,  in  the  sense 
of  the  term  as  employed  in  the  constitution  of  Iowa,  forbidding 
cities  to  incur  debts  in  excess  of  a  certain  proportion  to  their 
assessable  property.  It  was  under  different  conditons  of  law 
and  fact  that  the  supreme  court  of  the  territory  of  Montana 
held  in  Davenport  v.  Kleinschmidt  that  the  liability  incurred 
by  the  city  of  Helena  under  its  ordinance  contract  was  a  debt 
This  appears  from  a  careful  reading  of  the  case. 

Respondents  urge:     'The   provisions    of  section  27,  con- 
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taining  tbe  agreement  of  the  city  to  pay  the  hydrant  rentals 
to  the  bondholders,  and  requiring  a  certificate  of  such  agree- 
ment on  the  back  of  each  of  the  bonds,  is  an  attempt  to  loan  to 
the  company  the  credit  of  the  city,  in  violation  of  Act  Congress 
1886,  §  2  (Comp.  St.  Mont.,  at  page  32)."  This  section 
referred  to  is  as  follows:  *'That  no  territory  of  the  United 
States  now  or  hereafter  to  be  organized,  or  any  political  or 
municipal  corporation  or  subdivision  of  any  such  territory, 
shall  hereafter  make  any  subscription  to  the  capital  stock  of  any 
incorporated  company,  or  company  or  association  having  cor- 
porate powers,  or  in  any  manner  loan  its  credit  to  or  use  it 
for  the  benefit  of  any  such  company  or  association  or  borrow 
any  money  for  the  use  of  any  such  company  or  association." 

We  hold  that  the  act  of  congress  was  not  violated  by  sec- 
tion 27  of  the  ordinance,  and  the  action  of  the  city  thereun- 
der as  to  its  certificate  on  the  bonds. 

It  follows,  in  this  view  of  the  case,  that  neither  under  the 
organic  act  of  the  territory  of  Montana,  nor  the  constitution  , 
of  the  state  of  Montana,  is  or  was  the  liability  incurred  by 
the  city  of  Great  Falls  under  Ordinance  17  a  debt  in  the  sense 
prohibited.  After  rights  had  vested  under  the  act  of  the 
legislative  assembly  passed  in  1889,  enpra,  neither  the  legis- 
lature nor  the  people  of  Montana,  by  adopting  a  constitution, 
could  have  impaired  the  contract  obligation  attaching.  The 
constitution  of  the  United  States  forbids  this.  See  Wolf  v. 
Ifew  Orleans,  103  U.  S.  358,  and  Von  Hoffman  v.  City  of 
Quincy,  4  Wall.  535. 

Does  the  alternative  writ  contain  allegations  showing  a 
cause  of  action  which  would  entitle  relator  to  a  writ  of  man- 
damus?    Yes. 

Did  relator  have  any  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law?  It  did  not.  Mandamus  was 
clearly  the  remedy.  Mandamus,  even  in  the  common-law 
view  of  it,  long  ago  ceased  to  be  a  prerogative  writ,  and  be- 
came gradually,  both  in  the  English  and  American  courts,  to 
be  regarded  and  interpreted  as  a  writ  of  right.  Since  the 
breaking  down    by  the  codes  of  so  many  of  the  formal  bar- 
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riers  between  equity  and  law,  the  remedy  by  mandamus,  how- 
ever different  its  legal  history  from  the  writ  of  injunction,  is 
none  the  less  elastic  and  adaptable  within  its  proper  sphere, 
as  the  latter  is  within  its  sphere.  The  function  of  each  is  by 
summary  legal  intervention  to  prevent  wrongdoing.  The  one 
sets  the  law  in  motion  to  compel  the  doing  of  what  should  be 
d  .ne;  the  other  prevents  or  checks  threatened  or  actual  wrong- 
doing. Each  serves  the  ends  of  justice  practically.  Each  is 
a  developed  remedy,  adapted  to  the  modern  needs  and  ideas; 
and,  when  the  proper  occasion  demands  either,  the  writ  should 
be  issued  readily,  without  regard  to  any  mere  lifeless  dis- 
tinctions of  past  history. 

Sections  1961  and  1962  (relating  to  mandamus).  Code  Civil 
Procedure  Montana,  1895,  are  as  follows: 

«'Sec.  1961.  It  may  be  issued  by  the  supreme  court  or  the 
district  court,  or  any  judge  of  the  district  court,  to  any  in- 
ferior tribunal,  corporation,  board  or  person,  to  compel  the 
performance  of  an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust  or  station;  or  to  compel 
the  admission  of  a  party  to  the  use  and  enjoyment  of  a  right 
or  office  to  which  he  is  entitled  and  from  which  he  is  unlaw- 
fully precluded  by  such  inferior  tribunal,  corporation,  board 
or  person. 

"Sec.  1962.  The  writ  must  be  issued  in  all  cases  where 
there  is  not  a  plain,  speedy  and  adequate  remedy  in  the  or- 
dinary course  of  law.  It  must  be  issued  upon  affidavit,  on 
the  application  of  the  party  beneficially  interested. ' ' 

Under  said  section  1961,  the  issuance  of  the  writ  does  not 
depend  upon  the  exercise  of  a  mere  discretion  on  the  part  of 
the  court  or  judge,  regardless  of  the  question  of  whether  there 
exists  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  The  discretion  should  be  exercised  in  connec- 
tion with  the  answer  to  that  question.  But,  under  section 
1962,  if  there  is  not  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law,  then  there  is  no  discretion.  The 
court  or  judge  must  issue  the  writ. 

Had  the  city  of  Great  Falls  anything  before   it  to  be  de- 
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termined  or  decided  when  relator's  claim  for  hydrant  rentals 
was  acted  upon,  on  October  5  and  November  2,  1896?     No. 

The  question  of  the  number  of  hydrants  had  been  decided 
months  previously,  and  payment  had  been  made  for  251 
hydrants  up  to  May  1,  1896.  The  answer  itself  concedes 
that  the  nfiains  to  an  extent  requiring  251  hydrants  had  been 
laid  under  the  direction  of  the  city  government.  The  city's 
own  records  establish  the  fact,  and  the  trial  court  found,  that 
251  hydrants  had  been  placed  and  accepted  along  these  mains. 
The  evidence  offered  to  prove  that  three  of  these  hydrants  were 
outside  of  the  city  limits,  and  that  six  others  were  in  an  addi- 
tion to  the  city,  and  maintained  under  a  special  agreement, 
and  that  13  others  were  below  the  surface  of  the  ground,  and 
therefore  inaccessible  for  fire  and  sewerage  purposes,  was  all 
properly  excluded.  There  was  no  averment  in  the  answer 
laying  any  foundation  for  evidence  to  contradict  the  city's 
own  records  kept  presumably  in  accordance  with  the  law  re-* 
quiring  them  to  be  kept. 

If  the  city  is  dissatisfied  by  reason  of  defects  in  any  hy- 
drants, it  certainly,  under  Jhe  terms  of  its  contract,  can 
remedy  the  same.  So  far  as  the  three  hydrants  outside  of 
the  city  limits  are  concerned,  they  may  be  so  near  the  city 
limits  as  to  be  necessary  at  those  points  for  the  protection  of 
the  city. 

The  evidence  offered  to  show  that  relator  had  no  city  or 
county  license  was  also  properly  excluded  on  the  trial.  There 
was  no  allegation  in  the  answer  to  support  its  admission,  and 
it  was  improperly  sought  to  be  elicited  on  cross-examination. 

The  offer  to  show  that  impure  and  unwholesome  water  had 
been  furnished  the  inhabitants  of  the  city  was  wholly  imma- 
terial. The  point  from  which  the  water  was  to  be  taken  by 
the  relator  had  been  expressly  agreed  upon  in  the  ordinance, 
and  there  was  no  issue  as  to  the  quality  of  the  water  furnished. 

The  objection  that  there  was  a  defect  of  parties,  averred 
in  the  answer,  and  sought  to  be  maintained  on  the  trial,  came 
too  late.  No  advantage  was  taken  of  any  defect  by  demurrer, 
as  the  Code  of  Civil  Procedure  provides  it  shall  be  taken.    To 
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prevent  any  possible  injustice  to  the  city  in  this  respect,  how- 
ever, proper  provision  can  be  made  in  the  writ  which  we  shall 
direct  to  be  issued.  Relator  was  clearly  beneficially  inter- 
ested in  the  enforcement  of  the  ordinance. 

The  objection  that  the  alternative  writ  fails  to  contain  any 
allegation  in  compliance  with  section  4808  Political  Code  Mon- 
tana, requiring  an  affidavit  reciting  certain  facts  as  to  the  in- 
terests of  the  parties  in  the  claim  presented,  is  without  merit. 

The  conclusion  is  unavoidable  that  the  sole  and  only  reason 
prompting  the  city  council  to  reject  the  claim  of  relator  on 
October  5  and  November  2,  1896,  was  to  repudiate  the  con- 
tract; and  the  other  possible  reasons  suggested  to  uphold  its 
action  are  without  merit.  We  cite  Wood  v.  Strother^  76  Cal. 
645,  18  Pac.  766,  in  this  connection;  also  People  v.  Super- 
visors of  Otsego  Co.y  51  N.  Y.  401.  > 

As  to  the  question  of  whether  or  not  the  city  was  properly 
commanded  to  levy  sufficient  taxes  for  the  year  ending  May  1, 
1898,  our  view  is  as  follows:  The  city  had  announced  that  it 
repudiated  the  water  contract,  but  still  clung  to  the  use  of  the 
water  furnished  by  the  relator's^  plant.  Under  these  circum- 
stances, the  command  was  a  proper  one.  It  is  clear  to  us 
that  relator,  under  all  these  conditions  we  have  set  forth,  had 
no  plain,  had  no  speedy,  and  had  no  adequate,  remedy  in  the 
ordinary  course  of  law.  The  judge  who  granted  the  new 
trial  should  not  have  done  so,  and  the  same  must  be  set  aside. 

The  cause  is  remanded,  with  directions  to  the  lower  court 
to  grant  a  peremptory  writ  of  mandamus  as  prayed,  but  to 
direct  therein  that  any  wan  ant  drawn  on  the  water  fund  of 
the  city  be  delivered  into  court,  to  be  held  there,  and  not 
turned  over  to  relator,  until  the  written  consent  of  the  Illinois 
Trust  &  Savings  Bank  has  been  obtained. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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O'ROURKE,    Respondent,    v.    BUTTE  LODGE  NO.  14, 

INDEPENDENT  ORDER  OF  GOOD  TEMPLARS 

ET  AL.,  Appellants. 

[Submitted  May  18, 1897.    Decided  May  24, 1807.] 

Mechanic's  Lien — Sub-contractor — Suit  in  Equity. 

MxcHANic'8  LiXK— 5u2>-«ontractor.— A  8ul)-contractor  Is  entitled  to  a  Judgment  for  a 
lien  against  the  building  for  materials  furnished  by  him,  although  summons  was 
served  by  publication  against  the  principal  contractor,  against  whom  no  personal 
Judgment  could  be  obtained. 

Suit  ix  Equitt— Ferdfct— In  a  suit  in  equity,  the  court  can  set  aside  the  verdict  or 
findings  of  the  Jury,  and  adopt  flndhigs  of  its  own. 

Appeal  from  the  district  courts  Silver  Bow  county.  William 
O.  SpeeTj  Judge. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  by  Thomas  O'Rourke,  executor  of  D.  L.  Harris, 
deceased,  against  Butte  Lodge,  No.  14,  Independent  Order  of 
Good  Templars,  and  others.  Judgment  for  plaintiff.  De- 
fendants appeal.     AfiBrmed. 

After  the  commencement  of  this  suit,  Harris  died,  and 
O'Rourke,  the  plaintiff  in  this  case,  became  his  executor. 

It  appears  from  the  record  that  in  July,  1891,  defendants 
Joyner  Brothers,  a  corporation  or  firm,  entered  into  a  con- 
tract with  the  defendant  Butte  Lodge  Ko.  14,  L  O.  G.  T. ,  to 
erect  a  three-story  brick  building  on  a  town  lot  in  Butte  city, 
for  said  lodge.  Thereafter  the  Joyner  Brothers  sublet  the 
contract  for  furnishing  the  brick  to  be  used  in  the  construc- 
tion of  the  building  to  one  Ed.  King,  who  was  to  furnish 
them  at  the  rate  of  eight  dollars  per  thousand.  King  was 
one  of  the  sureties  on  the  bond  of  the  Joyner  Brothers  for  the 
performance  of  the  building  contract  entered  into  between  the 
Joyner  Brothers  and  the  lodge,  to  the  effect  that  the  Joyner 
Brothers  would  complete  the  building  according  to  the  plans 
and  specifications,  and  deliver  the  same  to  the  lodge  free  of 
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lieDH.  The  bond  provided  that  King  should  not  be  paid  for 
the  brick  until  all  bills  that  might  become  liens  upon  the  build- 
ing were  paid. 

It  further  appears  from  the  record  that,  about  August  11th 
of  the  same  year,  King  gave  a  chattel  mortgage  to  D.  L. 
Harris  on  the  entire  stock  of  brick  in  his  brickyard,  being  the 
brickyard  from  which  King  was  furnishing  the  brick  to  go 
into  the  construction  of  the  building  in  question.  Thereupon 
Harris  notified  H.  M.  Patterson,  who  was  the  architect  and 
agent  of  the  defendant  lodge  for  the  construction  of  said 
building,  and  who,  as  such  agent,  was  paying  the  bills  as  they 
became  due,  that  all  moneys  owing  for  brick  were  to  be  paid 
to  him  (Harris).  Patterson  made  no  objection  to  this,  but 
immediately  informed  the  Joyner  Brothers. 

It  appears  that  the  Joyner  Brothers,  then  believing  that 
they  could  obtain  brick  cheaper  than  King  had  been  thereto- 
fore furnishing  them,  made  no  objection,  as  they  concluded 
that  they  could  get  rid  of  the  King  contract,  and  buy  brick 
cheaper  than  King  had  been  furnishing  them.  This  occurred 
soon  after  King  began  to  deliver  the  brick  under  his  contract 
with  the  Joyner  Brothers.  Harris  discovered  that  the  King 
brick  were  not  being  received  for  the  construction  of  the 
building,  and  thereupon  sought  a  conference  with  the  Joyner 
Brothers  and  Patterson.  At  this  conference,  he  agreed  to 
make  King's  contract  and  bond  good,  and  see  that  the  brick 
furnished  under  the  King  contract  should  be  good.  Harris 
thereupon  took  possession  of  the  King  brickyard,  paid  off 
King's  hands,  and  commenced  the  full  management  and  con- 
trol of  the  brickyard  himself,  which  continued  until  all  the 
brick  were  delivered  which  were  necessary  for  the  construc- 
tion of  the  building.  He  placed  his  own  foreman  in  charge, 
and  thereafter  all  the  brick  which  went  into  the  construction 
of  the  building  were  delivered  by  Harris,  and  received  by 
Patterson,  the  agent  and  architect  of  the  building,  knowing 
that  they  were  being  delivered  by  Harris,  instead  of  King. 
It  seems  further  that  after  Harris  took  possession  of  the  yard, 
and  commenced  to  deliver  the  brick  under  the  King  contract. 
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Patter Bon,  the  agent  for  the  defendant  lodge,  would  pay  no 
bills  or  orders  on  account  thereof,  without  Harris'  signature. 
The  evidence  shows  that  Patterson  relied  upon  Harris,  and 
not  upon  King,  to  deliver  the  brick  under  the  King  contract. 
About  the  16th  of  September,  1891,  a  suit  was  commenced 
in  the  district  court  of  Silver  Bow  county  by  A.  A.  McMil- 
lan and  others,  against  Ed.  King,  by  attachment;  and  the 
Joyner  Brothers  and  the  defendant  lodge  were  garnished,  and 
whatever  amounts  or  debts  were  due  and  owing  from  them  to 
King  were  attached.  The  case  was  tried  to  a  jury.  The  jury 
made  certain  findings  of  fact,  and  found  a  general  verdict  in 
favor  of  the  defendant  lodge.  Thereafter  the  court  overruled 
a  motion  of  said  defendant  for  judgment  in  accordance  with 
the  findings  and  verdict,  and  rendered  judgment  m  favor  of 
plaintiff,  notwithstanding  the  verdict;  the  court  having  set 
aside  the  special  findings  of  fact  of  the  jury,  and  made  special 
findings  of  its  own.  Thereafter  the  defendant  lodge  filed  its 
motion  for  a  new  trial,  which  was  overruled.  An  appeal  is 
prosecuted  from  the  judgment  and  order  refusing  a  new  trial. 

C.  a,  Leonard  and  F,  T.  McBride,  for  Appellant. 

Forhis  (&  Forbis  and  F.  B.  Howell^  for  Respondents. 

Pemberton,  C.  J. — We  think  the  evidence  in  this  case  was 
ample  to  show  that  Harris  was  substituted,  with  the  consent 
of  all  the  parties  in  interest,  for  King  in  the  contract  by 
which  King  was  to  furnish  the  brick  to  construct  the  building 
in  question  by  the  Joyner  Brothers.  It  is  not  necessary  to 
treat  the  evidence  upon  this  issue  in  detail. 

It  is  not  disputed  that  the  defendant  lodge  still  owes  the 
sum  of  11823.60  for  brick  used  in  the  construction  of  the 
building  mentioned  in  the  pleadings.  A  stipulation  in  the 
record  concedes  this.  The  chief  contention  seems  to  be  as  to 
who  is  entitled  to  this  money — the  plaintiff,  whose  testator 
furnished  the  brick,  or  A.  A.  McMillan  et  al.,  the  attaching 
creditors  of  King. 

The  principal   error   assigned  and  contended  for  on   this 


644  O'RouRKE  V.  Butte  Lodge.         [Mar.  T.'97 

appeal  is  that  the  defendants  Joyner  Brothers  were  not  per- 
sonally served  with  summons  in  the  case.  They  were  served 
by  publicatv)n  of  summons.  Appellant  lodge  oontends  that, 
as  they  were  necessary  parties  to  the  suit,  the  plaintiff  could 
have  no  judgment  against  it,  the  defendant  lodge,  foreclosing 
his  lien  until  a  valid  judgment  was  first  had  against  them  for 
the  amount  found  to  be  due  from  them  for  the  brick. 

We  think  this  is  a  mistaken  view  of  the  law.  There  is  but 
one  cause  of  action  stated  in  the  complaint.  This  is  the  in- 
debtedness due  from  the  Joyner  Brothers  to  Harris  for  the 
brick  used  in  the  construction  of  the  building.  But  there  are 
two  remedies  given  by  law:  One  a  personal  judgment  against 
the  Joyner  Brothers  for  the  amount  of  such  indebtedness;  the 
other  a  preceding  in  rem  under  the  statute,  equitable  in  its 
character,  against  the  building  in  the  construction  of  which 
the  brick  were  used.  The  plaintiff  has  the  right  under  the 
law  to  pursue  and  invoke  both  these  remedies  in  one  suit. 
This  is  in  accordance  with  the  views  of  this  court,  as  an- 
nounced in  Ainerican  Savitig  and  Loan  Association  v.  £urg- 
hardt^  recently  decided,  and  reported  in  48  Pac.  391.  To 
hold  that  because  plaintiff  is  unable  to  procure  personal  service 
upon  the  Joyner  Brothers,  who  were  the  original  contractors 
in  this  case,  and  for  that  reason  is  unable  to  recover  a  valid 
personal  judgment  against  them,  he  is  thereby  deprived  of  his 
statutory  remedy  in  rem  against  the  building,  we  think  so  un- 
just and  inequitable  as  to  find  no  support  in  authority'-  or 
reason.  Certainly,  our  codes  do  not  warrant  such  a  construc- 
tion, in  our  opinion.  If  such  be  the  law,  then  all  the  owner 
of  a  building  has  to  do  is  to  get  the  contractor  out  of  the 
state,  so  that  he  cannot  be  personally  served  with  summons, 
to  defeat  the  claims  of  all  laborers  and  material  men  under  the 
mechanic's  lien  laws  of  the  state. 

This  proceeding  to  foreclose  the  lien  against  the  building 
being  equitable  in  its  character,  the  court  had  authority  to  set 
aside  the  findings  of  the  jury,  and  render  judgment  for  the 
plaintiff,  notwsthstanding  the  verdict,  if  the  findings  and  ver- 
dict were  not  authorized   by  the  evidence.      In  this  case  the 
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court  was  fully  justified  in  its  action.  We  think  there  is  but 
lits  le  merit  in  this  appeal.  The  judgment  and  order  appealed 
f  ri>iii  are  affirmed. 


Hunt  and  Buck,  J  J. ,  concur. 


Affirmed. 


JENNINGS,    Administbatok,    Appellant,    v.    GORMAN, 

Respondent. 

[Submitted  May  17, 1897.    Decided  May  34, 1897.] 

SjectTh^ent — Adverse  Possession — Burden  of  Proof — Evidence 
in  Rebuttal.  ^ 

ADVERSE  POS.SB88ION— Burden  of  Proof,— In  an  action  of  ejectment,  the  burden  Is  upon 
the  defendaat  to  establish  his  chilm  of  adverse  possession. 

Same— £vfdenre  in  Rebuttal,— In  such  an  action,  where  defendant  has  introduced  e?!- 
dence  tending  to  show  his  adverse  possession,  plaintiff  is  entitled  to  Introduce  evi- 
dence in  rebuttal  tending  to  show  the  contrary. 

Appeal  from  District  Court,  Silver  Bow  County.  J.  J. 
McHattotiy  Judge. 

Action  by  Ellen  Jennings,  administratrix  of  the  estate  of 
Solomon  Jennings,  deceased,  against  Robert  Gorman,  for 
ejectment.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiff  brought  ejectment  to  recover  possession  of  a  cer- 
tain tract  of  ground  in  Silver  Bow  county,  and  alleged  an 
ouster  of  her  intestate  by  defendant  on  July  1,  1889. 

Defendant  denied  ownership  of  Solomon  Jennings,  decedent, 
at  any  time  after  July  23,  1888,  denied  all  other  allegations 
of  the  complaint,  and  affirmatively  pleaded  that  neither  plaint- 
iff nor  her  intestate  had  been  seised  or  possessed  of  the  prem- 
ises described  in  the  complaint  within  five  years  before  this 
action  was  brought,  which  was  June  6,    1894.     Defendant  al- 
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leged  that  on  and  since  July  23,  1888,  defendant  had  been 
exclusive  and  adverse  possession,   and  that,   if  Solomon    J 
nings  ever  had  a  cause  of  action  against  defendant,    it   ^ 
barred  by  the  statute  of  limitations.     For  an  equitable  def  e 
defendant  pleaded  purchase  by  him  on  July  23,    1888,  of 
premises  in  controversy,  but  that  description  thereof  wa43 
advertently  and  by  mistake  omitted  from  a  deed  dated  J 
23,  1888,  from  Solomon  Jennings  and  wife  to  defendant, 
fendant  prayed  for  reformation  of  the  deed. 

The  replication  denied  all  new  matter  alleged.  The  • 
table  issues  as  to  mistake  and  reformation  of  the  deedfe 
tried  to  the  court,  which  found  for  the  plaintiff. 

Thereupon  the  issues  of  adverse  possession  and  theAule 
of  limitations  were  tried  before  a  jury.     The  verdict  JS  for 
defendant.     Judgment  was  afterwards  entered  in  dendanVs 
favor,  declaring  him  to  be  the  owner  and  entitled  j  the  pos- 
session of  the  land. 

Plaintiff  moved  for  a  new  trial,  but  the  couY  denied  the  mo- 
tion.    Plaintiff  appeals. 

Z.  J.  Hamilton  and  Chas.  O^  DonnM^  for  Appellant. 

Stapleton  dk  Stapleton  and  Tf.  &  Shaw^  for  Respondent 

Hunt,  J. — The  defendant  was  obliged  to  prove  his  defense 
of  adverse  possession  by  a  preponderance  of  evidence.  He 
therefore  assumed,  as  an  essential  element  of  his  alle<yed  ad- 
verse holding,  the  burden  of  proving  a  continuity  of  po^^es- 
sion  which  ripened  into  a  title.  If  there  was  an  interruption 
of  his  holding,  the  term  of  his  adverse  possession  closed. 
These  rules  are  elementary,  and  were  certainly  applicable  to 
the  case  at  bar.  '  Accordingly  the  defendant  was  allowed,  al- 
though against  plaintiff's  objection,  to  offer  his  evidence  tend- 
ing to  prove  his  continuous  and  exclusive  occupation  of  the 
premises  in  controversy  for  the  period  of  five  years  next  pre- 
ceding the  commencement  of  this  action. 

This  evidence  was  to  the  effect  that  for  the  several  years 
1889,  1890,  1891,  1892  and  1893,  defendant  had  himself  cul- 
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tivated  the  ground,  in  hay  crops,  or  that  the  land  had  been  so 
cultivated  by  tenants  of  his,  and  that  Kobert  Gorman,  defend- 
ant, had  control  of  the  premises  during  that  time. 

But  when  the  plaintiff  offered  rebuttal  testimony  to  contra- 
dict the  defendant's  witnesses  upon  the  material  matters  just 
suggested,  and  tried  to  introduce  evidence  to  show  that  de- 
fendant did  not  have  exclusive  possession  of  the  premises,  and 
did  not  exercise  exclusive  control  over  them  during  the  whole 
period  of  five  years  immediately  preceding  the  institution  of 
this  action,  but  that  plaintiff's  intestate  was  in  possession,  the 
defendant  objected,  and  the  court  sustained  the  objection. 

This  was  prejudicial  error,  and  requires  a  reversal  of  the 
case.  Manifestly,  if  evidence  to  support  the  defense  of  ad- 
verse possession  was  permitted  at  all,  testimony  to  rebut  such 
evidence  was  competent. 

The  case  seems  to  have  become  complicated  in  the  course  of 
its  proceeding.  The  equitable  defense  of  a  purchase  of  the 
ground  in  controversy  by  defendant,  and  that  there  was  a  mis- 
take in  the  deed  delivered  to  him,  was  tried  to  the  court,  and 
decided  against  defendant.  This  was  an  adjudication  of  the 
fact  that  legal  title  was  in  Jennings  at  the  time  of  defendant's 
entry. 

But  upon  exactly  what  ground  the  learned  judge,  who  tried 
the  case,  based  his  decision  upon  the  equitable  issues,  does  not 
appear  in  the  record.  We  would  have  been  aided  by  knowing 
his  views  upon  this  branch  of  the  case,  for  they  would  have 
shed  light  upon  the  conduct  of  the  subsequent  trial,  and  bis 
rulings  upon  the  legal  issues.  It  would  seem  as  though,  when 
the  equitable  defense  was  disposed  of,  the  evidence  in  support 
of  that  defense  became  immaterial  to  the  issues  of  adverse 
possession,  unless  the  case  was  tried  upon  the  theory  that  if 
defendant  claimed  title  to  the  ground  in  controversy,  which 
was  not  included  in  his  deed,  yet  he  by  mistake  believed  it 
was,  he  could  recover  upon  adverse  possession. 

Whether  or  not  this  theory  was  warranted  by  the  evidence, 
we  need  not  now  decide;  and  whether  or  not  the  important 
que^itions  raised  by  our  suggestion  that  this  was  the  theory 
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upon  which  the  court  proceeded  were  passed  on,  we  cannot 
say,  for  no  reference  is  had  to  them  in  the  instructions  or  rul- 
ings of  the  court  But,  as  this  point  may  arise  upon  another 
trial,  we  refer  to  the  following  decisions,  which  discuss  the 
law  :  *  Metcalfw.  McCutchen^  60  Miss.  145,  and  cases  cited 
in  briefs  of  counsel  in  that  report;  Richer  y,  Ilibbard^  73  Me. 
105;  Busw.  Lim.  §  250;  Walbrunn  v.  BaUen^  68  Mo.  164; 
GrubeY.  Welh^  34  la.  148;  Hitchings  v.  Morrison^  72  Me. 
331;  French  v.  Pearce^  8  Conn.  439. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 

Reversed  and  Remanded. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 


,^L!!!         lynch,  Respondent,  v.  BECHTEL,  Appellant. 
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I  JO  ^^  [Submitted  May  11,  l«r7.    Decided  May  24, 1897.] 

Pleading — Defective  Complaint —  Waiver  hy  Answer — Anstoer, 
Aiding  Complaint — Contract,  Time — Question  of  Law. 

Pleading— ITaiver  by  ^fi»wer.— Where  defendant  answers  after  a  demurrer  Is  orer- 
ruled,  he  waives  any  objection  to  the  complaint  because  of  any  ambiguity  or  uncer- 
tainly therein. 

BAMK—Anssvoer— Aiding  Complaint.— An  answer  which  assumes  that  the  complaint  coo- 
tains  an  allegation,  supplies  the  omission. 

Contract— r<me  of  Per.  ormance—Qvx9tion  o/ixiir.— Plaintiff  having  contracted  for  the 
erection  of  a  building  upon  his  own  premises,  which  adjoined  defendant's  hotel, 
agreed  to  lease  to  the  defendant  the  two  upper  stories  thereof  for  the  term  of  five 
years  **from  the  completion  of  said  three-story  building  •  •  •  which  said  build- 
ing shall  be  completed  on  or  before  September  ].  18d8,  and  upon  such  completion  said 
term  of  flye  years  shall  begin  and  date  therefrom."  HeXd^  that  time  was  not  of  the 
essence  of  the  contract. 

Appeal  from  the  district  court,  Silver  Bow  county.     J.  J. 
McIIatton,  Judge. 

Action  by  James  H.  Lynch  against  Isaac  Bechtel.     Judg- 
ment for  plaintiff.     Defendant  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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On  May,  1893,  plaintiflF  (respondent)  had  in  process  of  con- 
struction under  a  contract  to  have  it  completed  by  September 
1,  1893,  a  three-story  building  on  a  lot  in  Butte  City,  ad- 
joining the  land  on  which  stood  the  Clarence  Hotel. 

Defendant  (appellant),  the  landlord  of  the  Clarence  Hotel, 
with  a  view  to  acquh-ing  additional  hotel  rooms,  entered  into 
a  written  agreement  with  plaintiff,  under  the  terms  of  which 
be  (defendant)  was  to  lease  the  second  and  third  .stories  of 
plaintiff^ s  building  at  a  monthly  rental  of  $150,  for  a  period 
of  five  years. 

This  lease  agreement  provided,  as  to  the  two  upper  stories 
aforesaid,  that  defendant  was  ^ 'to  have  and  to  hold  for  the 
term  of  five  years  from  the  completion  of  said  three-story 
and  basement  brick  store  building,  which  said  building  shall 
be  completed  on  or  before  the  first  day  of  September,  1893, 
and  upon  such  completion  said  term  of  five  years  shall  begin 
and  date  therefrom."  It  also  contained  a  provision  that 
plaintiff,  before  the  completion  of  said  building,  should  do 
certain  acts  in  reference  to  setting  up  radiators  (to  be  furn- 
ished by  defendant),  and  connecting  heating  pipes  attached 
thereto  with  defendant's  furnace  in  the  Clarence  Hotel.  The 
other  provisions  of  the  lease  it  is  unnecessary  to  set  forth. 

The  plaintiff  (apparently  Irom  unavoidable  causes)  did  not' 
complete  his  entire  building  until  some  time  in  November, 
1893.  As  the  evidence  shows,  however,  the  second  and  third 
stories  were  finished  and  ready  for  occupancy  at  no  little  ex- 
tra expense  to  plaintiff  on  September  1,  1893.  The  radiators 
were  not  set  up,  and  the  heating  pipes  had  not  been  connected 
witii  the  furnace  of  the  Clarence  Hotel,  on  said  date;  but 
there  was  evidence  to  establish  the  fact  that  defendant  had 
waived  this  failure,  and  that  it  was  due  to  him  that  these  re- 
quirements had  not  been  complied  with.  On  said  date  (Sep- 
tember 1,  1893),  plaintiff  tendered  to  defendant  the  keys  of 
the  two  stories,  and  notified  him  that  the  premises  were  ready 
for  occupation.  Defendant  refused  to  accept  the  keys,  or  to 
take  possession,  and  repudiated  the  contract,  assigning,  as  his 
reason  therefor,  that  plaintiff  had  not  complied  with  the  lease. 
No  possession  of  the  premises  was  ever  taken  by  defendant. 
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On  March  10,  1894,  the  plaintiff  instituted  a  sait  against 
the  defendant.  The  complaint  averred  the  execution  of  the 
lease.  It  alleged  that  ^<prior  to  the  Ist  day  of  September, 
1893,  the  second  and  third  stories,  so  leased  by  defendant, 
were  fully  completed,  and  in  all  respects  ready  for  occupancy 
and  use  for  the  purpose  for  which  they  ^ere  needed  by  de- 
fendant.'^  It  averred  the  refusal  of  the  defendant  to  permit 
it,  as  an  excuse  for  the  nonconnection  of  the  heating  pipes 
and  the  failure  to  put  in  the  radiators.  It  alleged  the  per- 
formance of  certain  other  things  required  of  plaintiff  under 
the  terms  of  the  lease.  The  complaint  then  proceeded: 
^  ^Plaintiff  further  states  that  there  is  now  due,  owing,  and 
unpaid  to  him  from  defendant,  as  rent,  under  said  lease,  for 
the  months  of  September,  October,  November,  and  Decem- 
ber, 1893,  and  January,  February,  and  March,  1894,  after 
allowing  all  credits  and  offsets,  the  full  sum  of  $814.35."' 

A  demurrer  was  interposed  on  the  following  grounds: 

(1)  Ambiguity  and  uncertainty,  in  that  the  complaint 
failed  to  show  whether  the  plaintiff  sued  for  rent  for  the  ac- 
tual occupation  of  the  premises,  or  for  rent  for  the  premises 
under  the  terms  of  the  lease  without  entry  or  occupation 
thereof. 
*    (2)     That  the  complaint  failed  to  state  a  cause  of  action. 

The  demurrer  was  overruled  and  the  defendant  filed  an  an- 
swer. He  denied  that  the  two  stories  were  completed  and 
ready  for  occupancy  on  the  1st  day  of  September,  1893;  de- 
nied that  defendant  refused  to  allow  plaintiff  to  connect  the 
heating  pipes;  averred  that  plaintiff  had  not  completed  a  cer- 
tain entrance  as  required  by  the  lease;  denied  that  delencfant 
had  ever  taken  possession  of  or  occupied  the  premises;  denied 
^^thatthe  plaintiff  on  his  part  had  complied  with  and  i>er- 
formed  all  the  conditions  required  of  him  by  the  terms  of 
said  lease  to  be  by  him  i)erformed  on  or  before  the  said  lirst 
day  of  September,  or  at  all  complied  with  said  terms."  The 
answer  also  denied  any  indebtedness  as  alleged  or  otherwise 
for  rent  under  the  lease. 

The  case  was  tried  with  a  jur)'.     Evidence  was  offered  on 
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certain  of  the  issues  raised  by  the  pleadings.  In  instructing 
the  jury,  the  court  declared  that  it  was  no  defense  to  the 
action  that  the  entire  building  of  plaintiff  had  not  been  com- 
pleted on  September  1,  1893.  The  verdict  was  against  the 
defendant,  and  judgment  was  rendered  for  plaintiff  for  the 
amount  of  the  rent  prescribed  under  the  terms  of  the  lease, 
less  rents  plaintiff  had  collected  from  parties  occupying  the 
premises  subsequent  to  September  1,  1893,  and  prior  to  the 
commencement  of  the  suit. 

The  appeal  is  from  the  judgment  and  the  order  denying 
the  motion  for  a  new  trial. 

Thompson  Campbell  and  J.  L,  c&.  M,  L,  Wines^  for  Ap- 
pellant. 

a  R.  Leonard,  Wm.  II  De  Witt  and  J.  W.  Cotter,  fqr 
Respondent. 

Buck,  J. — The  obiection  raised  by  defendant's  demurrer 
that  the  complaint  is  ambiguous  and  uncertain  cannot  avail 
him  on  this  appeal.  By  answering  after  his  demurrer  was 
overruled,  he  waived  it. 

Does  the  complaint  state  a  cause  of  action? 

We  think  it  does.  However  defectively,  it  nevertheless 
states  a  cause  of  action.  Defendant  filed  his  answer,  and 
the  case  was  tried  on  issues  raised.  In  the  answer,  the  de- 
fendant assumed  that  allegations  were  in  the  complaint  which 
it  should  properly  have  contained,  but  did  not;  in  other  words, 
the  answer  supplied  the  omission  in  the  complaint.  See  Ham- 
ilton  V.  Railway  Co,,  17  Mont.  334.  42  Pac.  860,  and  43 
Pac.  713. 

Did  the  court  err  in  instructing  the  jury  that  the  failure  on 
the  part  of  plaintiff  to  complete  the  entire  building  by  Sep- 
tember 1,  1893,  was  no  defense  to  the  action? 

Some  evidence  was  offered  in  behalf  of  defendant  to  show 
that  by  reason  of  the  noise  that  would  result  in  connection  with 
the  completion  of  the  lower  part  of  the  building  after  September 
1,  1893,  guests  or  lodgers  who  might  be  occupying  rooms  in  the 
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upper  stories  would  be  disturbed,  and  that  the  building  material 
piled  on  the  sidewalk  in  front  of  the  building  would  be  a 
scurce  of  discomfort.  But  this  was  merely  cumulative  evi- 
dence to  establish  incidentally  the  main  defense  relied  upon, 
and  was  not  offered  for  the  purpose  of  proving  any  counter 
damages.  The  record  shows  that  prior  to  September  1,  1893, 
plaintiff  had  offered  defendant  several  hundred  dollars  for  an 
extension  of  time  within  which  he  should  be  allowed  to  finish 
the  building,  according  to  defendant,  or  the  two  upper  stories, 
according  to  plaintiff.  Defendant  did  not  accept  this  offer. 
Manifestly,  defendant  knew  at  the  time  of  this  offer  that  the 
entire  building  could  not  be  finished  on  September  1st.  The 
explanation  defendant  gives  for  his  refusal  to  accept  this  offer 
was  that  it  was  plaintiff^  s  duty,  and  not  his,  to  comply  with 
the  terms  of  the  contract  as  to  the  completion  of  the  building 
on  or  before  September  1st.  As  a  result  of  defendant*  s  not 
accepting  this  offer,  plaintiff,  at  an  extra  expense  of  several 
hundred  dollars,  finished  the  second  and  third  stories  of  the 
building  on  or  prior  to  September  1st.  It  clearly  appears 
from  the  evidence  that  the  only  ground  for  defendant's  re- 
fusal to  take  possession  of  the  premises  on  September  1,  1893, 
was  his  belief  that  he  had  a  right  to  repudiate  the  entire  five 
years'  lease  if  plaintiff  did  not  have  the  entire  building  com- 
pleted on  September  1st.  Can  such  a  literal  construction  be 
given  to  this  agreement  under  the  established  facts  of  this 
case  ?  Some  two  months  after  September  1st,  the  entire 
building  was  completed.  From  the  situation  of  the  parties  at 
the  time  of  the  lease,  the  purpose  for  which  it  was  entered 
into,  and  all  the  incidental  facts  before  it  explanatory  of  the 
entire  transaction,  we  think  the  lower  court  committed  no 
error  in  instructing  the  jury  that  the  failure  to  complete  the 
entire  building  on  September  1,  1893,  was  no  defense  to 
plantiff's  action. 

There  was  no  mixed  question  of  law  and  fact.  It  was  one 
of  law  alone,  under  the  facts  and  the  pleadings.  Time  was 
not  expressly  made  the  essence  of  the  contract  by  its  terms. 
The  defendant  did  not  expressly  plead,  and  did  not  attempt 
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to  show  by  evidence,  that  it  was  ever  intended  that  the  date 
September  1,  1898,  was  of  the  essence  of  the  contract.  The 
general  rule  of  law,  as  stated  by  Mr.  Clark  in  his  work  on 
Contracts  (Hornbook  Ed.),  in  the  latter  part  of  section  251,  is 
as  follows: 

<  'In  contracts  for  the  sale  of  land,  or  for  the  performance 
of  services,  or  the  construction  of  buildings,  time  will  be  held 
of  the  essence  if,  from  the  nature  of  the  property  and  the 
circumstances,  it  seems  that  the  parties  must  have  so  intended, 
but  generally,  in  such  contracts,  time  is  not  of  the  essence." 

The  question  whether  or  not  time  was  the  essence  of  this 
contract,  under  the  facts  of  this  case,  was  for  the  court  to  de- 
termine, and  not  the  jury.  But  the  use  of  the  word  **build- 
ing"  in  the  habendum  clause  of  the  lease,  was  rather  by  way 
of  description  than  otherwise.  When  the  two  upper  stories 
were  finished  and  ready  for  occupancy,  the  contract  was  sub- 
stantially performed. 

We  are  of  the  opinion  that  the  lower  court  committed  no 
error  in  this  respect.  If  defendant  had  been  damaged  by 
plaintiff's  delay  in  completing  the  entire  building,  he  could 
have  pleaded  wherein  he  was  damaged.     But  he  did  not  do  so. 

From  the  pleadings  and  from  the  .  evidence,  it  clearly  ap- 
pears that  defendant  relied  absolutely  upon  his  right  to  reject 
and  repudiate  the  contract,  simply  because  the  entire  building 
bad  not  been  completed  on  September  1,  1893.  This,  as  we 
have  shown,  he  had  no  right  to  do. 

The  order  denying  the  motion  for  a  new  trial  and  the  judg- 
ment are  both  affirmed. 

Affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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WATTERSON,  Respondent,  v.  E.  L.    BONNER   CO.    et 
AL.,  Appellants. 

[Submitted  May  19, 1897.    Decided  Hay  24, 1897.] 

Public    Lands — Statutory    Homestead — Fixtures — Mortgage. 

Public  Laxos— SMtutory  Eomt]^iead,—JL  bomestead  (under  the  state  statute)  can  be 

bad  In  lands  belonging  to  the  United  States;  the  nature  of  the  claimant's  title  is  not 

a  matter  that  concerns  a  creditor* 
Same-  Fixtures,— aXL  tbe  improvements  upon  the  land,  including  fences,  belong  to  the 

homestead  and  cannot  be  taken  by  a  creditor. 
Samb— lfort(jrai70.— A  mortgage  of  a  homestead,  which   Is  not  signed  by  tbe  wife,  ts 

void. 

Appeal  from  District  Court,  Deer  Lodge  County.  Theo. 
Brantley^  Judge. 

An  action  by  Sarah  M.  Watterson  against  the  E.  L. 
Bonner  Company,  a  corporation,  and  John  W.  Nelson,  sheriff 
of  Deer  Lodge  county.  Judgment  for  plaintiff;  and  defend- 
ants appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

it  appears  from  the  record  in  this  case  that  the  plaintiff  is 
the  wife  of  one  James  A.  Watterson,  and  that  in  the  month 
of  March,  1890,  the  plaintiff,  with  her  said  husband  and 
minor  children,  located  on  the  land  described  in  the  complaint, 
which  was  at  that  time  surveyed  public  land.  The  plaintiff, 
with  her  said  husband  and  children,  continued  to  live  on  the 
land  until  about  the  last  of  October,  1894,  when  the  said 
James  A.  Watterson  deserted  and  abandoned  his  wife  and 
family,  and  since  that  time  has  continued  to  live  separate  and 
apart  from  them,  doing  nothing  to  provide  for  or  maintain 
them.  While  the  plaintiff  and  her  husband  resided  upon  taid 
land,  they  erected'  thereon  a  log  cabin,  some  outhouses,  and 
fenced  in  a  portion  of  said  land.  These  improvements  were 
placed  upon  the  land  before  Watterson  deserted  his  wife  and 
family.     On  the  26th  day  of  April,  1894,  the  said  Watterson 
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executed  to  the  defendant  E.  L.  Bonner  &  Co.  a  chattel  mort- 
gage on  the  buildings,  improvements,  and  fences  on  said  land, 
for  the  purpose  of  securing  a  debt  due  from  said  Watterson 
to  the  defendant  Bonner  &  Co.  The  plaintiff  in  this  suit  did 
not  join  in  the  execution  or  sign  said  mortgage. 

About  the  time  of  the  commencement  of  this  action,  the 
plaintiff  in  this  suit  filed  on  the  land  mentioned  in  the  com- 
plaint as  a  homestead.  This  suit  is  brought  by  the  plaintiff 
to  enjoin  the  defendants  from  foreclosing  said  chattel  mort- 
gage, in  accordance  with  the  terms  thereof ,  the  plaintiff  claim- 
ing the  land  and  improvements  as  a  homestead. 

The  defendants  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufScient  to  constitute  a  cause  of 
action.  This  demurrer  was  overruled.  Thereupon  the  de- 
fendants filed  their  answer. 

The  case  was  tried  by  the  court,  without  a  jury.  The  find- 
ings and  judgment  of  the  court  were  in  favor  of  the  plaintiff. 
Defendants  made  a  motion  for  a  new  trial,  which  was  over- 
ruled. 

The  appeal  is  from  the  judgment  and  the  order  overruling 
the  motion  for  a  new  trial. 

JEd,  ScharnikoWf  for  Appellants. 
James  M.  Sdfy  for  Respondent. 

Pemberton,  C.  J. — ^The  first  question  to  be  determined  is 
as  to  whether  a  person  may  claim  a  homestead  which  is  situ- 
ated on  public  land  of  the  United  States. 

This  question  has  been  decided  by  the  supreme  court  of  the 
state  of  California  in  a  number  of  cases.  In  Spencer  v.  Oeiss- 
mariy  37  Cal.  96,  Chief  Justice  Sawyer,  speaking  for  the 
court,  says: 

''The  statute  does  not  specify  the  kind  of  title  a  party 
shall  have  in  order  to  enable  him  to  secure  a  homestead.  It 
says  nothing  about  title.  The  homestead  right  given  by  the 
statute  is  impressed  on  the  land  to  the  extent  of  the  interest 
of  the  claimant  in   it,  not  on  the  title  merely.     The  actual 
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homestead,  as  against  everybody  who  has  not  a  better  title, 
becomes  impressed  with  the  legal  homestead  right,  by  taking 
the  proceedings  prescribed  by  the  statute.  The  estate  or  in- 
terest of  the  occupant,  be  it  more  or  less,  thereby  becomes 
exempt  from  forced  sales  on  execution,  and  can  only  be  af- 
fected by  voluntary  conveyances  or  relinquishment  in  the 
mode  prescribed. ' ' 

In  Gaylord  v.  Placey  98  Cal.  472,  33  Pac.  484,  it  is  held 
that  ^<mineral  land  of  the  United  States  located  and  chiefly 
used  by  the  owners  as  a  placer  mining  claim,  but  also  used  as 
a  place  of  resilience  for  himself  and  family,  and  to  some  ex- 
tent for  pasturing  stock  and  raising  vegetables,  is  subject  to 
selection  as  a  homestead.  A  homestead  right  does  not  depend 
upon  the  character  of  the  title  held  or  which  may  be  acquired 
by  the  party  claiming  it;  but  it  is  impressed  on  the  land  to 
the  extent  of  the  interest  of  the  claimant  in  it,  who  has  actual 
and  rightful  possession  of  the  premises  at  the  time  of  selec- 
tion, and  not  on  the  title  merely,  which,  as  between  the  claim- 
ant and  his  creditors,  is  a  false  quantity,  to  be  excluded  from 
consideration."     Brooks  \,  Hyde^  37  Cal.  366. 

We  are  of  the  opinion  that  the  question  of  the  claimant's 
title  to  the  land  upon  which  a  homestead  exemption  is  claimed 
is  immaterial.  Whether  the  title  to  the  land  be  good  or  bad 
is  not  a  matter  that  concerns  the  creditor. 

It  this  case  the  appellant  concedes  that  the  plaintiff  is  en- 
titled to  the  house  in  which  she  and  her  children  live  under 
her  claim  of  homestead,  but  insists  that  the  homestead  claim 
should  not  extend  to  the  outhouses,  fences,  and  other  im- 
provements included  in  the  chattel  mortgage  executed  by  J. 
A.  Watterson. 

This  question  is  discussed  lit  length  in  Oredey  v.  Scott^  2 
Woods,  657,  Fed.  Cas.  No.  5,746,  and  in  ConJdinv.  Foster^ 
57  III.  104.  According  to  these  authorities,  the  outbuildings, 
fences,  an<l  other  improvements  constitute  part  of  the  home- 
stead, and  cannot  be  sold  under  legal  process,  unless,  taken 
all  together,  they  exceed  the  amount  exempted  to  the  home- 
steader. 
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It  would  be  a  strange  kind  of  benefit  to  confer  upon  a  farmer 
a  house  to  live  in  free  from  sale  under  legal  process,  and  re- 
fuse him  a  fence  to  protect  his  crops  grown  upon  his  home- 
stead. See  Englebrecht  v.  Shade^  47  Cal.  627,  and  Arendt  v. 
Macey  76  Cal.  315,  18  Pac.  376. 

The  authorities  are  so  numerous  to  the  effect  that  the 
abandoned  wife  may  claim  the  homestead  exemption  that  we 
do  not  think  it  necessary  to  discuss  the  question  here.  See 
Frazier  v.  Syas  (Neb.)  4  N.  W.  934,  35  Am.  Rep.  466;  Col- 
lier V.  LattimeVy  35  Am.  Rep.  711;  and  Kenley  v.  HudeUon^ 
39  Am.  Rep.  31. 

We  are  of  the  opinion  that  the  premises  described  in  the 
pleadings  constituted  the  homestead  of  the  plaintiff  at  the  be- 
ginning of  this  suit,  and  prior  thereto. 

It  appearing,  therefore,  that  she  did  not  sign  or  otherwise 
join  her  husband  in  the  execution  of  the  chattel  mortgage 
conveying  the  same  to  the  defendant  the  E.  L.  Bonner  Com- 
pany, the  mortgage  was  for  that  reason  absolutely  void,  as 
was  held  by  this  court  in  American  L.  cfe  S.  Association  v. 
JBurghardt^  recently  decided,  and  reported  in  48  Pac.  391. 

We  think  the  foregoing  treatment  determines  all  the  ma- 
terial questions  presented  by  this  appeal.  The  judgment  and 
order  appealed  from  are  affirmed. 

Affirmed, 
Hunt  and  Buck,  J.  J.,  concur. 


RUMNEY  LAND    AND  CATTLE   COMPANY,  Respond- 
ent, V.  DETROIT  AND  MONTANA  CATTLE 
COMPANY,    Appellant. 

Decided  March  24, 1897. 

Appeal   from    an     Order — Presumption — Practice — Record. 

APPKAi^  FROM  AN  ORDER— Frestimption.— On  an  appeal  from  an  order,  the  presump- 
tion Is  that  the  order  was  properly  granted ,  unless  the  contrary  appears  from  the 
record. 
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SAMB-Beoord  <m  appeal.— On  an  appeal  from  an  order,  except  wlien  tbe  eodeoOier- 
wise  proTides,  the  order,  and  the  paper  and  eyldence  upon  which  the  order  was 
granted,  should  he  Incorporated  in  a  hill  of  exceptions,  for  the  purpose  of  identify- 
ing the  same. 

Appeal  from  district  courts  Cascade  county.  C.  H.  Sen- 
ton^  Judge. 

Action  by  the  Rumney  Land  &  Cattle  Company  against  the 
Detroit  &  Montana  Cattle  Company,  in  which  there  was  a 
judgment  by  default  in  favor  of  plaintiff.  From  an  order  de- 
nying a  motion  to  set  aside  the  default  and  judgment,  de- 
fendant  appealed.  Plaintiff  moves  to  strike  trom  the  trans- 
cript defendant's  answer,  and  certain  affidavits  filed  before  the 
hearing  of   said  motion.     Motion  granted. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  transcript  on  appeal  contains  tbe  following  papers: 
(1)  A  complaint  filed  April  14,  1896;  (2)  a  summons  showing 
personal  service  on  April  17,  1896;  (3)  the  entry  of  a  de- 
fault by  reason  of  defendant's  failure  to  answer  within  the 
time  prescribed  by  law — on.  June  2,  1896;  (4)  a  decree  signed 
August  19,  1896;  (5)  notice  of  motion  and  a  motion  to  set 
aside  the  default  and  judgment  on  the  ground  of  a  mistake 
and  excusable  neglect,  filed  on  October  2,  1896;  (6)  an  ans- 
wer marked  ''Filed  on  Oct.  2d,  1896;"  (7)  certam  affidavits 
filed  prior  to  the  hearing  of  the  motion;  (8)  order  denying 
motion,  dated  November  9,  1896;  (9)  notice  of  appeals,  etc. 

The  certificate  of  the  clerk  of  the  district  court  in  the  tran- 
script is  as  follows: 

'*I  hereby  certify  that  the  foregoing  is  a  full,  trufe,  and 
correct  copy  of  the  proceedings  had  in  the  case  in  which  the 
Rumney  Land  and  Cattle  Company  is  plaintiff  and  the  Mon- 
tana Cattle  Company  is  defendant  [enumerating  the  papers 
mentioned],  and  that  this  certificate  is  made  after  comparing 
the  foregoing  transcript  with  the  original  documents  on  file  in 
my  office." 

The  appeal  is  from  the  order  denying  the  motion  to  set 
aside  the  default  and  judgment.^ 
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Toole  <&  Wallace,  for  Appellant 

Claybergy  Corhett  €&  Gfunriy  for  Respondent 

Buck,  J. — Respondent  moves  to  strike  from  the  transcript 
the  answer  of  appellant  and  the  affidavits.  The  ground  for 
the  motion  is  that  there  is  no  identiiication  of  these  papers  for 
the  purpose  of  showing  that  they  were  used  on  the  motion  to 
set  aside  the  default  and  judgment. 

On  appeal  every  presumption  in  favor  of  its  correctness 
attaches  to  a  decision  or  order  of  the  district  court.  Hence  it 
is  incumbent  on  the  appellant  to  show  wherein  any  error  has 
been  committed  by  the  lower  court.  The  transcript  must 
show  the  error  directly,  not  by  way  of  inference  or  pre- 
sumption. If  it  is  necessary  to  consider  the  evidence  on  which 
an  order  is  based,  to  determine  whether  or  not  error  has  been 
committed,  that  evidence,  properly  authenticated  and  properly 
identified  as  having  been  used  or  as  having  been  before  the 
court  at  the  time  it  made  its  order,  must  be  in  the  record,  or 
a  motion  to  dismiss  the  appeal  so  far  as  any  such  evidence  is 
concerned  must  be  granted.  On  the  same  principle,  a  mo- 
tion to  strike  from  a  transcript  unauthenticated  or  unidenti- 
fied matter  must  also  prevail. 

The  certificate  of  the  clerk,  so  far  as  it  authenticates  the 
affidavits  asked  to  be  stricken  out  as  true  copies  of  the  orig- 
inals on  file  in  the  lower  court,  is  sufficient,  under  section  1739, 
Code  Civil  Procedure,  1895.  The  answer  of  appellant,  pos- 
sibly tendered  in  the  lo^er  court  when  the  motion  to  set  aside 
the  default  was  made,  could  not  even  have  been  a  record  of 
the  lower  court,  for  the  date  of  the  filing  marked  on  it  is  sub- 
sequent to  the  date  of  the  final  judgment  or  decree.  If  it 
was  tendered  on  the  theory  that  it  should  be  filed  in  the  event 
of  the  default  being  set  aside,  clearly  the  clerk  had  no 
authority  to  mark  it  '  'Filed' '  at  the  date  of  such  tender.  He 
might  properly  have  marked  it  '*Filed  for  the  purposes  of  the 
motion  to  set  aside  the  default,''  but  he  should  not  have 
marked  it  filed  as  a  record  i&  the  action. 
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It  has  been  decided  in  this  court  in  a  recent  case  {State  v. 
MillxB^  48  Pac.  773)  that  under  section  1739,  9upra^  a  clerk 
cannot  certify  evidence,  oral  or  written,  as  having  been  be- 
fore the  court,  or  as  having  been  the  only  evidence  before  it, 
on  the  hearing  of  a  motion  for  an  order  after  final  judgment 
This  is  the  law  under  the  Code  of  Civil  Procedure  of  1895. 
If  the  case  of  BookwcUter  v.  Conrad^  14  Mont.  61,  35  Pac. 
226,  and  the  previous  Montana  cases  cited  therein  as 
authority,  conflict  with  this  rule,  they  must  give  way  to  it. 
These  last- mentioned  decisions  were  prior  to  the  adoption  of 
the  Codes  of  1895;  and  although  section  438,  Code  Civil  Pro- 
cedure, 1887,  under  which  they  were  determined,  is  substan- 
tially the  same  as  sections  1737,  1739,  Code  Civil  Procedure, 
1895,  nevertheless  we  do  not  think  that  a  proper  distinction 
was  drawn  between  the  clerk^s  certificate,  as  simply  authen- 
ticating papers  in  a  transcript  as  true  copies  of  the  originals 
on  file,  and  the  proper  method  of  identifying  them  as  evi- 
dence used  on  the  hearing  before  the  court.  Many-  of  the 
earlier  Montana  decisions  adhered  to  this  distinction,  and 
many  decisions  of  the  supreme  court  of  California  could  be 
cited  to  show  it. 

This  brings  us  face  to  face  with  the  question,  what  is  the 
proper  method,  on  appeal  from  an  order — when  the  respec- 
tive attorneys  have  not  certified  to  a  transcript,  or  the  statutes 
have  not  provided  another  mode — of  identifying  the  evidence, 
oral  or  written,  before  the  lower  court  on  the  hearing  of  the 
motion  for  the  order  ? 

This  court  intimated  in  State  v.  Millis  that  it  was  inclined 
to  follow  the  view  of  the  law  entertained  by  Justice  Works 
(with  whom  concurred  Justices  Fox  and  McFarland)  in  the 
case  of  isomers  v.  Somers^  81  Cal.  608,  22  Pac.  967.  After 
careful  consideration,  we  now  adopt  that  view. 

Under  the  Code  of  Civil  Procedure  of  1895,  on  appeal 
from  an  order  the  only  proper  mode  of  bringing  up  for  con- 
sideration the  evidence  relied  on,  whether  oral  or  written, 
used  or  before  the  court  on  the  hearing  of  the  motion  of  the 
order,  is  by  a  bill  of  exceptions;  and  unless  such  evidence  has 
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been  included  in,  and  made  a  part  of,  ttie  record  by  bill  of  ex. 
ceptions  taken  in  pursuance  of,  and  prescribed  in,  said  Code, 
it  is  not,  and  cannot  be,  considered  as  properly  identified  on 
appeal.  Of  course,  the  general  rule  does  not  govern  cases 
where  the  code  authorizes  another  mode,  as,  for  example,  an 
order  on  a  motion  for  a  new  trial. 

The  supreme  court  of  California,  under  statutes  similar  to 
the  present  statutes  of  Montana,  had  for  some  time  held  that 
the  judge  of  the  lower  court  could  by  his  certificate  identify 
the  evidence  used  or  before  him  on  the  hearing  of  the  mo- 
tion. In  Arnold  v.  Sinclair^  12  Mont.  248,  29  Pac.  1124, 
cited  in  Bookwafter  v.  Conrad,  supra^  the  court  apparently 
approved  of  such  a  practice.  But  Justice  Works,  in  Somera 
V.  SomerSj  supra,  clearly  shows  that  the  only  mode  provided 
in  the  codes  of  California  (whose  provisions  on  the  subject  are 
substantially  the  same  as  those  of  Montana)  for  such  identifi- 
cations is  by  a  formal  bill  of  exceptions.  We  quote  this  ap- 
plicable language  from  Justice  Words'  opinion,  on  page  613, 
81  Cal.,  and  page  968,  22  Pac. : 

<<It  is  well  said  that  counsel  and  their  clients  should  be  pro- 
tected where  they  have  followed  the  practice  approved  by  this 
court,  and  we  acknowledge  the  force  of  the  suggestion. 
Strangely  enough,  courts  of  justice  are  expected  to  perpetu- 
ate their  errors,  instead  of  correcting  them.  There  is  a 
legitimate  reason  for  this  in  some  cases;  for  example,  where 
property  rights  have  grown  upunderadejision  which  is  subse- 
quently ascertained  to  have  been  erroneous.  But  such  a 
doctrine  has  no  application  to  decisions  affecting  mere  ques- 
tions of  practice.  If  the  matter  were  one  which  could  be 
controlled  by  rules  of  law,  and  was  not  governed  by  positive 
law,  we  should  be  in  favor  of  adopting  a  rule  that  hereafter 
all  cases  must  be  presented  by  bill  of  exceptions,  but  that 
cases  now  pending  should  not  be  affected  thereby.  But,  as  we 
do  not  believe  that  this  Cviurt  has  any  authority  to  regulate 
the  mode  of  presenting  papers  on  appeal  where  one  is  pro- 
vided for  by  statute,  we  feel  constrained  to  dismiss  the  appeal 
on  the  ground  that  the  papers  could  only  be  presented  to  this 
court  by  bill  of  exceptions." 

VOL.  XIX- 86 
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We  believe  it  is  well  to  settle  this  question  of  practice  as 
soon  as  possible  in  this  state  ander  its  new  oode,  and  that»  in 
laying  down  the  rule  as  we  have  stated  it,  many  otherwise 
possible  snarls  in  practice  will  hereafter  be  avoided. 

The  motion  to  strike  from  the  record  the  answer  and  affi- 
davits asked  to  be  stricken  from  it,  is  granted. 

Pembebton,  C.  J.,  and  Hunt,  J.,  concur. 


2  SSl  COLLIER,    Appellant,    v.    FITZPATRIGK,  Sheriff,  Re- 

^  gl  SPONDENT. 

!  Itt    662' 

I  81   336  [Submitted  May  12, 1897.     Decided  May  24  1897,] 
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Heplevin — Fraud/uleTvt  Conveyance — Instruction, 

In  an  action  of  replevin,  defendant  sheriff  Justlfled  under  a  writ,  and  claimed  tliat  the 
property  Bued  forbad  been  transferred  to  plaimi'.  by  her  busband,  the  deff>iBdant 
named  in  the  writ.  In  fraud  of  his  creditors.  Eridence  was  Introduced  showing 
that  some  of  the  property  was  transferred  to  the  plaintiff  by  her  husband;  and  that 
bhe  had  bought  the  rest  from  other  perstms.  Meld,  it  was  error  for  the  court  in  In- 
structing  the  Jury  to  assume  the  fact  that  plaintiff  acquired  title  to  ail  of  tbe 
property  through  her  husband. 

Appeal  Jrom  district  court,  Deer  Lodge  cottntj/,  Theodore 
JBrantltj/y  Jvdge. 

Replevin  by  Anna  Collier  against  John  Fitzpatrick,  sheriff 
of  Deer  Lodge  county.  Judgment  for  defendant,  and  plaint- 
iff appeals.     Modified. 

Statement  of  the  case  by  the  court. 

Replevin  foi  the  return  of  certain  personal  property,  in- 
cluding, among  other  chattels,  one  black  horse  branded  T  on 
left  shoulder,  one  brown  mare  branded  F  C  on  right  hip,  and 
one  black  horse  branded  P  on  left  shoulder,  or  for  the  value  of 
said  property  and  damages.  Defendant  denied  value  as  al- 
leged, or  that  plaintiff  was  the  owner  or  entitled  to  possession, 
and  pleaded  a   justification  by  virtue  of  a  writ  of   attachment 
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and  execution  placed  in  his  hands  as  sheriff  in  a  suit  against 
Frank  Collier,  plaintiff's  husband.  Trial  to  jury.  *  Verdict 
for  defendant.  Plaintiff's  motion  for  a  new  trial  was  over- 
ruled.    She  appeals. 

Savyyer  cfe  Wahh  and  A.  J.  Ora/oen^  ^or  Appellant 

Per  Curiam. — ^Tbe  ownership  of  the  property  sued  for  was 
the  principal  question  tried  in  this  case.  Appellant  contenis 
that  the  evidence  was  insufficient  to  justify  the  verdict 

Without  recapitulating  it,  we  think  it  was  sufficient,  in  so 
far  as  it  affected  all  property  described  in  the  complaint  ex- 
cept the  black  horse  branded  P  and  the  brown  mare.  These 
latter  animals  plaintiff  swore  she  had  traded  for  with  one 
Jesse  Miller,  exchanging  certain  cattle  which  belonged  to  her 
for  them.  Her  testimony  in  this  respect  was  substantially 
corroborated  by  several  other  witnesses,  including  Miller,  the 
vendor,  and  was  only  disputed  by  defendant's  testimony  of 
the  use  of  horses  by  plaintiff's  husband  in  the  fulfillment  of  a 
contract  he  had,  and  by  plaintiff's  neglect  to  asbert  owner- 
ship of  the  animals. 

The  issue  of  the  ownership  of  these  horses  was  based  upon 
evidence  quite  different  from  that  pertaining  to  the  rest  of  the 
property,  which  the  jury  found  was  transferred  to  the  plaint- 
iff by  the  husband  and  plaintiff's  bister  in  bad  faith. 

Without  holding  that  the  evidence  clearly  showed  that 
plaintiff  owned  the  two  horses  traded  for  with  Miller,  we  are 
impres&ed  with  the  belief  that,  considering  the  evidence  bear- 
ing upon  this  branch  of  the  case,  appellant's  objections  to  the 
instructions  are  sound,  and  that  the  court  ought  not  to  have 
assumed  in  its  instructions  throughout  the  charge,  as  it  did, 
that  plaintiff  had  obtained  title  to  all  the  property  sued  for  by 
purchase  from  her  hubband  or  her  sister,  who  in  turn  said  she 
had  purchased  from  plaintiff's  husband.  It  by  no  means  fol- 
lowed that,  if  that  portion  of  the  property  which  plaintiff  ob- 
tained from  her  husband  and  sister  was  fraudulently  claimed 
by  her,  the  two  horses  obtained  from  a  third  person  were  not 
her  own,  or  that  she  could  not  recover  them  or  their  value. 
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Inasmuch,  therefore,  as  the  court  seems  to  have  overlooked 
the  separate  evidence  upon  the  ownership  of  the  Miller  horses^ 
and  to  have  only  directed  the  jury  to  inquire  concerning  the 
property  obtained  by  plaintiff  through  the  husband,  and  to 
have  assumed  that,  if.  the  property  so  transferred  to  her  was 
not  transferred  in  good  faith,  plaintiff  must  fail  altogether, 
we  must  remand  the  case,  with  directions  to  grant  a  new  trial 
upon  the  issue  of  the  ownership  of  the  horses  alleged  to  have 
been  sold  by  Miller  to  plaintiff.  In  other  respects  the  judg- 
ment is  affirmed. 


19    664| 

I2»J2?I      ADOLPH  PINCUS,  Appellant,    v.    SAMUEL  J.   REYN- 


OLDS,  Sheriff,  Respondent. 
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19   6641  (Submitted  May  21, 1897.    Decided  Hay  si,  1»7.) 
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FraudAilent  Conveycmoe — Evidence — Orasa  Etcmiination — De- 
daration  of  Conspirator. 

FRAUD17  UENT  CONVBYANCB— A  Judgment,  which  !■  obtained  upon  notes  known  by 

the  holder  thereof  to  haye  been  made  for  the  purpose  of  defrauding  credifeon,  is 

▼old  as  to  creditors. 
Sams— Where  a  Judgment  la  void  as  to  creditors,  and  the  plaintiff  In  the  aetton  Is  tiM 

purcliaser  at  the  execution  sale,  his  title  is  void  as  to  an  attsoklng  creditor. 
Samb— Although  such  creditor  extended  credit  after  he  knew  of  the  sale,  he  otty  attack 

the  same  for  such  a  demand  when  he  ascertains  that  the  sale  was  fraudulent. 
EviDRNCB— Oro«w-£xafiiinattof^->In  an  action  for  coBTersion,  where  the  title  of  Che 

plaintiff  Is  attacked  for  fraud,  he  may  be  rigidly  cross-examined  as  to  the  bona  fides 

of  his  title. 
Samb— Hearsay— Where  the  plaintiff  is  a  party  to  a  conspiracy  to  defraud  creditors, 

the  declarations  of  his  co-conspirator,  although  made  in  his  absence,  are  admissible 

in  evidence. 

Appeal  from  District  Courts  Silver  Bow  county ;  «/.  «/. 
McHatton^  Judge, 

Action  by  Adolph  Pincus  against  Samuel  J.  Reynolds  for 
conversion.  From  a  judgment  for  defendant,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
This  is  an  action  to  recover  the  value  of  certun  personal 
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property,  described  in  the  complaint,  and  which  the  plaintiff 
claims  to  be  the  owner  of,  and  which  he  alleges  the  defend- 
ant wrongfully  took  and  converted  to  his  own  use. 

All  of  the  material  allegations  of  the  complaint  are  denied 
by  the  answer,  except  as  to  the  value  of  the  property,  which 
the  defendant  concedes  is  of  the  value  of  $300  only,  instead 
of  $3,500  as  alleged  in  the  complaint.  The  defendant  at  the 
time  of  the  taking  of  the  property,  was  the  sheriff  of  Silver 
Bow  county.  He  alleges  that  he  took  possession  of  the  prop- 
erty under  a  writ  of  attachment  issued  in  a  suit  in  the  district 
court  of  Silver  Bow  county,  in  a  case  wherein  P.  J.  Brophy 
&  Co. ,  were  the  plaintiffs,  and  James  Dunstan  and  Sol.  Lach- 
man  were  defendants,  and  justifies  his  taking  of  the  property 
under  said  writ.  The  defendant  further  alleges  in  his  answer 
that  whatever  claim  or  right  to  the  property  in  question  this 
plaintiff  (Pincus)  has  he  acquired  under  and  by  virtue  of  his 
purchase  of  the  property  at  a  sheriff's  sale  thereof,  which 
sale  was  had  in  Silver  Bow  county  under  an  execution  issued 
on  a  judgment  rendered  in  the  district  court  of  said  county  in 
favor  of  this  plaintiff  and  against  Lachman  &  Dunstan.  The 
answer  alleges  that  said  sheriff's  sale,  at  which  this  plaintiff 
purchased  tne  goods  in  controversy,  was  illegal  and  void,  for 
the  reason  that  it  was  made  and  intended  by  said  Pincus,  the 
plaintiff  in  the  execution  and  judgment  under  which  said 
property  was  sold,  and  said  Lachman  &  Dunstan,  the  defend- 
ants in  said  case,  for  the  purpose  of  hindering  and  delaying 
the  creditors  of  said  Lachman  &  Dunstan,  and  particularly 
said  Brophy  &  Co.,  in  the  collection  of  their  just  debts,  and 
was  intended  to  cover  up  property,  and  protect  the  said  Lach- 
man &  Dunstan  in  the  possession  and  use  thereof  against  their 
said  creditors,  and  that  said  sale  was  fraudulent  and  void  as 
against  the  said  creditors  of  Lachman  &  Dunstan  for  the  rea- 
son that  said  sale  was  not  accompanied  by  any  delivery  or  fol- 
lowed by  any  change  of  possession  of  the  property.  The  answer 
further  alleges  that  the  property  so  pretended  to  be  sold  at 
said  sale,  before  and  after  said  sale,  was  and  remained  in  the 
exclusive  possession  of  said  Lachman  &  Dunstan. 
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The  replication  denies  the  allegations  of  the  new  matter 
contained  in  the  answer,  and  alleges  that  Brophy  &  Co.,  had 
actual  notice  of  the  sale  which  the  answer  alleges  to  be  fraud- 
ulent and  void. 

The  case  was  tried  with  a  jury,  and  a  verdict  rendered  in 
favor  of  defendant,  and  a  judgment  in  accordance  therewith. 
This  appeal  is  from  the  judgment  and  an  order  overruling 
plaintiff  ^s  motion  for  a  new  trial. 

O.  M.  Hall  and  Geo.  Ualdornj  for  Appellant. 

F,  T.  McBride^  for  Respondent 

Pembbbton,  C.  J. — The  pivotal  question  to  be  determined 
on  this  appeal  is  as  to  whether  the  execution  sale  of  the  goods 
in  controversy,  under  and  by  virtue  of  which  the  appellant 
claims  ownership  thereof,  was  illegal,  fraudulent,  and  void 
for  the  reasons  alleged  in  the  answer. 

The  execution  under  which  this  sale  took  place  was  iasoed 
on  the  judgment  rendered  in  the  case  of  Pincus  against  Lach- 
man  &  Dunstan,  as  'set  out  in  the  statement  of  the  case,  and 
^  hich  judgment  is  attacked  for  fraud  by  the  answer  of  re- 
spondent The  complaint  in  the  case  of  Pincus  against  Lach* 
man  &  Dunstan,  mentioned  above,  and  in  which  the  alleged 
fraudulent  judgment  was  rendered,  alleges  as  causes  for  action 
four  promissory  notes  executed  by  Lachman  &  Dunstan — the 
first  for  $1,000,  dated  December  7,  1891,  payable  to  Pincoa; 
the  second,  payable  to  Pincus,  in  the  sum  of  $500,  dated 
January  1,  1892;  the  third  for  $1,600,  dated  October  1, 
1^91 ;  and  ilie  fourth  for  $1,250,  dated  February  1,189^; 
the  last  two  notes  being  payable  to  one  S.  D.  Martin,  who 
transferred  them  to  Pincus  before  suit 

The  evidence  of  Martin  and  Dunstan  is  positive  that  there 
was  no  consideration  for  the  two  Martin  notes  above  mea- 
tioned.  Concerning  the  execution  of  these  notes  Martin  tes- 
tified as  follows : 

'4  agreed  to  take  these  notes  to  help  them  (Lachman  A 
Dunstan)  out ;  that  is,  to  ostensibly  have  them  in  my  debt 
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when  they  were  not  actually  in  my  debt.  These  notes  were 
given  a  few  days  before  the  time  that  Pincas  brought  suit 
against  Lachman  &  Dunstan.  If  this  $1,600  note  is  dated 
October,  1891,  that  date  is  incorrect,  for  the  note  was  given 
to  me  about  the  time  that  Pincus  brought  suit,  and,  if  his 
complaint  was  filed  February  9,  1892,  this  note  and  the  other 
note  were  given  to  me  within  two  or  three  days  of  that  date. 

*  *  *  Pincus  made  the  suggestion  to  me.  *  *  * 
Pincus  told  me  he  was  willing  to  <help  the  boys  out, '  as  he 
called  it.  *  *  '  *  They  were  not  to  beat  anybody.  They 
just  wanted  an  extension  of  time,  and  it  was  to  give  tbem  an 
extension  of  time  that  this  arrangement  was  made.  They 
mentioned  several  creditors,  Mr.  Brophy  in  particular.  Pin- 
cas said  he  would  take  these  notes,  and  bring  suit,  and  get 
judgment,  and  forestall  their  other  creditors.  Prior  to  the 
Pincus  attachment,  Lachman  &  Dunstan  did  not  owe  me  a 
cent  Pincus  and  Lachman  and  I  had  a  talk  one  time  about 
the  matter,  walking  across  Main  street  towards  the  restau- 
rant ;  and  we  had  another  conversation  about  it  up  in  the 
Mint.  I  saw  Lachman  at  the  premises  that  evening  after  the 
sale.  He  was  getting  ready,  and  making  calculations  of 
opening  up  as  soon  as  possible.  The  arrangement  was  that 
Pincus  was  to  let  them  have  the  place,  and  go  on  and  run  it 
as  we  had  agreed  to  do  in  the  first  place." 

Dunstan' s  testimony  as  to  these  two  notes  is  as  follows: 

<<That  Lachman  and  he  were  partners  in  the  restaurant 
business  in  1893  ;  that  he  knew  Mr.  Pincus  ;  that  at  the  date 
of  the  Martin  notes  Lachman  &  Dunstan  did  not  owe  Martin 
a  doUar  ;  that  Lachman  had  told  him  that  he  would  have  to 
sign  the  Martin  and  Pincus  notes  ;  that  the  notes  were  just  to 
confess  judgment  in  favor  of  Pincus  and  Martin,  so  as  to 
give  us  time,  and  keep  other  people  from  attaching  us.  On 
the  9th  of  February,  1892,  we  did  not  owe  Sam  Martin  a 
dollar.'' 

This  testimony  is  not  disproved.  While  it  is  not  literally 
admitted  by  Pincus  &  Lachman,  it  is  not  successfully 
contradicted,     and,     we    think,     is     substantially     admitted 
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by  them,  except  that  Pmcos  claims  that  Lachmaa  & 
Dunstan  did  actually  owe  him  $750,  due  by  three  promissory 
notes,  of  $250  each,  and  some  other  sums,  making  in  all,  as 
he  claims,  about  $1,100.  But  the  evidence  conclusiTely 
shows  that  this  $750  claim  was  not  sued  on  by  Pincus  in  the 
case  we  are  discussing.  After  the  execution  sale  in  question, 
Pincus  went  to  Lachman  &  Dunstan  with  the  three  $250  notes 
and  required  the  execution  of  a  $750  note  in  lieu  of  them  : 
and  this  $750  note  was  placed  in  bank,  and  Lachman  &  Dun- 
stan paid  the  interest  thereon  to  the  bank  for  a  long  time 
after  the  suit,  judgment  and  sale  we  are  discussing. 

From  this  evidence  we  do  not  see  how  the  jury  could  have 
done  otherwise  than  find  that  the  judgment  in  favor  of  Pincus 
against  Lachman  &  Dunstan,  under  which  the  sale  took  place 
at  which  Pincus  bought  the  property  in  controversy,  was 
fraudulent  and  void.  It  is  generally  difficult  to  prove  fraud. 
The  party  alleging  it  must  generally  rely  largely  upon  cir- 
cumstantial evidence.  But  in  this  case  we  have  the  positive 
evidence  of  two  of  the  conspirators  and  the  substantial  ad- 
mission of  the  other  two.  The  records  of  the  courts  rarely 
disclose  such  ample  and  positive  proof  of  actual  fraud  as  is 
found  in  this  case.  Here  we  are  not  compelled  to  grope 
through  many  labyrinths,  and  ways  that  are  doubtful  and 
dark,  to  find  the  slimy  trail  of  the  serpent.  Here  we  have  a 
bolder  snake,  who  holds  his  head  up,  and  disdains  to  hide  or 
deny. 

Counsel  for  appellant  contends  that  the  court  erred  by  per- 
mitting Pincus,  when  on  the  stand  as  a  witness,  to  be  cross- 
examined  as  to  the  entire  transactions  between  himself  and 
Lachman  &  Dunstan  and  Martin,  in  relation  to  the  giving  of 
the  notes  sued  on  and  the  recovery  of  the  judgment  alleged  to 
be  fraudulent  in  defendant's  answer.  He  says  the  court  er- 
roneously permitted  the  defendant  to  prove  his  case  by  Pincus 
by  an  improper  cross-examination.  But  counsel  overlooks  the 
fact  that  Pincus  claims  in  this  case  to  be  the  owner  of  the 
property  in  controversy.  His  title  is  based  upon  his  pur- 
chase of   the  property  at   an  execution  sale,  which  is  alleged 
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to  be  invalid  because  had  under  a  judgment  obtained  by  fraud. 
So  that  the  bona  fides  of  Pincus'  title  became  a  material  mat- 
ter, which  defendant  had  a  right  to  inquire  into  by  cross-ex- 
amination. Pincus,  being  the  party  in  interest,  whose  title 
was  alleged  to  be  fraudulent,  was  properly  subjected  to  a  rigid 
cross-examination  for  the  pur|x>se  of  ascertaining  whether  his 
claim  of  ownership  was  bona  fide.  In  such  cases  the  extent 
to  which  a  cross-examination  may  go  is  largely  discretionary 
with  the  trial  court.  We  see  no  abuse  of  a  sound  judicial  dis- 
cretion here. 

During  the  trial  Dunstan  was  permitted,  over  appellant's 
objection,  to  testify  that  Lacbman,  long  after  the  execution 
sale  in  controversy,  asked  him  (Dunstan)  to  go  to  a  lawyer's 
office  to  sign  a  mortgage  to  Pincus  for  the  same  goods  pur 
chased  by  Pincus  at  the  execution  sale,  and  now  in  contro- 
versy. It  seems  that  Lachman  had  some  fear  that  the  execu- 
tion sale  would  not  stand,  and  the  mortgage  was  needed  to 
cover  possible  emergencies.  The  objection  to  this  evidence 
is  that  Pincus  was  not  present.  But  this  was  not  part  of  the 
scheme  of  fraud.  That  scheme  had  not,  in  the  opinion  of 
the  conspirators,  been  successfully  carried  out  and  completed. 
In  such  cases  the  declarations  of  any  of  the  conspirators  may 
be  given  in  evidence,  whether  made  in  the  presence  of  all  or 
not.     We  see  no  error  in  this  action  of  the  court. 

Counsel  for  appellant  says  Brophy  &  Co.  cannot  attack  the 
sale  of  the  property  in  question  for  fraud,  because  they  knew 
of  the  sale  and  gave  credit  to  Lachman  &  Dunstan  after  such 
sale. 

Brophy  &  Co.  had  judgment  against  Lachman  &  Dunstan 
before  this  sale.  They  attached  for  an  indebtedness  accruing 
after  the  sale.  But  there  is  no  proof  that  Brophy  &  Co. 
knew  that  the  judgment  obtained  by  Pincus  against  Lachman 
&  Dunstan  was  fraudulent.  As  soon  as  they  learned  this, 
they  had  a  right  to  attack  it,  whether  their  demands  accrued 
before  or  after  the  execution  sale. 

The  sale  to  Pincus  of  the  goods  in  controversy  having  been 
under  an  execution  issued  upon  a  judgment  absolutely  void  on 
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account  of  the  actual  fraud  of  Pincus  and  all  the  partieB  to 
such  judgment,  it  becomes  unnecessary  for  us  to  discuss  the 
question  of  the  necessity  of  an  actual  delivery  and  change  of 
possession  of  personal  property  sold  at  a  judicial  sale.  The 
judgment  obtained  by  Pincus  against  Lachman  &  Dunstan  was 
void.  He  acquired  no  title  to  the  property  by  virtue  of  the 
execution  sale  as  against  the  creditors  of  Lachman  &  Dunstan, 
whether  he  got  actual  possession  at  the  sheriff 's  sale  or  not. 
The  judgment  and  order  appealed  from  are  aflkmed. 


Hunt  and  Buck,  JJ.,  concur. 
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ELIZABETH  BARRY,  Respondent,    v.    THE  WESTERN 
ASSURANCE  CO.,  Appellant. 

(Submitted  May  24, 1807.   Decided  June  l,  1897.) 

Homestectd  JSaBemption — Head  of  a  FamHAj. 

A  HUBBAMD  Who  llTei  With  hif  family  is  the  '*head  of  the  family,"  and  this  relatloii  can- 
not be  destroyed  by  his  failure  to  support  bis  wife  and  children,  or  by  the  mere  fact 
that  he  quarrels  with  his  wife  and  occupies  a  different  bed. 

Appeal  from  Dittrict  Courts  Stiver  Bow  county.      W,  O. 
Speer^  Judge. 
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Suit  by  Elizabeth  Barry  against  the  Western  Assurance 
Company  on  an  insurance  policy.  From  judgment  for  plaint- 
iff, defendant  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  (respondent)  sued  the  defendant  and  appellant 
to  recover  $1,000  alleged  to  be  due  and  owing  on  account  of 
an  insurance  policy  issued  by  the  defendant  company  to 
plaintiff  upon  certain  property  in  Meaderville,  which  said 
property  plaintiff  claimed  as  a  dwelling  house  and  homestead. 

It  is  conceded  that  the  house  was  destroyed  by  fire  about 
September  20,  1893.  The  defense  raised  by  the  answer  was 
to  the  effect  that  about  September  25,  1893,  certain  creditors 
sued  the  plaintiff,  and  issued  writs  of  attachment,  and  attached 
all  moneys  in  the  possession  of  this  defendant  and  its  agents 
(in  the  manner  provided  by  law)  belonging  to  plaintiff,  and 
thereafter  recovered  judgment  against  the  said  Elizabeth 
Barry,  and  issued  executions,  and  that  thereafter  the  defend- 
ant company  paid  over  to  the  sheriff  under  the  executions  all 
moneys  which  might  be  due  under  the  policy. 

In  her  replication  plaintiff  alleges  that  she  is  now,  and  has 
been  for  many  years,  a  married  woman,  and  a  sole  trader  and 
the  head  of  a  family  ;  that  she  built  and  constructed  the  house 
which  was  destroyed  by  fire,  and  upon  which  she  procured 
the  insurance,  out  of  her  own  earnings  ;  and  that  she  claimed 
the  premises  as  a  homestead. 

There  was  a  trial  and  judgment  in  favor  of  plaintiff.  The 
defendant  moved  for  a  new  trial,  which  motion  was  overruled. 
From  the  judgment  and  order  overruling  the  motion  for  a  new 
trial,  defendant  appeals. 

Chas,  R,  Leo7iard  and  J.    W,   Cotter  for  Appellant. 

\\\  S.  iShawj  for  Respondent. 

Hunt,  J. — The  plaintiff 's  principal  contention  is  that  the 
money  due  to   her  under  the  insurance  policy   was  exempt 
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from  levy  by  attachment  in  the  hands  of  the  company  because 
the  house  destroyed  was  her  homestead,  and  because  she  was 
the  owner  thereof  and  was  the  head  of  a  family.  The  ap- 
pelUwt,  on  the  other  hand, :  argues  that  plaintiff  was  not  the 
head  of  a  family, 'and  was*  not,  thereidre,  entitled,  to  claim  a 
homestead  exemption.  If,  therefore,  the  privilege  of  claim- 
ing exemption  of  the  property  destroyed  as  a  homestead  is 
available  to  plaintiff  at  all,  it  is  because  the  evidence  has  es- 
tablished her  headship  of  the  family.  We  are  thus  obliged  to 
look  into  the  facts  to  ascertain  whether  her  relation  as  the 
head  of  the  family  was  established.  In  doing  this  we  shall 
only  regard  the  plaintiff's  testimony. 

It  appears  that  Mrs.  Barry  and  her  husband  had  been  mar- 
ried for  32  years  before  this  suit  was  tried,  and  lived  and  co- 
habited together  until  the  last  eight  years  before  the  fire  de- 
stroyed the  property  involved  in  this  suit  They  had  a  large 
family,  including  four  minor  children.  Mrs.  Barry  appears 
to  have  been  an  industrious  woman,  and  in  the  later  years  of 
her  married  life  to  have  been  the  main  support  of  the  chil- 
dren. The  husband,  Barry,  was  evidently  a  lazy  man,  con- 
tent to  allow  his  wife  to  do  most  of  the  work  whereby  a 
support  was  obtained  for  his  wife  and  children.  To  use  his 
own  language  on  this  point :  <<She  managed  to  support  them. 
I  thought  it  was  all  right  anyhow. ' '  At  times  he  was  away 
mining,  but  returned  at  intervals,  and  lived  with  his  family, 
although  during  the  past  eight  years  he  did  not  sleep  in  the  same 
house  with  his  wife,  but  had  a  bed  in  a  little  cabin  in  the  end 
of  the  yard  back  of  the  main  house.  He  admitted  the  knowl- 
edge of  his  obligation  to  support  his  family,  and  that  it  was 
his  own  fault  to  a  great  extent  that  he  had  not  been  steadily 
at  work,  and  said  that  he  often  had  '^little  spats"  with  his 
wife,  and  would  leave  because  his  presence  was  not  wanted. 
The  house  which  was  burned  seems  to  have  been  kept  for  a  time 
as  a  boarding  house  by  Mrs.  Barry,  and  the  debts  for  the 
payment  of  which  the  insurance  money  was  attached  were 
contracted  by  her.  She  was  a  sole  trader  and  doing  business 
on  her  own  account.     The  insurance  was  originally  written  in 
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the  name  of  her  husband,  James  F.  Barry,  but  it  was  after- 
wards transferred  to  the  plamtiff  in  this  suit 

Under  this  evidence  we  do  not  think  Mrs.  Barry  can  be 
held  to  be  the  ^<head"  of  the  Barry  family,  as  the  term  is 
used  in  the  statute  exempting  homesteads.  Ordinarily  the 
husband  is  the  head  of  the  family.  He  is  the  parent,  if  liv- 
ing, whom  the  law  first  recognizes  as  having  a  right  to  have  a 
home  for  his  family  protected  and  secured.  From  the  natural 
relation  existing  between  husband  and  his  wife  and  children, 
there  arises  a  duty  upon  him,  both  moral  and  legal,  to  sup- 
port his  family  ;  but  his  iegal  headship  of  the  family  cannot 
be  destroyed  because  of  a  mere  dereliction  of  duty  on  his 
part.  It  is  clear  to  us  that,  if  the  property  had  been  seized 
for  a  debt  of  Mr.  Barry,  he  could  have  claimed  its  exemption 
as  a  homestead.  It  was  the  residence  of  his  wife  and  chil- 
dren, and  his  home.  There  was  no  such  change  in  his  rela- 
tions with  his  family  as  would  impair  his  homestead  rights. 
Carrington  v.  Serrinj  4  Bush,  624.  The  circumstance  that 
Barry  was  not  on  the  best  terms  with  his  wife,  and  occupied 
a  different  bed,  even  when  considered  with  his  general  indis- 
position to  support  his  family,  cannot  change  the  law.  It 
was  an  unhappy  family  ;  that  is  all ;  but  the  husband  was 
none  the  le'rs  the  head  of  it. 

The  order  denying  a  new  trial,  and  the  judgment,  are  re- 
versed and  the  cause  is  remanded. 

Heversed  and  Remanded, 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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WALTER  W.  ARNOLD,  Respondent,  v.  WALTER  PAS- 
SAVANT,  Et  Al.,  Appellants. 

(Submlttod  May  U,  1897.   Decided  June  1, 1887.) 

Pleadings — Water  Rights — Ahatidonment, 

Plbapikos— The  complaint  alleged  that  the  plaintiff  was  the  owner  of  all  the  waters  of 
a  stream  ;  the  answer  denied  the  appropriation,  and  also  alleged  that  plaintiff  until 
1879  (subsequent  to  defendants'  appropriation)  had  no  use  for  any  greater  quantity 
of  water  than  60  inches  and  that  his  appropriation  in  excess  of  i  hat  amount  was 
Told.  Held,  that  the  allegation  in  the  answer  was  not  afflrmatWe  matter  and  that  no 
replication  was  necessary. 

Watbb  Bights  -Dili  tnct  in  Uging  Water— The  evidence  showed  that  plaintiff  had 
180  acres  of  Und  which  could  be  covered  by  water  from  hi->  ditches  in  1809.  B<  Id, 
that  the  mere  fact  that  for  years  he  only  cultivated  46  acres  of  land,  does  not 
show  that  he  bad  been  guilty  of  a  Lack  of  diligence  in  using  the  water  for  some  bene- 
ficial purpose. 

Appeal  from  District  Court,  Lewis  and  Cla/rhe  Cownty. 
Henry  N.  Blake,  Judge. 

Action  by  Walter  W.  Arnold  against  Walter  Passavant  and 
others  to  establish  a  claim  to  certain  water  rights.  From  the 
decree  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendants appeal.     Affirmed. 

Statement  of  the  case  by  the   justice  delivering  the  opinion. 

In  1874,  plaintiff  and  his  partner,  one  Barnes,  purchased 
two  ranches,  each  160  acres  in  area,  and  a  water  right  appur- 
tenant to  one  of  them.  A  United  States  patent  for  one  of 
these  ranches  was  issued  in  1875.  The  other  ranch  had  not 
been  filed  on  by  the  owner  from  whom  it  was  purchased,  but 
subsequently  plaintiff  filed  on  it  as  a  homestead,  and  later  ob- 
tained a  patent.  Plaintiff  aftewards  acquired  the  interest  of 
his  partner  Barnes  in  all  this  property.  At  the  time  of  the 
purchase,  the  previous  owners  of  these  ranches  had  diverted 
waters  of  Spokane  creek  by  means  of  two  ditches,  for  the 
purpose  of  irrigating  the  ranch  patented  in  1875. 

In  1878  one  Miller  coramenjed  the  construction  of   a  ditch 
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tapping  Spokane  creek  several  miles  above  the  head  of  plaint- 
iff ^8  upper  ditch,  to  divert  water  from  said  creek  for  the  pur- 
pose of  irrigating  a  tract  of  680  acres  of  land.  Miller  sold 
his  land  and  water  right  to  the  defendants,  the  Passavants,  in 
the  year  1889. 

The  complaint  of  plaintiff  sets  forth,  among  its  other  aver- 
ments, the  diversion  of  waters  of  Spokane  creek  by  means  of 
the  two  ditches  aforesaid,  for  the  purpose  of  irrigating  the 
patented  ranch,  and  the  use  of  said  water  for  said  purpose. 
It  also  alleged  that  on  the  26th  day  of  Febl-uary,  1879, 
plaintiff  had  entered,  as  a  homestead,  the  other  ranch  acquired 
by  him  and  his  partner,  and,  ever  since  said  last-named  date, 
had  used  the  waters  of  the  creek,  supplied  by  the  large  ditch, 
for  the  purpose  of  irrigating  said  homestead. 

The  answer  denied  that  the  smaller  of  plaintiff's  ditches 
had  ever  tapped  Spokane  creek,  and  that  water  by  means  of 
it' had  ever  been  conveyed  from  said  creek.  There  was  a 
similar  denial  as  to  the  larger  ditch.  The  answer  also  denied 
that,  for  a  period  of  16  years,  ttie  plaintiff  had  ever  used  any 
of  the  waters  of  said  creek  for  irrigating  any  of  his  land. 
For  a  separate  defense,  it  set  forth  in  paragraph  three  that 
prior  to  1879  plaintiff  was  the  owner  of  only  160  acres  of 
land ;  that,  of  the  160  acres  aforesaid,  only  30  or  40  acres 
were  susceptible  of  cultivation  or  irrigation ;  and  that  until 
1879  the  plaintiff  had  had  no  use  for  any  greater  quantity  of 
water  than  5(^  inches  ;  and  that  any  appropriation  in  excess  of 
50  inches  was  void.  For  another  defense,  it  set  forth  Miller's 
water  right,  and  a  continuous  use  thereof.  It  alleged  an  ad- 
verse and  exclusive  use  of  all  the  waters  of  Spokane  creek  by 
the  defendants,  the  Passavants,  and  their  predecessor  in  in- 
terest. Miller,  for  a  period  of  some  15  years  (the  period 
necessary  under  the  statute  being  only  five  years).  It  further 
alleged  as  an  estoppel  that  plaintiff  had  stood  by  and  allowed 
Miller  to  expend  money  on  his  ditch  without  protest,  and  had 
acquiesced  in  the  exclusive  use  of  all  the  waters  of  the  creek 
by  Miller  and  the  said  defendants  for  a  period  of  some  15 
years. 
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The  replication  denied  that  Miller  had  acquired  his  water 
right  prior  to  1891.  It  also  denied  in  detail  the  allegations 
in  the  answer  as  to  adverse  possession  and  estoppel.  On  the 
trial  the  plaintiff  was  permitted,  without  objection,  to  intro- 
duce evidence  to  establish  the  fact  that  he  himself  had  used 
the  waters  of  Spokane  creek  both  on  his  patented  and  his  home- 
stead ranch  ever  sicce  1874. 

The  case  was  tried  with  a  jury.  The  jury  made  special 
findings  substantially  as  follows  :  The  carrying  capacity  of 
plaintiff 's  lower  ditch  was  50  inches.  Water  was  used 
through  this  ditch  in  the  year  1866. 

The  carrying  capacity  of  plaintiff's  upper  ditch  was  150 
inches.  Water  was  used  through  this  ditch  on  plaintiff's 
patented  ranch  in  1869,  and  on  his  unpatented  ranch  the  same 
year.  Of  the  patented  ranch,  125  acres  could  be  covered  by 
water  from  the  upper  ditch,  and  15  acres  by  the  smaller  ditch. 
On  plaintiff's  patented  ranch,  at  the  time  of  Miller's  appro- 
priation of  the  water,  30  acres  of  plowed  land  had  been  irri- 
gated. On  plaintiff  's  homestead  ranch  there  were  about  40 
acres  which  could  be  covered  by  water  from  his  upper  ditch  ; 
and  on  said  homestead  ranch  five  acres  of  plowed  land  and  10 
acres  of  hay  land  had  been  actually  irrigated  at  the  time  of 
the  Miller  appropriation  of  water.  Miller  knew,  at  the  time 
he  commenced  to  construct  his  ditch,  of  the  water  right  of 
plaintiff.  Plaintiff  did  not  suffer  Miller  to  expend  money  in 
the  construction  of  the  ditch  without  giving  him  notice  of  his 
water  right.  Miller  made  his  appropriation  subject  to  plaint- 
iff 's  right. 

Finding  No.  16  was  as  follows  :  Question  :  <'Did  Miller, 
during  the  time  he  owned  the  ranch,  claim  in  hostility  to 
Barnes  and  Arnold,  or  Arnold,  as  himself  owning  the  first 
right,  or  did  he  only  claim  and  assert  a  second  right  subject 
to  theirs?"     Answer  :      <«He  claimed  first  right." 

Finding  No.  17  was  as  follows :  Question  :  *<Was  Miller's 
use  of  the  water  in  defiance  of  plaintiff's  right,  or  did  he 
always  admit  that  plaintiff  had  the  oldest  right  ?"  Answer: 
''He  used  the  water  in  defiance  of  Barnes'  and  Arnold's 
claim." 

Vol.  XIX-87 
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The  jury  found  that,  in  the  low- water  seasons  before  1877, 
plaintiff  had  use  for  all  the  water  naturally  flowing  down  Spo- 
kane creek  to  him  ;  also,  that  prior  to  1882  plaintiff  had  irri- 
gated only  45  acres  of  land  on  his  two  ranches,  and  that  45 
inches  was  sufficient  for  their  irrigation  ;  that  Miller  com- 
menced to  construct  his  ditch  in  1878,  and  completedit  and 
used  the  water  through  it  in  1881  :  and  that  the  capacity"  of 
the  Miller  ditch  was  sufficient  to  take  all  the  waters  of  Spo- 
kane creek  at  ordinary  irrigating  seasons. 

Finding  No.  26  was  as  follows:  Question.  «<Have  defendants 
and  their  predecessor  Miller,  at  all  times  since  1880,  actuall}' 
used  and  claimed  all  the  waters  of  Spokane  creek  at  the  point 
where  the  Miller  ditch  taps  said  creek,  openly  and  adversely 
against  the  plaintiff  and  all  other  persons  ?"  Answer  :  ^^He 
claimed  it,  but  did  not  use  it  continuously.^' 

Finding  No.  27  was  as  follows  :  Question  :  <'Have  the 
defendants  or  their  predecessor,  Miller,  ever  recognized  the 
claim  of  plaintiff  to  any  of  the  waters  of  Spokane  creek  which 
flow  down  to  the  Miller  ditch?"  Answer  :  < 'Defendants  did 
not,  but  Miller  did." 

Finding  No.  28  was  as  follows:  Question:  '*Have  the 
defendants  or  their  predecessor,  for  a  continued  period  of  five 
years,  at  any  one  time  since  1880,  actually  and  openly  and 
adversely  held  and  used  the  waters  of  Spokane  creek  at  the 
point  where  the  Miller  dilx^h  taps  said  creek,  against  the  claims 
of  the  plaintiff  and  all  other  persons  ?"  Answer  :  **The  jury 
is  unable  to  say  whether  the  defendants  or  their  predecessor 
held  the  waters  or  not,  but  it  is  satisfied  they  did  not  use  it 
continuously  for  five  years. ' ' 

After  the  jury  had  returned  their  findings,  and  before  the 
court  adopted  them,  the  defendants  moved  the  court  to  set 
aside  certain  of  these  findings,  and  to  substitute  different 
ones  in  place  of  others. 

They  also  asked  the  court  to  make  additional  findings  on 
the  following  points : 

(1)  "Are  there  any  springs  or  other  sources  of  supply  be- 
low the  ditch  of  defendants   that   furnish  plaintiff  with  water 
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for  irrigating  purposes,  and,  if  so,  how  much  water  will  said 
springs  or  other  sources  generally  supply  through  the  irri- 
gating season?'^ 

(2)  '^Did  the  plaintiff  and  his  predecessors  use  reasonable 
diligence  in  applying  the  water  diverted  by  them  from  Spo- 
kane creek  to  some  useful  and  beneficial  purpose,  and,  if  fc-o, 
how  much  of  said  water  was  so  diligently  applied  and  used  ?'' 

On  July  2,  1895.  the  court  overruled  defendants'  motion, 
adopted  the  findings  of  the  jury,  and  signed  a  decree  in  favor 
of  plaintiff.  In  this  decree  the  court  made  ah  additional  find- 
ing, to  the  effect  that  there  were  springs  below  the  ditch  of 
defendants,  which  sometimes  furnished  plaintiff  with  70  inches 
of  water  for  irrigating  purposes.  The  decree  awarded  to 
plaintiff  110  inches  of  the  waters  of  Spokane  creek,  as  be- 
tween him  and  the  defendants  thePassavants.  It  also  awarded 
plaintiff  70  inches  of  the  water  furnished  by  springs  rising 
in  the  channel  of  Spokane  creek  below  the  ditch  of  defendants. 

Appellants  appeal  from  the  decree  and  the  order  denying  a 
motion  for  a  new  trial. 

Smith  i&  Ward^  for  Appellants. 

Toole  db  Wallace^  for  Respondent. 

Buck,  J. — Did  the  court  err  in  admitting  evidence  for  the 
purpose  of  showing  that  more  than  30  or  40  acres  of  the 
ranch  of  plaintiff,  patented  in  1875,  were  susceptible  of  irri- 
gation by  means  of  plaintiff's  two  ditches? 

Appellants  insist  that,  inasmuch  as  the  replication  failed  to 
deny  the  averment  in  paragraph  three  of  their  answer  that 
plaintiff  prior  to  1879  had  no  beneficial  use  for  more  than  50 
inches  of  said  water,  said  evidence  should  have  been  excluded. 
The  defenses  as  set  forth  in  the  answer  are  somewhat  incon- 
sistent ;  that  is,  there  is  an  inconsistency  between  the  theory 
of  the  defense  in  the  direct  denials  of  the  averments  of  the 
complaint  and  the  other  defenses,  including  the  one  embraced 
in  paragraph  three. 

The  mootable  question  of  whether  a  defendant  can  set  forth 
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in  his  verified  answer  a  defense  absolutely  contradictory  of 
denials  therein  is  not  before  us.  But  any  toleration  by  the 
courts  of  inconsistent  defenses  in  the  same  answer  is  due  only 
to  a  desire  to  fully  protect  a  defendant's  interests.  By  set- 
ting forth  inconsistent  pleadings,  a  defendant  should  never  be 
allowed  to  lay  a  snare  for  his  adversary.  This,  however,  is 
simply  a  suggestion  so  far  as  the  actual  merits  of  this  case  are 
concerned. 

Plaintiff's  complaint,  in  our  opinion,  contained  averments 
sufficient  to  tender  a  general  issue.  Defendants'  denials 
raised  a  general  issue.  The  admission  of  paragraph  three  of 
the  answer,  that  plaintiff  was  entitled  to  50,  but  no  greater, 
number  of  inches  of  the  waters  of  Spokane  creek,  was  simply 
an  attempt  to  eke  out  the  absolute  denial  that  he  was  entitled 
to  any  of  the  waters  of  said  creek.  Regarded  as  a  defence  by 
itself,  said  paragraph  three  is  also  incomplete.  Therefore  it 
did  not  set  forth  any  new  matter  requiring  a  specific  denial  in 
the  replication.  Nor  does  paragraph  three  plead  sufficiently 
any  abandonment  of  any  part  of  plaintiff's  originally  acquired 
water  right,  or  any  lack  of  diligence  in  the  application  of  any 
of  the  water  to  a  useful  purpose,  which  would  be  in  the  na- 
ture of  an  abandonment. 

Without  deciding  whether  any  lack  of  diligence  or  abandon- 
ment in  respect  to  plaintiff's  water  right  should  have  been 
pleaded  in  order  to  admit  the  evidence  to  establish  the  same, 
nevertheless  we  think  that  it  would  always  be  the  better  prac- 
tice to  plead  such  a  defense. 

But  even  conceding  that  any  lack  of  diligence  on  plaintiff 's 
part  might  have  been  shown  under  the  general  issue,  the  evi- 
dence fails  to  show  that  plaintiff  was  guilty  of  any  unreason- 
able delay  in  the  application  of  any  water  to  a  useful  purpose. 
Plaintiff  testified,  and  he  was  not  contradicted,  that  he  culti- 
vated his  land,  and  used  water  to  irrigate  it,  as  he  and  his 
partner  got  money  in  their  pockets.  For  all  that  appears,  he 
was  a  farmer,  struggling  for  a  livelihood,  and  clinging  to  his 
water  right  for  the  benefit  of  the  lands  for  which  it  was 
originally  acquired.     There  had   been  no«diversion  of  water 
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from  this  creek  by  plaintiff  or  his  predecessors  for  specula- 
tive purposes.  These  lands  and  this  water  right  appurtenant 
to  them  had  been  acquired  prior  to  any  appropriation  of  any 
of  the  waters  of  Spokane  creek  by  Miller,  defendant's  pre- 
decessor. 

The  jury  found  that  140  acres  upon  plaintiff's  first  pat- 
ented ranch,  and  40  acres  on  his  other  ranch,  were 
capable  of  being  covered  with  water,  by  means  of  the 
two  ditches  as  early  as  1869.  By  inference  from  the  mere 
fact  that  plaintiff  had  only  45  acres  on  his  two  ranches  under 
cultivation,  alone,  could  he  have  been  held  guilty  of  a  lack  of 
diligence. 

The  jury  found  that  prior  to  1877,  in  the  low-water  season, 
plaintiff  had  use  for  all  the  water  of  Spokane  creek  naturally 
flowing  down  to  his  ditches.  If  this  be  true,  would  he  have 
been  justified  in  attempting  to  bring  more  acreage  under  cul- 
tivation? The  trial  court,  under  this  condition  of  affairs, 
committed  no  error  in  refusing  to  find  •that  plaintiff  had,  or 
had  not,  used  reasonable  diligence  in  applying  any  part  of  the 
water  to  a  beneficial  use. 

It  follows  that  the  objection  that  the  court  refused  to  in- 
struct the  jury  on  the  ground  of  whether  or  not  plaintiff  had 
used  reasonable  diligence  is  also  without  merit. 

Are  the  findings  contradictory  ?  Not  in  any  material  re- 
spect. It  is  true,  the  jury  found  that  Miller  and  defendants 
claimed  first  right  and  used  the  waters  of  Spokane  creek  in 
defiance  of  plaintiff's  claim,  but  they  also  practically  found 
that  tha  defendants  had  not  established  their  defense  of  ad- 
verse possession.  We  think  the  evidence  is  sufficient  to  jus- 
tify the  findings  of  the  jury  and  the  decree  of  the  court.  The 
judgment  is  affirmed. 

Affirmed, 

P£MBERTON,  C.  J.,  and HuNT,  J,,  concur. 
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STATE  EX  BEL.  JOHNSON,  et  al.,  Appellants,  v.  BOARD 

OF  COMMISSIONERS  OF  DEER  LODGE 

COUNTY,  Respondents. 

(Submitted May  19, 1897.    DecIdedJime 7, 1897.) 

Public  Roads — Vacating — Damages. 

The  owners  of  land  along  and  through  which  a  public  road  nina  are  not  entitled  to  dam- 
ages on  yacation  of  the  road  by  the  proper  authorities. 

By  the  yacatlon  of  a  public  road  there  is  no  taking  of  priyate  property  for  pubUc  use, 
within  the  meaning  of  Const.  Art.  8,  f  14. 

Appeal  from  District  Courts  Deer  Lodge  County.  Theo- 
dore Brantley^  Judge. 

Application  by  the  state  of  Montana,  on  the  relation  of 
Herman  Johnson  and  others,  for  a  writ  of  certiorari  to  review 
the  proceedings  of  t^e  board  of  county  commissioners  of 
Deer  Lodge  county,  Mont. ,  in  vacating  a  public  road.  From 
a  judgment  quashing  the  writ,  relators  appeal.     Affirmed. 

Statement  of   the  case  by  the  justice  delivering  the  opinion. 

This  is  an  application  for  a  writ  of  certiorari  to  review  the 
action  of  the  board  of  county  commissioners  of  Deer  Lodge 
county  in  vacating  a  certain  public  road,  described  in  the  com- 
plaint. 

It  is  conceded  that  the  proper  steps  and  proceedings  were 
had,  in  accordance  with  the  statute,  to  procure  an  order  of 
the  board  of  county  commissioners  vacating  the  road  in  con- 
troversy. The  chief  complaint  of  the  petitioners  seems  to  be 
that  the  board  of  county  commissioners,  when  the  matter  of 
vacating  the  road  was  properly  before  them,  made  the  order 
vacating  the  road,  but  declined  to  appoint  viewers  to  pass 
upon  the  propriety  or  necessity  of  vacating  the  same,  and 
acted  seemingly  as  viewers  themselves,  and  declined  to  allow 
any  compensation  to  the  petitioners  on  account  of  vacating 
the  road.     It  seems  that  the   petitioners  own   land  along  and 
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through  which  said  public  road  runs,  and  have  improved  their 
said  lands  during  the  time  said  road  ran  through  them,  before 
the  order  vacating  the  same  was  made. 

The  district  court  issued  the  writ  as  prayed  for,  and  on  the 
return  day  thereof  the  board  of  county  commissioners,  through 
the  county  attorney,  filed  a  motion  to  quash  the  same  on  the 
grounds : 

<^(1)  Because  the  afSdavit  and  application  upon  which  said 
writ  is  asked  do  not  state  facts  sufScient  to  entitle  said  plaint- 
iff to  said  writ. 

^<(2)  Because  said  defendant  board  did  not  exceed  its  juris- 
diction, as  shown  by  said  affidavit  and  application. 

<  *(3)  Because  said  application  for  said  writ  was  not  made 
within  thirty  days  after  said  order  was  made  closing  said  road. 

^'(4)  Because  said  plaintiffs  were  guilty  of  laches  in  ap- 
plying for  said  writ,  in  this:  That  they  did  not  file  their  ap- 
plication until  four  months  after  the  order  closing  said  road 
bad  been  made,  and  after  said  road  had  been  closed  in  pur- 
suance of  said  order." 

The  district  court  sustained  the  motion,  and  quashed  the 
writ.     The  plaintiffs  appeal. 

JEd.  Schamikow  and  W,   W,    Goodman^  for  Appellants. 

.  <7.  B,  Nolan^  Attorney  General,  for  Respondent. 

Pemberton,  C.  J. — The  motion  of  the  respondent  to  quash 
the  writ,  which  was  sustained  by  the  court,  and  from  which 
action  this  appeal  is  prosecuted,  is  in  effect  a  demurrer  to  the 
application  or  petition  of  plaintiffs.  The  question,  then,  is 
this :  Does  the  application  or  petition  of  the  plaintiffs  for 
the  writ  show  in  them  any  such  right,  or  that  they  have  sus- 
tained any  such  injury,  as  will  entitle  tbem  to  damages  on 
account  of  the  vacating  of  the  road  in  controversy  by  order 
of  the  defendant  board  ? 

The  law  under  which  this  case  was  instituted  gave  the  board 
power  to  vacate  public  roads  when  proper  proceedings  had 
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been  taken  before  the  board  for  that  purpose.  There  is  no 
express  statute  allowing  damages  to  anybody  on  account  of 
the  vacating  of  a  public  road  by  the  board  of  county  com- 
missioners. The  question  here  involved  has  been  decided  by 
the  supreme  court  of  Iowa.  The  Iowa  statutes  are  not  unlike 
ours.  In  Brady  v.  Shinkle,  40  Iowa,  576,  the  supreme  court 
of  that  state  says : 

^'That  a  landowner  may  sustain  ^damages/  according  to  the 
common  acceptation  of  the  word,  on  account  of  the  vacation  of 
a  highway,  as  stated  in  thB  question,  caanot  be  doubted.  It 
is  equally  true  that  inconvenience  and  damage  may  result  to 
him  by  closing  a  road  which  is  miles  away  from  his  land.  A 
farmer  may  suffer  serious  loss  and  inconvenience  by  the  vaca- 
tion of  a  highway  over  which  he  is  accustomed  to  travel  and 
haul  the  productions  of  his  farm  to  market,  though  his  land 
abuts  upon  no  part  of  it.  All  who  use  the  road  suffer  in  the 
same  manner.  While  one  may  be  more  largely  injured  than 
others,  he  yet  sustains  damages  of  the  same  character  and 
nature  which  all  who  use  the  road — the  public  generally — suf- 
fer. While  the  road  exists  he  has  the  right  to  the  easement. 
But  this  right  is  not  different  from  that  enjoyed  by  the  pub- 
lic generally.  His  right,  then,  is  such  as  is  enjoyed  by  the 
public.  His  damages  are  those  shared  by  the  public,  and  no 
other.  It  is  well  settled  that  in  such  a  case  recovery  cannot 
be  had  by  a  citizen. 

It  cannot  be  claimed  that  plaintiff's  property,  by  the  vaca- 
tion of  the  road,  is  taken  from  him,  either  for  public  or  pri- 
vate use.  The  right  to  the  continuation  of  the  highway,  held 
in  common  with  the  public,  if  it  exists,  cannot  be  claimed  to 
be  property  of  the  character  which  the  citizen  holds  free  of 
governmental  interference,  except  upon  receiving  therefor  due 
compensation.  We  hold  many  rights  subject  to  the  control  of 
the  state  for  the  public  good.  The  law  places  the  control  of 
highways,  with  the  power  to  vacate  them,  out  of  the  reach  of 
the  citizen.  They  are  to  be  exercised  for  the  public  good. 
Inconvenience  and  damage  resulting  therefrom  are  not  to  be 
compensated.     Each  citizen   must  bear  such  burdens.     They 
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are  imposed  as  a  condition  for  the  enjoyment  of  the  benefits 
resulting  from  government. 

It  will  be  readily  seen  that  different  rights  of  the  citizen 
are  invaded  when  a  road  is  established  than  when  one  is  va- 
cated. In  the  establishment  of  a  highway  real  property  must 
be  taken  for  public  use,  and  the  law  provides  in  such  cases  for 
compensation  of  the  landowner.  In  the  vacation  of  a  road 
the  land  so  taken  is  restored  to  the  owner,  and  the  right  of 
the  public  to  its  use  is  cut  off.  The  citizen  has  no  right  to 
the  continuation  of  the  road,  except  such  as  he  holds  in  com- 
mon with  the  public.  The  distinctions  between  the  right  of  a 
citizen  to  the  use  of  an  existing  highway  and  his  right  to  its 
continuation  are  also  plainly  discernible.  While  he  may  not 
be  deprived  of  the  first  right,  the  second  he  holds  subject  to 
the  exercise  of  lawful  authority."  To  the  same  effect,  see 
Ellsworth  v.   Chickasaw  Co,^  40  Iowa,  571. 

There  is  nothing  in  the  application  or  petition  of  the  plaint- 
iffs that  shows  that  they  have  sustained  any  inconvenience  or 
damage  different  from  that  which  the  public  generally  has 
suffered  by  the  vacatiorf  of  the  road  in  question.  If  this  suit 
can  be  maintained  i6v  damages,  why  may  not  anybody  and 
everybody  who  may  be  inconvenienced  or  damaged  by  the  va- 
cation of  a  public  road  by  the  proper  authority  have  a  cause 
of  action  against  the  county,  or  the  person  causing  such  road 
to  be  vacated,  for  damages  ? 

There  is,  in  our  opinion,  no  such'taking  of  private  property 
for  public  use  shown  in  this  case  as  is  contemplated  and  pro- 
hibited by  section  14,  article  3,  of  our  constitution.  The  Iowa 
decisions,  quoted  at  length  above,  so  forcibly  and  conclusively 
express  the  views  we  entertain  of  this  question  that  we  deem 
any  further  discussion  of  the  matter  unnecessary.  See,  alfao, 
Clarke  v.  City  of  Providence  (H.  I.)  15  Atl.  763  ;  Kings 
County  Insurance  Co,  v.  Stevens,  101  N.  Y.  411,  6  N.  E.  353; 
aty  of  Chicago  v.  Union  Bxdlding  Ass'^n,  102  111.  379;  City 
of  East  St.  Laiiis  v.  O'Elynn,  119  111.  200,  10  N.  E.  395. 

The  appellants  contend  that  the  defendant  board  exceeded 
its  jurisdiction   in  its  action  relating  to  the  vacation  of  the 
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road  in  controversy.  Respondent  also  contends  that  the  ap- 
pellants had  the  right  of  appeal  from  the  action  of  the  board 
complained  of  to  the  district  court,  or  could  have  brought  a 
suit  by  injunction  to  restrain  the  action  of  the  board,  if  illegal 
or  if  appellants  had  any  right  of  action  for  damages,  and  that 
consequently  they  had  no  right  to  institute  this  proceeding  for 
a  writ  of  certiorari. 

Having  disposed  of' the  appeal  on  the  ground  that  plaintiffs 
have  no  right  of  action  for  damages  by  reason  of  any  fact 
stated  in  their  application  or  petition,  it  is  useless  to  discuss 
any  minor  question  presented  by  the  record.  We  may  say, 
however,  that  the  statutes  in  force  when  the  order  was  made 
vacating  the  road  in  question  did  not  require  the  board  to  ap- 
point viewers  to  determine  any  question  of  propriety,  neces- 
sity, or  damage  before  making  the  vacating  order,  as  in  case 
of  laying  out  new  roads,  nor  has  any  necessity  for  such  ac- 
tion by  the  board  been  shown  in  this  case. 

The  order  and  judgment  appealed  from  are  affirmed. 

Hunt  and  Buck,  J  J. ,  concur. 


MONTANA    NATIONAL    BANK,    Respondent,    v.   MER- 
CHANTS NATIONAL  BANK,  et  al..  Appellants. 

(Submitted  May  18, 1897.    Decided  Jan«  7, 1897.) 

Attachment — Garnishment — Effect  Of. 

Garkishmbnt— fi^ect  o/.— By  attaching  a  debt  due  to  the  defendant,  a  plaintiff  ac- 
quires an  inchoate  right  to  a  lien  upon  the  property  of  the  garnishee. 

Whbbb  an  attachment  has  been  levied  upon  a  debt  due  the  defendant,  and  an  action 
is  subsequently  brought  against  the  garnishee,  who  is  insolTent,  by  a  creditor  who 
knows  of  the  attachment,  a  court  of  equity  will  interfere  to  protect  the  inchoate 
right  obtained  by  the  attachment  and  will  divide  the  property  of  the  garnishee  be- 
tween the  claimants  pro  rata. 

Appeal  from   District   Courts  Lewie  and   Clarke   County, 
Henry  JV,  Blake^  Jvdge. 

Action   by   the   Montana  National  Bank  against  the  Mer- 
chants'   National   Bank,    the    Daily     Journal   company,    the 
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Journal  Publishing  company  and  Charles  M.  Jeffris.  From 
a  judgment  in  favor  of  plaintiff,  and  an  order  denying  a  new 
trial,  defendants  appeal.     Modified. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  facts  in  this  case  are  substantially  as  follows :  On 
November  9,  1892.  the  Montana  National  Bank  instituted  an 
action  in  the  district  court  of  Lewis  and  Clarke  county  against 
the  Journal  Publishing  company  for  a  debt  of  $26,424.15. 
On  the  same  day  a  writ  of  attachment  was  issued  in  the  suit, 
and  pursuant  to  it  the  sheriff  served  notice  upon  the  Daily 
Journal  company  for  the  purpose  of  attaching  the  sum  of 
$8,939.89,  a  debt  due  from  said  Daily  Journal  company  to 
said  Journal  Publishino^  company.  The  Montana  National 
Bank  obtained  judgment  against  the  Journal  Publishing 
company  for  the  amount  it  sued  for  on  November  29,  1892. 
Subsequent  to  the  service  of  the  writ  of  attachment  aforesaid, 
and  with  notice  thereof,  the  Merchants'  National  Bank  suedi 
said  Daily  Journal  company  for  the  sum  of  $25,307.43,  and 
on  the  same  day  procured  a  writ  of  attachment,  and  caused 
the  sheriff  of  Lewis  and  Clarke  county  to  seize  all  the  prop- 
erty of  said  Daily  Journal  company.  On  November  22d  the 
Merchants'  National  Bank  recovered  judgment  against  said 
Daily  Journal  company  for  the  said  sum  alleged  to  be  due  it, 
and  on  the  same  day  caused  a  writ  of  execution  to  be  issued 
and  placed  in  the  hands  of  the  sheriff.  The  sheriff  levied  an 
execution  on  ail  the  property  of  the  Daily  Journal  company, 
and  sold  the  same  on  December  1,  1892,  realizing  the  sum  of 
$21,000.  On  December  1,  1892,  the  Montana  National  Bank 
brought  a  suit  against  the  Merchants'  National  Bank,  the 
Daily  Journal  company,  The  Journal  Publishing  company, 
and  the  sheriff  of  Lewis  and  Clarke  county,  for  the  purpose 
of  having  applied  on  its  judgment  against  the  Journal  Pub- 
lishing company  the  amount  of  the  indebtedness  from  the 
Daily  Journal  company  to  the  Journal  Publishing  company 
which  it  had  attached. 
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An  answer  was  filed.  The  case  was  tried  to  the  coart  with- 
out a  jury.  From  a  judgment  in  favor  of  the  Montana  Na- 
tional Bank,  and  an  order  denying  a  motion  for  a  new  trial, 
the  defendants  appeal. 

Mc  Connelly  Clayherg  (&  Gunn^  for  Appellants. 

11.   G.  Mclntire^  for  Respondent. 

Buck,  J. — It  is  claimed  by  appellants  that  the  complaint  of 
respondent  does  not  state  a  cause  of  action,  by  reason  of  its 
failure  to  allege  that  any  attachment  had  ever  been  levied  on 
any  indebtedness  due  from  the  Daily  Journal  company  to  the 
Journal  Publishing  company.  Appellants  contend  that  the 
complaint  shows  that  only  property  and  credits  were  attached 
by  respondent,  and  not  debts.  The  complaint  is  somewhat 
defective  in  the  allegations  as  to  the  attachment  of  an  in- 
debtedness, but  upon  the  trial  it  was  stipulated  between  ap- 
pellants and  respondent  that  no  claim  was  made  in  the  action 
except  on  account  of  the  attachment  of  the  alleged  indebted- 
ness of  the  Daily  Journal  company  to  the  Journal  Publishing 
company.  The  main  issue  of  fact  on  the  trial  was  as  to 
whether  there  was  any  such  indebtedness  or  not.  Having  en- 
tered into  this  stipulation,  and  the  issue  aforesaid  having  been 
tried,  we  are  satisfied  that  appellants  are  in  no  position  to 
take  advantage  of  the  alleged  defect  in  the  complaint.  It 
would  not  be  fair  to  allow  them  to  raise  this  point.  More- 
over, the  complaint  alleges  '  'that  at  the  time  of  the  service 
upon  it  of  the  writ  of  attachment  and  notice,  the  Daily 
Journal  company  owed  the  Journal  Publishing  company  the 
sum  of  $9,039.89,  and  that  said  sum,  so  owing  from  said 
Daily  Journal  company  to  said  Journal  Publishing  company, 
and  so  as  aforesaid  by  said  plaintiff  attached  and  garnished, 
is  still  owing  and  wholly  unpaid." 

We  proceed  at  once  to  the  main  issue  of  law  involved.  Ap- 
pellants state  their  position  as  follows  :  <<Under  our  statutes, 
no  lien  is  created,  by  virtue  of  an  attachment,  either  upon  the 
property  of  the  garnishee  or  upon  the  property  of  the  de- 
fendant in  the  garnishee's  possession." 
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Neither  the  words  '^garnish,"  '  garDishmeDt,"  *'gar- 
nisher,"  or  < 'garnishee"  appear  in  the  Montana  attachment 
statutes.  The  sheriff  is  commanded  by  the  writ  of  attach- 
ment to  attach  the  property  of  the  defendant,  whatsoever  its 
character — whether  capable  of  actual  possession  or  of  con- 
structive seizure  only.  But  we  will  use  the  terms  aforesaid 
for  convenience  in  this  opinion. 

As  to  a  chattel  capable  of  manual  delivery  in  the  possession 
of  a  garnishee,  we  cannot  agree  with  appellants  that  no  lien 
results  from  the  garnishment.  An  inchoate  lien  or  right  is 
acquired  by  garnishment  as  to  such  chattel.  See  Reed  v. 
Fletcher  (Neb.)  39  N.  W.  437,  and  Northfidd  Knife  Co,  v. 
Sfmrpleigh,  Id.  788;  also  Focke  v.  Blum,,  82  Tex.  436,  17 
S.  W.  770,  and  Smith  v.  Bridge  Co.y  13  111.  App.  572. 

In  this  case,  however,  a  debt  was  garnished,  and  just  what 
right  in  connection  with  the  property  of  the  garnishee  was  ac- 
quired by  virtue  of  the  garnishment  is  a  question  of  difficulty. 
Is  the  garnisher  of  a  debt  substituted  only  to  the  right  of  the 
creditor  of  the  garnishee,  or  does  he  acquire,  by  virtue  of  the 
garnishment,  a  right  different  in  the  power  of  enforcement 
from  such  creditor's  right  ?  To  hold  that  he  does  not  would 
be  almost  to  declare  the  statute  permitting  a  garnishment  of  a 
debt  a  nullity.  If  there  is  a  mere  substitution,  the  garnishee, 
particularly  if  insolvent,  can  ignore  the  garnishment  by  dis- 
p>osing  of  all  his  property,  and  thereby  absolutely  defeat  any 
practical  gain  from  the  process.  On  the  other  hand,  it  would 
not  do  to  hold  that,  by  the  mere  service  of  the  notice  of  at- 
tachment, a  specific  lien  is  created  upon  any  property  of  the 
garnishee.  The  garnishee's  right  to  deal  lawfully  with  his 
own  property  cannot  be  disregarded,  and  must  be  carefully 
preserved.  It  was  manifestly  the  intention  of  the  legislature, 
in  framing  the  attachment  laws  of  Montana,  however,  to  give 
some  practical  advantage  by  virtue  of  legal  process  to  the  dili- 
gent creditor  who  garnishes  a  debtor  of  his  debtor,  as  well  as 
to  a  creditor  who  actually  attaches  tangible  property  or  gar- 
nishes a  chattel  capable  of  manual  delivery. 

In    O^Brien  v.    Insurance  Co.j  56  N.  Y.  52,  an  insurance 
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company  was  garnished  for  a  debt  due  a  debtor  of  the  plaint- 
iff, and  the  court  said  (the  statutes  of  New  York  being  sub- 
stantially the  same  as  those  of  Montana)  that  the  effect  of  the 
garnishment  was  to  impound  the  debt — that  is  to  say,  to  take 
it  into  the  custody  of  the  court — as  effectually  as  a  seizure  of 
chattels  capable  of  manual  delivery. 

In  North  Star  Boot  and  Shoe  Co.  v.  Laddj  (Minn.)  20  K. 
W.  334,  an  insurance  company  owing  the  defendant  was  gar- 
nished, and  the  court  said:  ^'The  garniRhment  is  in  effect  an 
attachment  of  the  ^indebtedness^  of  the  garnishee  to  the  de- 
fendant. 

'  ^Though,  technically  speaking,  it  may  not  give  a  specific 
lien  upon  such  indebtedness,  its  effect  in  conferring  upon  the 
plaintiff  a  specific  right,  over  and  above  that  of  a  mere  gen 
eral  creditor,  to  the  indebtedness  for  the  payment  of  bis 
claim,  is  substantially  analogous  to  that  acquired  by  an  attach- 
ment of  tangible  property." 

Between  the  impounding  of  the  debt  itself,  however,  and 
the  acquiring  of  a  specific  lien  upon  the  property  of  the  gar- 
nishee, there  is  a  marked  difference  ;  at  least,  in  so  far  as  the 
garnishee's  right  to  deal  in  good  faith  with  his  own  property 
is  concerned.  Yet,  if  a  debt  is  impounded — taken  into  the 
custody  of  the  court — is  it  not  the  duty  of  the  court  to  pre- 
serve, BO  far  as  lies  in  its  power,  any  right  of  the  gamisher 
as  against  a  subsequent  attaching  creditor  who  invokes  its 
process  in  hostility  to  any  such  right  ? 

The  Daily  Journal  company  had  assets  worth  $21,000.  It 
owed  the  Merchants'  National  Bank  $26,424.15  and  the 
Journal  Publishing  company  $8,939.89.  These  assets  con- 
stituted its  sole  and  only  means  of  payment — or,  rather,  part 
payment — of  said  debts.  The  object  of  the  attachment  stat- 
utes is  to  reward  diligent  creditors.  Respondent  served  no- 
tice of  its  garnishment  before  th')  Merchants'  National  Bank 
levied  its  attachment,  and  used  the  utmost  diligence,  appar- 
ently, to  obtain  an  actual  benefit  from  this  garnishment. 
Under  the  statute:^  of  the  state  respondent  was  in  no  position 
to  obtain  a  judgment  against   the  garnishee  until  after  it  had 
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obtained  a  judgment  against  its  direct  debtor.  But  the  judg- 
ment was  not  obtained  until  November  29th,  and  at  that  time 
all  the  assets  of  the  garnishee,  the  Daily  Journal  company, 
had  been  seized  and  advertised  for  sale  by  the  sheriff  under 
the  execution  issued  on  the  judgment  of  the  Merchants'  Na- 
tional Bank  against  its  debtor,  obtained  on  November  22d. 
The  property  was  sold  on  December  1st,  and  on  that  day  the 
respondent  commenced  this  action  in  equity  against  appellants, 
thereby  availing  itself  of  the  only  practical  remedy  left  to  it. 
Proceedings  supplemental  to  execution  would  have  been  idle 
and  inadequate  under  the  circumstances. 

No  direct  question  arises  here,  as  between  the  garnishee  or 
any  person  dealing  with  it  without  notice  and  the  garnisher, 
with  reference  to  any  specific  lien  on  the  former's  property 
while  actually  engaged  in  business.  The  Daily  Journal  com- 
pany is  a  lifeless  and  hopelessly  insolvent  corporation.  The 
contest  is  strictly  between  the  two  creditors  as  to  its  assets, 
each  claiming  by  virtue  of  its  attachment.  Even  on  the 
theory  that  the  only  right  acquired  by  respondent  through  its 
garnishment  was  a  substitution  to  the  rights  of  the  Journal 
Publishing  company  as  against  the  Daily  Journal  company 
alone,  was  there  any  complete  substitution  ?  If  there  had 
been  a  full  and  complete  substitution,  at  the  very  moment  the 
notice  of  garnishment  was  served  on  the  Daily  Journal  com- 
pany, respondent  mi^ht  have  supd  for  the  debt  due  the 
Journal  Publishing  company  and  taken  the  tangible  property 
of  the  Daily  Journal  company  into  legal  custody  by  direct  at- 
tachment. As  stated,  however,  respondent  was  ill  no  posi- 
tion to  sue  the  Daily  Journal  company  until  November  29th. 
when  it  obtained  its  judgment,  and  at  that  time  all  the  assets 
had  been  advertised  for  sale,  and  were  actually  sold  by  the 
sheriff  two  days  later.  If  the  service  of  the  notice  of  gar- 
nishment by  respondent  through  the  court  was  not  the  com- 
mencement of  a  proceeding  to  reach  the  assets  of  its  debtor, 
then  the  law  permitting  the  garnishment  of  a  debt  is  a  nullity, 
at  least  so  far  as  this  case  is  concerned.  We  are  of  the 
opinion  that,  as  to  the  Merchants'  National  Bank,  respondent 
acquired  an  inchoate  right  to  a  lien  as  to  the  property  of   the 


592  Montana  N.  B.  v.  Merchants'  N.  B.      [Jane  T.' 97 

Daily  Journal  company  by  virtue  of  this  garnishment  By 
service  of  the  garnishment  respondent  took  the  first  legal 
step  necessary  to  the  possible  perfection  of  a  lien,  and  the 
judgment  finally  obtained  as  to  the  Daily  Journal  company 
perfected  the  lien  and  the  right  initiated  thereto  by  the 
service. 

When  the  Daily  Journal  was  garnished  by  respondent,  it 
was  notified  by  the  court  to  hold  its  debt  to  the  Journal  Pub- 
lishing company  for  the  benefit  of  respondent.  It  became  in 
a  sense  the  agent  of  the  court  for  that  purpose.  Hence  the 
Daily  Journal  company  could  not  have  assigned  all  its  assets 
for  the  benefit  of  its  one  creditor,  the  Merchants'  National 
Bank,  to  the  exclusion  of  respondent's  right  after  the 
notice  of  garnishment  was  served.  The  law  could  have 
been  invoked  to  prevent  any  such  assignment.  And  yet 
of  the  same  court  which  would  have  restrained  any  such  as- 
signment the  Merchants'  National  Bank  demands  identically 
what  would  have  been  the  result  of  such  an  assignment.  Un- 
(juestionably,  however,  had  the  Daily  Journal  company,  after 
it  had  been  garnished,  seen  fit  to  make  an  assignment  for  the 
benefit  of  both  its  creditors,  it  could  have  done  so. 

And  from  this  it  follows  that  the  right  to  a  lien  initiated  by 
respondent  by  virtue  of  its  garnishment,  so  far  as  the  Mer- 
chants' National  Bank  is  concerned,  was  only  what  pro  rata 
interest  respondent  would  have  been  entitled  to  receive  had  a 
general  assignment  been  made  by  the  Daily  Journal  company 
for  the  common  benefit  of  both  its  creditoqp.  To  this  extent 
alone  isrespondent  entitled  to  a  portion  of  the  $21,000  real- 
ized from  the  sale  of  the  assets  of  the  Daily  Journal  com- 
pany—.-of  course,  with  interest  thereon  from  the  time  appel- 
lants withheld  it. 

It  is  held  in  the  decisions  of  some  of  the  states  that  a  court 
of  equity  will  not  interfere  to  protect  an  attachment  lien. 
For  such  a  doctrine  we  are  unable  to  find  any  sound  reason. 

The  case  is  remanded,  with  directions  to  the  lower  court  to 
enter  a  decree  in  accordance  with  the  views  herein  expressed. 
It  is  also  ordered  that  each  side  in  this  appeal  pay  its  own 
costs. 

Pemberton,  C.  J.,  concurs.     Hunt,  J.,  disqualified. 
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ABANDONMENT. 
Watbr  Rights,  9--Of  homestead,  see  Mortoaoss.  s. 

ARATKMENT. 

See  DowKB,  l. 

ACCIDENT  INSURANCE. 

Instructions,  2— Bviocncb,  2,  s,  4. 

ACCOMMODATION. 
See  Nbootiablr  Inbtruxsnts. 

ACCOUNT  STATEIt 

1.  An  aoeount  stated  is  a  balance  ascertained  between  the  parties  to  a  settlement;  upon 
the  settlement,  the  law  implies  a  promise  to  pay  the  balance  found  dnc—Fv^lte  t. 
Brookt,  874. 

2.  In  an  action  upon  an  account  stated,  It  Is  not  necessary  to  allege  a  promise  to  pay. 
-Jd. 

ACKNOWLBDOBCBNT. 

Under  the  laws  then  in  force  an  acknowledgment  of  the  execution  of  such  a  mortgage  by 
a  autrrled  woman  which  stated  that  she  "acknowledged  the  same  as  her  free  act  and 
deed,"  and  failed  to  state  that  it  was  made  '*on  examination  apart  from  and  without 
the  hearing  of  her  husband,"  was  absolutely  void,— American  8.  A  L.  AtsoekUion  v. 
Burghantt,  328. 

ACTIONS  AND  SUITS. 
See  IKTKRBST,  i—PuBADiiros— Rbxbbibs— VBirus. 

ADMINISTRATORS. 
See  BXROUTORS  akd  Adminibtrators. 

ADMISSIONS. 
See  Pi.BAi>iNOB. 

ADVERSE  POSSESSION. 
See  EVIDRNCB.  20. 

ADVERSE  CLAIMS. 
See  Plbadino,  29. 

AGENCY. 
See  CORFORATIOVS,  7,  U,  13.^BVIBR1ICR,  17. 
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annulment. 

See  Lkabs,  1. 
APPEALS. 

See  BVIDBKCB—lNSTRUCTIONS— JUDOMKKT  B0U/-NKW  TBIALS- PRACTICE— PB>- 
BUMFTI0K8. 

1.  An  order  of  the  district  court  sustaining  a  defendant's  pleas  of  formal  acquittal  and 
jeopardy,  aft^r  the  reversal  of  a  conviction  for  manslaughter  under  an  Indlctmeut 
charging  murder  in  the  first  degree,  is  not  an  appealable  order  under  subdiTlslon  4 
of  section  237)1  of  the  Penal  Code,  providing  that  an  appeal  may  be  taken  by  the  stale 
**from  an  order  made  after  judgment,  affecting  the  substantial  rights  of  the  state," 
since  the  defendant,  after  his  conviction  was  set  aside  by  the  appellate  court,  stood 
before  the  court  in  the  same  position  as  if  no  judgment  had  been  rendered  agaUist 
him.— estate  v.  O'Brien,  6. 

2.  An  order  denying  a  new  trial  will  be  atDrmed  on  appeal  where  the  record  contains  no 
statement  of  the  case,  or  specifications  of  errors  of  law  or  insuflkciency  of  evidenee.— 
WixidY,  Gieim,22, 

3.  Where  in  a  lien  foreclosure  the  d«*fendants,  some  of  whom  claimed  under  a  prior 
mortgage  and  one  under  a  prior  judgment  lien,  united  in  the  defense,  all  being  repre- 
sented by  the  same  counsel,  and  on  the  trial  the  mortgagee  defendants  prevailed 
while  the  judgment  defendant  was  defeated,  and  on  an  appeal  by  the  plaintiff  and 
the  unsuccessful  defendant  the  original  counsel  for  the  defendants  who  represented 
them  below  again  appeared  ininsting  that  there  was  still  no  conflict  of  Interests  be- 
tween their  clients,  while  new  counsel  then  appearing  for  the  mortgagee  defendants 
for  the  first  time  insisted  that  there  was  a  conflict  of  Interests  and  objected  to  the 
jurisdiction  of  the  appellate  court  because  no  notice  of  appeal  was  served  on  the 
mortgagee  defendants  by  their  co-defendant,  the  supreme  oourt  will,  under  snch  cl^ 
oomstances,  entertain  Jurisdiction  of  the  appeal  and  provide  for  a  determination  of 
the  rights  of  the  mortgagee  defendants  so  far  as  they  may  be  affected  by  a  reversal 
on  their  co-defendants'  appea!l.->7bfcn«>n  v.  Puritan  Mining  Co.,  ao. 

4.  The  statute  (section  2171,  Penal  Code)  requiring  a  notice  of  at  least  two  days  to  the 
county  attorney  of  the  presentation  of  a  bill  of  exceptions  to  the  Judge  for  settle- 
ment is  mandatory,  and  where  the  record  on  appeal  does  not  show  afflrmatlvely  (hat 
such  notice  was  g^ven  the  bill  of  exceptions  will  not  be  considered.  {MeKag  v. 
Montana  Union  Railvfoy  Co.,  18  Mont.  15,  cited.)— StaCe  v.  Gawith,  48. 

5.  Error  of  the  court  in  refusing  to  instruct  the  Jury  to  acquit  the  defendant  for  insuffl- 
ciency  of  the  evidence  to  warrant  a  conviction  will  not  be  considered  where  the  record 
does  not  properly  present  the  evidenee  for  review.- Id. 

6.  Under  section  2194  of  the  Penal  Code,  provldhig  m  effect  that  a  motion  fora  new  trial 
if  error  has  been  committed  by  the  court  in  misdirecting  the  Jnry  in  a  matto-  of  law, 
or  If  the  court  has  erred  in  the  decision  of  any  question  of  law  arising  during  the 
course  of  the  trial,  or  when  the  verdict  Is  contrary  to  the  law  or  evidence,  must  be 
made  on  a  bill  ef  exceptions,  and  the  notice  of  motion  must  designate  the  groi  ndi 
upon  which  the  mot  on  will  oe  made,— alleged  error  in  Instructions  will  not  be  re- 
viewed on  appeal  where  the  only  ground  designated  is  that  the  verdict  is  contrary  to 
law  and  evidence.    iFroman  v.  Pattermm,  10  Mont.  107,  cited.)— J<L 

7.  A  motion  for  a  rehearing  will  not  be  granted  on  a  second  appeal  where  tbe contention 
of  the  moving  party,  if  sustained,  would  require  a  reversal  of  the  decision  on  the 
former  appeal.— Priest  v.  Eide,  68. 

8.  On  appeal  a  divided  court  affirms  the  judgment.— fFOson  v.  Harriit,  60. 

9.  Omission  of  the  oourt  to  make  findings  upon  an  immaterial  issue  is  not  an  error  of 
which  the  appellants  can  complain  where  the  evidence  on  the  issue  was  meagre  and 
the  court  offered  to  permit  them  to  introduce  further  testimony  upon  the  point  be- 
fore adopting  the  findings  of  the  Jury,  which  offer  was  refused.— Sloan  t.  Okmeg^ 
70. 

10.  Where  the  only  evidence  in  the  record  shows  that  the  amount  of  P's  appropriation 
was  from  60  to  00  inches,  a  finding  fixing  the  amo«mt  at  i»  Inches  is  not  sustidned  by 
the  evidence.— JfcDonald  v.  Lannen,  78. 
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11.  The  appeal  was  from  the  Judgment  and  from  the  order  denying  C's  motion  to  open 
the  default;  only  one  cost  bond  was  filed;  respondent  did  not  make  any  motion  to 
dismiss  upon  this  ground;  but  the  point  was  raised  in  his  brief  and  oral  argument. 
Held,  that  the  error,  If  any,  could  not  be  presented  in  that  manner.  Held,  dim,  that 
only  one  cost  bond  is  necessary  on  an  appeal  from  a  judgment  and  order  contalne  d 
in  one  record,— Morse  ?.  VeillanUne,  87. 

12.  Where  respondentmoyes  to  dismiss  an  appeal  on  account  of  defect  in  the  appeal 
bond,  appellant  may  file  a  sufficient  bond,  before  the  motion  is  decided.— Id. 

18.  The  practice  of  ihcumbering  a  record  with  immaterial  matter  and  numerous  assljgn- 
mencs  of  error  which  are  not  relied  upon,  is  commented  upon  by  the  court.— General 
Electric  Co,  y.  Black,  110. 

14.  As  a  defense  to  an  action  to  foreclose  a  mortgage,  defendants  contended  that  plaintiff 
agreed  to  deliver  the  money  borrowed  to  one  *'K"  to  be  used  in  a  business  venture, 
and  that  **K"  was  to  repay  plaintiff  from  the  profits,  that  plaintiff,  instead  of  so  do- 
ing, kept  the  money  and  used  it  in  the  same  venture,  and  failed  to  apply  upon  the 
debt  moneys  realized  from  the  business:  plaintiff  claimed  tbat  the  agreement  was 
that  he  was  to  carry  on  the  business  until  the  amount  borrowed  was  repaid  from  the 
venture  and  that  he  was  then  to  turn  the  business  over  to  "K;"  that  he  carried  out 
his  agreement,  and  that  the  net  amount  realized  was  so  applied,  but  left  a  deficit,  the 
amou  t'sued  for.  Held,  that  the  finding  of  the  jury  upon  these  issues  in  favor  of  the 
plaintiff,  being  supported  by  the  evidence,  would  not  be  reversed  by  the  appellate 
court.- Huston  y.  Nuas,  118. 

15.  Where  the  appeal  is  from  the  Judgment  alone,  it  will  be  presumed  that  the  issues 
raised  by  the  denials  of  the  answer  were  sustained  by  the  evidence,  and  that  the  facts 
found  by  the  Jury  accord  with  the  allegations  contained  in  the  complaint.— Heiferlln 
V.  Krieger,  128. 

16.  Where  the  notice  of  intention  to  move  for  a  new  trial  does  not  specify  *'the  insuffi- 
ciency of  the  evidence,  etc.."  as  one  of  the  grounds  of  the  motion,  the  yerdict  cannot 
be  disturbed  upon  that  ground.- If uZ/iflfanv  Montana  Union  Raiitcay  Co.,  186. 

17.  Instructions  must  be  considered  as  a  whole;  and  where  Instructions  are  given  which 
contain  the  correct  rule  as  to  the  duty  of  the  master  to  furnish  suitable  machinery 
and  inspection  of  the  same  the  verdict  should  not  be  reversed  because  another  In- 
struction may  not  give  the  law  on  that  subject  fully.— Id. 

18.  Where  the  evidence  was  in  the  form  of  depositions;  held,  that  imder  such  circum- 
stances, the  appellate  court  would  review  the  evidence;  and  held,  accordingly,  that 
the  evidence  fairly  showed  a  personal  service  of  summons  In  the  motion,— State  exreL 
V.  Giroux,  149. 

19.  Error  cannot  be  based  upon  a  refusal  to  admit  in  evidence  a  Judgment  which  was  sub- 
sequently allowed  to  be  Introduced.— Id. 

20.  Where  the  evidence  is  confilctlng,  the  findings  of  facts  by  the  court  will  not  be  dis- 
turbed by  the  appellate  court.  -Reardon  v.  Patterson,  281. 

21.  Where  the  testimony  of  a  witness  Is  striken  out,  and  then  is  subsequently  admitted, 
the  error,  if  any,  in  striking  out  the  testimony  is  immaterial.- Id. 

22.  Where  no  demurrer  to  the  complaint  was  filed,  or  where  defendant  answered  after 
demurrer  whs  overruled,  a  Judgment  will  not  be  reversed  because  the  complaint  was 
ambiguous.    Sanderstm  v.  BtUinge  Water  Co.,  286. 

28.  On  an  appeal  from  a  Judgment  entered  upon  an  amended  complaint,  it  Is  not  neces- 
sary to  Include  in  the  transcript  the  original  complaint,  the  demurrer  thereto,  or  the 
order  made  by  consent  sustaining  the  demurrer.— istitte  Butcherino  Co,  v.  Clarke, 

•     806. 

24.  All  motions  and  orders  referred  to  In  affidavits  used  on  a  motl  n  to  open  a  default 
should  be  made  a  part  of  the  transcript  on  appeal  fix>m  an  order  denying  such  mo- 
tion.—Id. 

26.  Where  the  evidenoe  is  conflicting,  an  order  denying  a  motion  for  a  new  trial  will  be 
sustained.— If e/ntire  v.  MeCdbe,  888. 

26.  The  objeot  of  rules  of  court  is  to  flacfiltate  the  dispatch  of  business;  they  cannot  be 
tnroked  to  bar  a  rl^ht  unless  a  failure  to  comply  with  them  Is  cle&r.—Pdbst  Brewino 
Co,  t,  Montana  Brewing  Co,,  79*, 

27V  Where  the  evidenoe  fs  conflicting^  an  oider  denying-  a  new  trial  will  net  be  reversed 
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on  the  grouDd  that  the  evldeno  j  does  not  Justify  the  Terdict.— Harrfnoton  t.  JB.  <t  B. 
M,  Co,,  411. 

28.  An  appeal  does  not  Ue  directly  from  an  order  denying  a  modon  to  retax  oocta:  the 
appeal  should  be  from  the  juCgmeat.— State  y.  MiUfM,  444. 

29.  Under  section  17S9,  Code  of  CivU  Procedure,  the  oeEtlflcate  of  the  clerk  to  the  record 
on  appeal  should  state  "that  an  undertaking  on  appeal  in  due  form  was  properly 
IUed."-Id, 

30.  On  an  appeal  from  an  order,  the  presumption  is  that  the  order  was  properly  granted, 
unless  the  contrary  appears  from  the  record.~/2timfiey  L,  A  C.  Co.  r.  Detroit  and 
Montana  Cattle  Co,,  567. 

81.  On  an  appeal  from  an  order,  except  when  the  eode  otherwise  provides,  the  order, 
and  the  paper  and  evidenee  upon  which  the  order  was  granted,  should  be  incorporated 
in  a  bill  of  exceptions,  for  the  purpose  of  identifying  the  same.— Jd. 

APPEARANCE. 

See  JUDOXBNTS,  9, 10. 

APPROPRIATION. 
See  Water  Rights. 

appurtenances. 

See  Wai^r  Rights. 

ARRAIGNMENT. 
See  Practice  (crlmtaial). 

ASSAULT  AND  BATTERY. 
See  Practicb  (Criminal). 

ASSESSMENTS. 
See  Taxes. 

ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS. 
See  CORPORATIOIfH,  1. 

1 .  A  CO  .veyance  by  a  debtor  of  certain  real  estate  by  qult-olaim  deed,  in  trust,  to  secure 
the  payment  of  his  indebtedness  to  certain  creditors,  together  with  assignments  of  a 
contract  for  the  purchase  of  real  estate  and  of  a  receipt  for  a  payment  on  stock  n  a 
corporation,  for  the  same  purpose.  Is  in  effect  an  assignment  for  the  beneAt  of  credi- 
tors.—Tu^Ue  y.  Merchant^  NcUional  Banir,  11. 

2.  Where  the  trustees  of  an  express  trust  dies  after  instituting  an  action  to  confirm  his 
title  to  the  trus  property,  a  court  of  equl.  y  has  inherent  power,  independeotly  of 
statute,  to  appoint  a  new  trustee  on  its  own  motion  apUwikT  his  substitution  as 
plaintifl.— id. 

3 .  Where  a  debtor  executes  and  delivers  a  bill  of  sale  of  a  frame  building  situated  upon 
leased  grotmd,  the  leasehold  to  which  had  expired,  to  a  trustee  to  secure  certain 
creditors,  an  unpref erred  creditor  who  attached  the  building  as  realty  after  its  trans- 
fer to  the  trustee  is  not  in  a  position  to  urge  that  the  transfer  Is  Toid  beeause  the 
building  was  perso  alty  and  there  was  no  delivery  or  immediate  change  of  possession 
as  required  by  section  226,  Fifth  Division  of  the  Compiled  Statutes,  since,  if  the  build- 
ing was  personalty,  no  valid  levy  was  made,  and  if  it  was  realty  it  was  suffidantly  de- 
livered by  the  conveyance  to  the  trustee  made  prior  to  the  attachment.  And  In  the 
absence  of  circumstances  tending  to  show  fraud,  a  fraudulent  Intent  on  the  part  of 
the  debtor  cannot  be  deduced  from  want  of  immediate  physical  occupation  of  the 
builaing  by  the  trustee  considering  the  nature  of  the  property,  whore  the  evMenoe 
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tended  fairly  to  show  that  the  assignor  hy  his  conduct  and  by  the  dellTery  of  written 
Instruments,  intended  to  and  did  voluntarily  surrender  to  the  assignee  possession  of 
the  property  for  the  benefit  of  his  creditors.— Jd. 

4.  In  such  case  the  transfer  to  the  trustee  of  a  receipt  for  a  payment  on  shares  of  stock, 
which  was  the  only  instrument  which  the  debtor  had  eTideneing  his  interest  la  the 
stock,  was  a  sufficient  delivery  as  against  creditors  not  provliied  for  In  the  trust  deed, 
it  appearing  that  the  trustee  afterwaVds  voted  the  stock  at  the  coriM>ration's  meetings 
and  otherwise  exercised  full  possession  of  it.— Jd. 

5.  An  assignment  for  the  benefit  of  creditors  wlilch  provides  that  the  assignee  may  sell 
*for  cash  or  credit,"  is  void  as  to  attacking  creditors.— TTiZlouor/ibl/  v.  Reyiwlds, 
421. 

ATTACHMENT. 

1 .  The  lien  of  an  attachment  upon  real  estate  is  prior  to  the  lien  of  a  Judgment  obtained 
prior  thereto,  but  not  docketed  until  after  the  levy  of  the  attachment.— SMoioer  v. 
Ahhatt,  228. 

2.  By  attaching  a  debt  due  tothe  defendant,  a  plaintiff  acquires  an  inchoate  right  to  a 
lien  upon  the  property  of  the  garnishee.— ilfontana  National  Bank  v.  Merchant  Na- 
tional Bank,  686. 

s.  Where  an  attachment  has  been  levied  upon  a  debt  due  the  defendant,  and  an  action 
is  subsequently  brought  against  the  garnishee,  who  is  insolvent,  by  a  creditor  who 
knows  of  the  attachment,  a  court  of  equity  wHl  interfere  to  protect  the  inchoate 
right  obtained  by  the  attachment  and  will  divide  the  property  of  the  garnishee  be- 
tween the  claimants  pro  rata.— id. 

ATTORNEY  AND  CLIENT. 
See  BviDSKGB,  12. 

1.  M  testified  that  he  considered  8  as  an  attorney;  S  advised  M  but  did  not  consider 
himself  as  the  attorney  of  M  and  dii  not  charge  any  fee  for  his  opinion.  Held,  that 
the  testimony  of  S  concerning  the  conversation  of  M  at  the  time  was  properly  stricken 
out,  for  the  reason  that  the  evidence  established  the  relation  of  attorney  and  client. 
—DaviB  V.  Morgan,  141. 

2.  Under  section  1394,  Code  of  Civil  Procedure,  which  provides  the  **cost8  of  partition. 
Including  reasonable  counsel  fee  expended  by  the  plaintiff  or  either  of  the  defendants 
for  the  common  benefit  *  *  *  must  be  paid  by  the  parties  entitled  to  share  in  the 
lands,  etc."  The  services  of  plaintiff's  attorney  in  preparing  the  complaint  and  in 
conducting  the  trial  should  be  included  In  the  costs  of  the  action,  as  they  are  for  tlie 
"common  benefit."— Jtfurray  v.  Conlon,  889. 

AUSTRALIAN  SYSTEM. 
See  Elections. 

BAIL. 

b'ee  Pleadings,  4, 5, 6, 7. 

Where  the  defendant  in  a  criminal  action  gii  es  bond  for  his  appearance,  and  the  bond  U$ 
forfeited  for  his  non-appearance,  he  should  move  to  set  aside  the  forfeiture,  if  he  has 
sufficient  excuse  for  not  appearing.— ^'ta/«  v.  Wrote,  209. 

BALLOTS. 
See  Election. 

BILL  OF  EXCEPTIONS. 

See  Appbals—Practick- Judgment  Roll. 
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BILL  OF  SALE. 
See  Bvii>BNCB. 

BONDS. 

See  Rbb  Adjudicata— Intebbst— Plkaoinob,  4,  S,  6, 7.  18— Appbals. 

BONA  FIDE  PUBOHASER. 
See  FRAUDULBKTCONVEYANCB8— NBOOTIABLEIXSTRUMBKT?*     PLBADrKO— TKrSXft 

BURDEN  OF  PROOF. 
See  EviDBNCE,2, 20-BiiiriNO  Claims,  2— Nbootiablb  iNSTRUirBNTs— Trusts. 

CHECKS. 
See  Nbootiablb  Ikstbumbnts. 

CITIES. 
See  Municipal  Corporations. 

CLAIM  AND  DELIVERY. 
See  EVIDBNCB.  10,  18. 

COLLATERAL  ATTACK.   . 
See  Judgments,  5. 

COLLATERALS. 
See  Pledge;  l. 

CONDITIONAL  SALES. 
See  Sales  of  Personal  Property. 

CONFIRMATION  OF  OFFICERS. 
See  Municipal  Corporations. 

CONSPIRACY. 
t>ee  Evidence,  19, 38. 

CONSTITUTION. 

See  Eminent  Domain— Op  Indbbtbdness  of  Cities,  see  Municipal  Corpora- 
tions-Public Roads. 

1.  The  funding  by  a  city  of  an  existing  indebtedness  by  the  issuance  of  bonds  does  not 
create  a  new  or  additional  indebtedness  within  section  6,  article  is  .of  the  constittttton, 
Umitlng  the  Indebtedness  which  may  be  incurred  by  a  city,  but  merely  changes  the 
form  >  f  the  liability.  {BoteKkin  y .  Marion,  1 2  Mont.  218»  foUowed.)— Polmor  t.  Otty 
cf  Helena,  61. 

2.  Where  the  assessment  of  a  city  for  a  giyen  year  is  the  basts  for  calcnlating  the  three 
per  cent,  indebtedness  which  the  city  may  incur  under  the  constltntlonal  Umltatton. 
and  the  whole  bonded  indebtedness  Is  less  than  three  per  cent,  of  the  assessment  for 
such  year,  outstanding  warrants  Issued  for  Indebtedness  incurred  under  tiie  assesa- 
ment  of  that  year  may  be  lawfully  fimded  by  the  Issuance  of  bonds  to  an  amount 
equal  to  the  difference  between  the  debt  and  three  per  cent,  of  the  assessment.— Id. 
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3.  Section  6,  article  18  of  the  constitution  and  section  4800  of  the  Political  Code,  forbid- 
ding the  creation  by  a  city  of  an  indebtedness  greater  than  three  per  cent,  of  the  as- 
sessed \alue  of  property  within  its  limits,  unless  the  creation  thereof  is  necessary  and 
authorized  by  a  vote  of  the  taxpayers,  for  the  purpose  of  constructing  a  sewer  or 
water  system,  prohibits  the  creation  of  an  indebtedness  beyond  the  three  per  cent, 
limit  for  such  purposes  by  a  city  which  had  Its  sewerage  system  at  the  time  of  the 
adoption  of  the  consiltution.—id. 

4.  The  act  of  1891*  page  207,  requiring  railroad  companies  to  fence  their  road  with  fences 
"suitable  and  amply  sufficient  to  prevent  llye  stock  from  getting  thereon,"  or  else  to 
respond  in  damages  for  animals  killed  or  injured,  except  when  "occasioned  by  the 
wilful  act  or  the  owner  or  his  agent,"  is  not  unconstitutional.— Bec^sfeody.  MoTitana 
Union  Railway  Co.,  147. 

5.  Crfating  a  new  county  by  a  special  act  Is  not  forbidden  by  section  26,  article  5  of  the 
state  constitution,  which  provides  that  *'The  legislative  assembly  shall  not  pass 
local  or  special  laws  «  •  «  regulating  county  or  township  affairs,  etc."— HoZZiday, 
Treasurer^  v.  Sweet  Grass  County,  804. 

e.  Sweet  Grass  county  was  formed  of  terrlt  >ry  formerly  Included  in  three  other  coun- 
ties. The  law  creating  the  county  provided  that  the  county  commissioners  of  Sweet 
Grass  county  should  meet  the  commissioners  of  each  of  the  other  counties  on  certain 
specified  and  separate  dates,  to  adjust  the  portion  of  the  debt  of  each  of  the  three 
counties  which  the  new  county  wa4  to  assume;  that,  when  each  county  debt  should 
be  adjusted,  the  Commissioners  of  Sweet  Grass  county  should  Issue  to  each  of  the 
other  counties,  from  time  to  time,  a  warrant  or  warrants  therefor,  payable  to  *  * 
*  the  three  counties  respectively.  Held,  that  the  law  contemplated  the  Issuance  of 
the  warrant  to  each  county  on  the  date  fixed  for  the  adjustment  of  the  portion  of  its 
debt  to  be  assumed  by  Sweet  Grass  county.— /d. 

7.  Under  section  8,  article  16  of  the  constitution,  providing  that  upon  the  establishment 
of  a  new  county  **it  shall  be  held  to  pay  its  rateable  proportion  of  all  then  existing 
liabilities  of  the  «  «  «  «  counties  from  which  it  is  formed,"  Sweet  Grass  county 
was  liable  for  Interest  upon  its  portion  of  the  debt  of  each  county  until  it  issued  its 
warrant  In  payment  for  that  portion  —Id, 

«.  Session  laws  of  1898.  page  160  (Civil  Code,  section  978-964)  originated  In  the  senate. 
The  law  provides  that  the  owners  of  railroads  or  steamboats  for  the  transportation 
of  passengers  shall  provide  each  agent,  who  is  authorized  to  sell  tickets,  with  a  cer- 
tificate of  his  appointment,  that  *'such  agent shall  exhibit  the  same  to  the  sec- 
retary of  state, and  at  the  same  time  shall  pay  to  the  said  secretary  of  state  a 

Ucense  fee  of  one  dollar"  whereupon  the  secretary  shall  issue  a  license.  Heid,  that 
the  law  Is  in  tiie  nature  of  a  police  regulation  and  Is  not  for  revenue  purposes;  and 
that,  therefore,  the  fact  that  the  bill  originated  in  the  senate  Is  not  In  violation  of 
article  5,  secilon  82  of  the  constitution,  which  provides  that  all  bills  for  raising  reve- 
nue shall  originate  in  the  house  of  representatives.— 8(ate  v.  Bemheim^  612. 

9.  A  title  of  a  bill  was  as  follows :  **An  act  to  regulate  the  sale  and  redemption  of  trans- 
portation tickets  of  common  carriers."  The  act  provides  for  a  certificate  of  the  ap- 
pointment of  agents  to  sell  such  tickets,  and  the  issuance  of  a  license,  and  that  such 
certificate  and  license  shall  be  posted  for  the  information  of  traveUers.  The  law  also 
makes  it  imlawful  for  any  person  who  is  not  in  possession  of  such  certificate  and  li- 
cense, to  sell  tickets,  and  provides  a  penalty  for  violating  that  portion  of  the  act. 
Held,  that  the  subject  of  the  act  Is  clearly  expressed  in  the  title;  and  that  the  penalty 
imposed  is  merely  an  Incident  to  the  regulation  of  the  sale  and  redemption  of  trans- 
portation tickets  which  Is  the  subject  of  the  law.— Id. 

CONSTBtJCTIVE  TRUSTS. 
See  Trusts. 

CONTESTED  ELECTIONS. 
See  Elbctioks. 
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CONTRACTS. 

Modification  of,  see  Lbases— E8toppbl.-MusicipalCobporatiohs. 

1.  9,  who  hmd  conveyed  to  the  defendant  corporation  land  to  which  he  did  not  hare 
perfect  title,  deposited  stock  In  escrow  the  terms  of  which  provided  that.  If  8  at  any 
time  when  the  title  coold  be  perfected  failed  to  make  the  payments  necessary  to  ob> 
tain  the  deed,  the  defendant  might  make  the  payment,  and  should  therenpon  be  eo- 
tltled  to  so  much  of  the  stock  as  should  at  its  then  cash  value  be  equal  to  the  amount 
so  paid  by  IL  Held,  tliat  when  8  failed  to  make  payment,  defendant  mlgtit  do  so. 
and  that  in  the  absence  of  fraud  8  was  not  entitled  to  notice.— Pa2wC  Brewiag  Co.  ▼. 
Montana  Brewing  Co,,  2M. 

'2,  Under  such  a  contract  neither  8  nor  his  assignee,  the  plaintifl,  was  entitled  to  re- 
cover the  full  amount  of  stock  in  escrow  upon  tendering  to  defendant  the  amoimt 
which  It  had  paid  to  perfect  title.— Jd. 

3.  Plaintiff  having  contracted  for  the  erection  of  a  building  upon  his  own  ptcmlses, 
which  adjoined  defendant's  hotel,  agreed  to  lease  to  the  defendant  the  two  upper 
storiesthereoCfor  the  term  of  five- years  *'from  the  completion  of  said  three-story 
building  •  *  •  which  said  building  shall  be  completed  on  or  before  September  l. 
19m,  and  upon  such  completion  said  term  of  five  yews  sbaU  begin  and  date  there- 
from." Hetd,  that  time  was  not  of  the  essence  of  the  contract.— X^mel^  v.  Beehtei, 
548. 

GONTRIBUTOBY  NBOLIGEMCS. 
See  BuRDKN  of  Piumw— Evidutcb,  2, 3, 4— DAMAOBa— Iirnvucnoiw. 

C0NYKB8ION. 
See  EviI>B2fGB,  10,  18,  22,  2S— PLBIM2B. 

C0NVETANCB8. 
See  Watbk  Biohtb— Coybkants. 

CORPORATIONS. 
See  Municipal  Cohporations. 

1.  An  insolvent  corporation,  in  the  absence  of  any  statute  to  the  contrary,  has  the 
power  to  make  an  assignment  for  the  benefit  of  creditors  with  preferences.— ^m«»  Jb 
Frost  V.  HesUt,  188. 

2.  Although  the  property  of  a  corporation  may  be  a  trust  fund  for  its  creditors,  that 
does  not  give  such  creditors  a  lien  upon  sucii  assets.— Jd. 

3.  The  president  of  a  mining  corporation  bought  a  mine  adjacent  to  the  property  of  the 
company  for  $46,000.  He  and  another  director  ^*C"  who  together  owned  or  eootroUed 
nearly  two-thirds  of  the  stock  of  the  company  then  falsely  represented  to  the  pla.nt- 
iflCs  who  are  stockholders  and  one  of  whom  is  a  director  of  the  company,  tliat  the 
mine  had  cost  196,000  and  was  actually  worth  $110,000.  that  unless  the  company 
bought  the  mine  It  would  be  Involved  hi  an  expensive  litigation,  and  that  If  the  idalnt- 
ills  did  not  give  their  consent  to  the  purchase  and  to  the  execution  of  a  mortgage, 
they  bad  control  of  enough  stock  to  act  without  it.  Therewere  five  directors  of  the 
company.  The  pbUntlffs  relying  upon  the  truthfulness  of  the  representations  agreed 
to  allow  their  stock  to  be  voted  In  favor  of  a  mortgage  to  be  executed  by  the  com- 
pany in  carrying  out  the  purchase.  Subsequently  a  meeting  of  the  board  of  direc- 
tors was  held  at  which  there  were  present  four  directors  IndudUig  the  president  and 
his  co-conspirator,  and  thereupon  a  resolution  was  adopted  to  purchase  the  propetCy 
from  the  president,  he  not  voting;  and  at  the  same  meeting  It  was  also  resolved  that 
a  stockholders'  meeting  should  be  called  to  authorize  the  execution  of  a  mortgage 
upon  the  property  of  the  company.  Including  the  mine  thus  bought,  to  secure  the  pur- 
chase price  of  the  latter.  The  capital  stock  of  the  company  Is  divided  hito  «IO.O0O 
shares:  at  this  meeting  of  the  stockhoMers  268^000  shares  were  represented;  of  which 
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tbe  luresident  owned  47JS01  ftharm.  and  188,386  sbares  were  owned  by  the  wife  of  **C/* 
and  were  controlled  by  '*C;"  tbere  were  no  votes  east  against  the  resolution  to  mort- 
gage, and  only  220^  were  cast  In  Its  fayor,  as  the  president  did  not  vote,  and  as  ''C" 
did  not  vote  the  one  share  held  by  him.  Tlie  mortgage  was  executed  to  a  trustee  for 
the  bondholders;  upon  default  In  the  mortgage,  foreclosure  proceedings  were  com- 
menced; thereupon  plaintiffs  who  are  minority  stockholders  and  one  of  whom  Is  a 
director,  brought  this  suit  to  enjoin  the  prosecution  of  the  foreclosure,  field,  that 
the  purchase  by  the  board  of  trustees  was  fraudulent  and  InTalld  as  to  plaintiffs; 
Held,  further,  that  the  mortgage  was  fraudulent  and  yold  under  the  laws  of  Mon- 
tana, because  the  transaction  would  not  have  received  the  number  of  votes  required. 
If  "C"  had  not  caused  the  shares  of  his  wife  to  be  voted  In  its  favor.-  Oerry  v.  ?  he 
BiBmarcH  BaiHc^  191. 
The  directors  of  a  corporation  are  trustees,  and  cannot  use  their  position  for  their 

personal  proflt.<-id. 
After  obtaining  possession  of  the  mine,  the  company  under  the  management  of  **B*'^ 
and  "C"  expended  more  money  than  was  expended  when  the  company  was  earning 
dividends;  thus  an  Indebtedness  was  Incurred  which  brought  about  the  foreclosure. 
Held,  that  under  the  facts  of  this  case  "B"  having  gahied  an  advantage  through  his 
own  wrong.  It  was  not  necessary  for  plaintiffs  to  first  offer  to  restore  the  mine  to  "B"* 
or  place  him  in  statu  quo,— Id, 
Held,  that  under  the  facts  In  this  case,  plaintiffs  could  bring  this  suit  without  proving 
or  alleging  a  refusal  of  the  board  of  directors  so  to  do.— id. 

4.  The  trustees  of  the  corporation  who  filed  a  report  which  did  not  specify  as  a  debt  of 
the  company  its  liability  on  a  covenant  of  title,  are  not  liable  for  a  false  report,  if  at 
the  time  the  report  was  filed,  the  breach  of  the  covenant  was  not  known  to  them, 
(i  400,  Fifth  Division  of  the  Complied  Statutes.  {  461  of  the  Civil  Code  oonstrued.)- 
Oiddimjs  V.  HoUer,  263. 

r>.  A  report  filed  by  the  trustees  of  a  corporation  which  states  that  the  capital  was  paid 
In  full.  Is  not  a  *'faise  report,"  because  of  the  mere  fact  that  property  for  which  It 
was  Issued  has  decreased  In  value.— /d. 

i;.  Trustees  of  a  corporation  who  have  filed  a  false  report  are  not  liable  for  debt  of  the 
corporation  theretofore  contracted,  (ft  460  and  468,  Fifth  Division  of  the  Compiled 
Statutes,  being  1446  of  the  CivU  Code  construed.)   Id, 

7.  The  president  of  a  corporation  organized  to  acquire  townsites  and  erect  buildings, 
has  no  Implied  authority  to  act  as  Its  managing  agent  and  bind  the  company  by  a  con- 
tract with  an  architect  for  building  plans.— If  otMos  v.  WhUe  Sulphur  Springs  Ab- 
Boeiation,  860. 

8.  In  this  case,  the  evidence  did  not  show  that  the  president  was  In  the  active  conduct 
and  management  of  the  business  of  the  company,  or  that  he  had  full  control  of  Us 
business,  or  was  its  principal  stockholder,  or  that  he  had  express  authority  to  con> 
tract  for  the  plans  or  buildings  to  be  erected  by  the  company  without  the  sanction  of 
the  board  of  directors,  or  that  he  had  general  authority  to  act  for  the  board,  or  that 
it  was  his  custom  to  exercise  publicly  such  powers,  or  tliat  the  company  led  the  pub- 
lic to  believe  that  he  had  such  powers  or  knew  of  the  contract  sued  upon;  and  it  was 
held  that  the  mere  fact  that  the  president  had  had  repairs  done  by  plaintiff  to  a  build- 
ing belonging  to  the  company,  was  not  sufficient  to  Justify  a  flndhig  that  he  had  power 
to  bind  the  company  by  (he  contract  sued  upon.— Id. 

9.  An  aetlon  will  not  lie  to  corapei-a  corporation  to  transfer  stoek  to  .plaintiff,  when  It 
appears  that,  prior  to  the  purchase  of.  tbe  stock  by  him,  an  attachment  was  levied 
upon  the  stock  belonging  to  his  Yendor. —Matmevitz  v.  Citizens  District  Messengtr  6c 
Burglar'Alarm  Telegraph  Co,,  868. 

10.  A  corporation  organized  to  carry  on  hardware  business  has  power  to  buy  claims 
against  third  parties  Indebted  to  It,  when  such  purchases  are  made  In  good  faith  and 
for  the  protection  of  Its  own  claims.— MaAoney  v.  Butte  Hardware  Co,,  877. 

11.  Where  it  appears  that  the  manager  of  a  corporation  has  bought  other  claims  against 
third  parties  Indebted  to  it,  and  that  it  has  brought  suit  for  the  collection  of  the 
claim  of  philntlff  against  such  third  parties  purchased  by  such  manager,  a  verdict 
will  not  be  set  aside  on  the  ground  that  the  authority  of  the  manager  was  not  shown. 
"Id. 
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12.  Wliere  an  agent's  autbortty  to  purchase  sueli  claims  is  at  issue,  it  is  error  to  i 
to  admit  in  eyidence  the  articles  of  incorporation  of  the  company.— Id. 

! 

COSTS.  I 

See  Appeals,  28, 29— Attobkby  and  Client.  | 

COUNTIES. 
See  Constitution,  5, 6, 7. 

COUNTY  COMMISSIONERS. 
See  Salbs  of  Pbbsonal  Pbopebtv. 

COURTS. 
Jubihdiction. 

COVENANTS. 

The  United  States  is  a  **per8on"  included  in  the  terms  of  a  covenant  against  '*all  and 
every  person  or  persons  whomsoever  lawfully  claiming  or  to  claim  the  same."— Oid- 
dinga  v.  Holler,  268. 

CROSS-EXAMINATION. 
See  Evidence. 

DAMAGES. 

See  Instructions,  7— Public  Roads. 

Defendant  offered  to  prove  that  plaintiff  by  an  expenditure  of  Sioo  coold  have  en- 
tirely avoided  or  materially  decreased  the  damages  caused  by  defendant's  act;  and 
also  requested  certain  instructions  on  this  theory  of  the  law.  HicIJ.  it  was  error  to 
refuse  the  evidence  and  instructions;  Held,  also,  that  such  refusal  is  not  justlfled  by 
an  argument  of  counsel  for  respondent,  to  the  effect  that  plaindfl  could  not  hATe 
avoided  the  damages— It  was  for  the  Jury  to  say  from  the  evidence  whether  or  not 
this  could  have  been  done.—Sweeney  v.  Montana  Central  Railway  Co,,  16S. 

DEATH. 

Proof  of,  see  Exbcutobs  and  Administbatobs. 
Presumption  of,  see  Executobs  and  Administbatobs, 

DEEDS. 
See  Do  WEB— Water  Rights. 

DEEDS  OF  TRUSTS. 
When  are  asslgnme  .ts,  see  Assignments  fob  Benefit  of  Obbditobs. 

DEFAULT. 
Opening  of,  see  Pbacticb  (Civil)  4, 5— Judgments.  ' 

DELIVERY. 

See  SAiosa  of  Pebson al  Pbopbbty— Assignment  fob  Bbnbfit  of  Cbbditobs. 

The  evidence  Introduced  by  plaintiff  tended  to  prote  that,  on  July  2Mh,  itti,  the 
Stock  Growers'  National  Bank  of  Miles  City,  being  insolvent,  suspended  boslness: 
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that  B,  the  cuhier,  was  the  only  offioer.  and  M  was  the  only  director  of  the  Bank 
present  at  the  time;  that  B,  being  a  debtor  to  the  bank,  upon  the  adTlce  of  M,  by  a 
written  Instrument  reciting  a  consideration  of  one  dollar,  **sokl  and  assigned"  to  the 
bank  a  certain  frame  boikllng  situated  on  what  is  known  as  the  right  of  way  in  the 
town  of  Bed  Lodge,  which  Is  seyeral  hundred  miles  distant  from  Miles  City,  **sald 
building  being  occupied  at  present  by  H.  J.  Armstrong  ft  Co.;"  and  there  was  also 
Indudea  a  horse  and  other  personal  property;  the  Instrument  was  witnessed  by  M, 
and  B  then  in  his  pr  Sence  and  stiU  acting  under  his  adylce  deposited  the  paper  in 
thCTaultof  thebank;  that  B  then  notified  the  bank's  bookkeeper  of  what  he  had 
done,  and  directed  him  to  communicate  the  same  to  the  person  who  should  take 
chargeof  the  bank;  that  on  August  8th,  before  the  levy  of  attachment,  B  notified 
Armstrong  ft  Co.  in  writing,  of  the  transfer,  and  directed  that  firm  to  pay  to  the  re- 
oelyer  of  the  bank  all  rents  due  or  to  grow  due  upon  the  written  lease  under  which 
they  were  in  possession  of  the  building;  that  when  the  leyy  was  made,  the  clerk  in 
charge  of  the  store  told  the  sheriff  of  this  notice.  There  was  no  question  of  actual 
fraud,  but  defendant  claimed,  in  his  motion  for  non-suit,  that  the  transfer  was  fraud- 
ulent as  to  creditors.  Held,  that  under  the  facts  stated  there  was  some  CTldence 
tending  to  show  an  acceptance  of  the  bill  of  sale  by  the  bankJ  HeM,  also,  that  there 
was  some  evidence  tending  to  show  a  delivery,  and  that  it  was  error,  under  these  cir- 
cumstances, to  grant  a  motion  for  a  non-suit.-  State  ex  rtL  v.  Conrow^  104. 

DEMAND. 

See  Plbadikob,  13. 

DElfUBBER. 
See  PUCADIN08— Answer  after  demurrer  overruled,  see  Appeals,  23. 

DEPOSITION. 
See  Appbaub,  18. 

DESCRIPTION. 

See  EviDBircB. 

DIBECTOB8. 
See  C0RP0BATI0K8. 

DISCRETION. 

See  iNJUKcnoNS. 

DOWER. 

See  Statutb  of  Limitations,  1. 

Ad  action  by  a  widow  to  recover  a  dower  right  and  for  the  value  of  rents  and  profits, 
does  not  abate  upon  her  death,  but  survives  to  her  legal  representatives,  under  seo- 
tloD  82  of  the  Code  of  Oivll  Procedure  (1887)  providing  that  an  action  shall  not 
abate  by  the  death  of  a  party,  but  shall  survive  and  be  maintained  by  his  represen- 
tatives or  successors  In  Interest.— Jiyfide  ▼.  TTolri^/leM,  99. 

A  sheriff 's  deed  to  lands  sold  under  a  Judgment  against  the  husband  conveys  to  the 
'  purchaser  only  the  title  of  the  husbHnd  and  not  the  wife's  Inchoate  right  of  dower.— 
Id.     . 

A  <|ult-clalm  deed  executed  by  a  Judgment  debtor  after  the  saie  of  his  lands  under 
an  execution  conveys  merely  the  right  of  redemption  and  does  not  affect  the  wife's 
right  of  dower.— id. 
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BLECmONS. 

1.  Section  1861  of  the  Political  Code,  prorldet  that  if  a  voter  **shaU  desire  to  vole  a 
straight  party  ticket,  he  may  do  so  by  making  a  cross  at  the  head  of  the  llsl  raprc^ 
senting  his  party  ticket.  If  he  shall  desire  to  vote  for  any  candidate  or  candidates 
on  any  other  list,  he  shall  make  a  cross  opposite  the  name  of  every  capdldate  for 
whom  he  desires  to  vote;"  and  section  1408  provides  that  "if  part  of  a  bailoC  la  suffi- 
ciently plain  to  gather  therefrom  the  elector's  intention,  it  Is  the  duty  of  the  Judges 
of  election  to  count  such  part."  Held^  that  where  a  hallot  is  inarked  with  a  craca  at 
the  head  of  a  party  list,  which  contains  no  candidate  for  a  certain  ofllce,  and  Is 
inarked  with  a  cross  opposite  the  name  of  a  candidate  for  that  office  under  anottier 
list,  the  hallot  should  he  counted  for  all  candidates  under  the  party  list  aod  for  the 
candidate  so  marked.— Dfclc^rman  v.  OtltUhorptt  24», 

■2,  Where  a  ballot  is  marked  with  a  cross  at  the  head  of  a  party  llat,  aod  a  eroas  is 
marked  opposite  the  name  or  names  of  one  or  more  but  not  an  of  llie  candidates 
under  that  list,  and  no  other  marks  are  made,  the  ballot  should  be  eoonted  for  all 
candidates  under  the  list.— /d. 

4.  **D"  and  **6"  were  candidates  for  the  same  office;  eight  ballots  were  marked  with 
a  cross  at  the  head  of  the  list  containing  **D*b"  name;  on  the  same  ballots  a  cross 
was  marked  opposite  the  names  of  certain  candidates  other  than  **6"  under  another 
list.   Held,  that  these  ballots  should  have  been  counted  for  **D.**—Jd, 

4.  If  the  eight  ballots  above  referred  to  had  also  been  marked  with  a  cross  oppoaite 
'•6's"  name,  then  they  should  not  be  counted  either  for  '*G"  or  **D."— Jd. 

5-  In  this  state  a  person  claiming  to  have  been  elected  to  an  office,  may  bring  a  pro- 
ceeding under  section  20l0>ln  the  nature  of  quo  loarranto,  although  section  1414  same 
code  gives  another  remedy  for  a  trial  of  the  same  question.— iftaie  ex  rel,  Broota  v. 
Fransham,  273, 

•0.  Where  a  political  party  is  regularly  organized  and  has  a  party  name,  candidates 
nominated  by  petition  of  electors  belonging  to  that  party  are  not  entitled  to  be 
placed  on  the  ballot  under  the  name  of  that  party;  party  nominations  cannot  be 
made  by  petition.— Id. 

7.  Under  section  18S1, 18M  and  1866  of  the  Political  Code,  the  baUota  are  prepared  and 
provided  by  the  respective  county  clerks;  and  it  is  the  duty  of  the  clerk  to  publish  in 
one  or  more  newspapers  the  homlnations,  at  least  ten  days  before  the  election  (Sec- 
tion 1818,  Political  Code);  held,  that  the  object  of  this  publication  Is  to  afforded 
portunlty  to  correct  errors  and  omissions  before  elections.  (|  1822  of  the  PollCleai 
Code.}-Jd. 

8.  Held,  accordingly,  that  unless  the  corrections  are  made  before  the  election,  the  bal- 
lots cannot  be  rejected  because  the  nominations  were  not  properly  made. 

!9.  The  fact  that  the  district  Judge  of  the  county  was  also  a  candidate  for  re-eieetioD 
and  thus  disqualified,  does  not  change  the  rule;  application  could  be  made  to  any 
other  district  Judge.~id. 
10.  The  laws  of  this  state  permit  an  elector  to  vote  a  straight  party  ticket  by  maiinng 
a  cross  at  the  head  of  his  party,  or  he  may  mark  a  cross  opposite  the  name  of  ever}* 
candidate  on  the  list;  if  he  desires  to  vote  for  a  candidate  or  candidates  on  anotiier 
list,  then  he  must  make  a  cross  opposite  the  name  for  every  candidate  for  whom  he 
desires  to  vote.  Held,  that  where  there  are  two  candidates  for  the  same  office,  bal- 
lots which  are  marked  with  the  cross  at  the  head  of  the  list  containing  the  name  of 
one  of  the  candidates,  and  with  a  cross  opposite  the  name  of  the  other,  cannot  be 
counted  for  either,  as  It  is  impossible  to  ascertain  the  intent  of  the  voler.--Id. 

BMINBNT    DOMAIN. 

See  Public  Boai>8. 

i .  Section  15,  arUde  8  of  the  constltuttea,  provides  that  **the  use  of  aJl  watncs  tliat  ace 
now  appropriated  or  may  hereafter  be  appropriated,  for  sals,  rental,  dlatrlbaaBD  or 
other  beneficial  use,  and  the  tight  of  way  over  the  lands  of  others  for  all  dttehes 

necessarily  used  ttieiewith  shaU  be  held  to  beapobUs  uae^"   Hefd,thatthe 

pitfase  *'other  beneficial  use"  InohideB  other  uses  than  sveh  as  are  kindred  to  rental, 
sale  or  distribution.— ^TUinflfhotue  ▼.  TayUn-,  4S3, 
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2.  Hie  use  of  water  to  eulttyate  a  iMutlcalar  traet  of  land,  to  a  paMic  use,  under  seetion 
l5,aittcle8of  the  eoiMtitutioii.— 7d. 

3.  Tlie  law  of  Bfiarch  6,  IMI,  which  authorizes  a  proceeding  to  condemn  a  right  of  way 
ofoc  the  lands  of  another  for  a  ditch  to  be  used  for  irrigating  parpoees,  to  not  un- 
eoostltBtional.-  Id. 

4.  The  mere  fact  that  p'aintlffs  had  been  trespassers  upon  defendant's  land,  does  not 
deprlTO  them  of  the  right  to  condemn  a  right  of  way  for  a  public  use.    Id. 

ENDORSEE. 

See  Nbootiablb  Instruments. 

EQUItY. 

See  ATTACHMBNT8,  FBAUDULKNT  CONVKrANCBS— TKUSTS. 

In  a  suit  In  equity,  the  court  can  set  aside  the  verdict  or  findings  of  the  Jury,  and 
adopt  findings  of  Its  own.— WBaitrhe  y.  ButU  Lodge,  etc.^  541. 

EQUITABLE  JUBI8DICTI0N. 

See  Assignment  for  Benefit  of  Creditors— Fraudulent  Conveyances— 
Trusts. 

ERROR. 
Immaterial  Error— See  Appeals  21. 

ESCROW. 
Sales  of  Contracts,  i.  2. 

ESTOPPEL. 

See  Sales  of  Personal  Property,  2. 

Where  plaintiff  sues  to  recover  the  reasonable  value  of  the  use  of  premtoes,  and 
proves  a  written  lease  and  an  oral  modification  thereof,  he  is  estopped  from  object- 
ing to  evidence  proving  the  modification  of  the  lease  by  way  of  reduction  of  rent.— 
MoMl  V.  SehuXta,  88&. 

EVIDENCE. 

See  Appsals  21  for  Immaterial  Error— Attorney  and  Client— Conflict  in. 
see  Appeals— E<)uiTY,  New  Trials- See  also  Estoppel,  Judombnt»— Prac- 
tice—Summons— Water  Bights. 

1  Where  the  only  evidence  In  the  record  shows  that  the*  amount  of  the  appropriation 
of  water  was  from  60  to  00  inches,  a  finding  fixing  the  amount  at  160  Inches  to  not  sus- 
tained by  the  evidence.— JfcDofuOd  v.  ixBnneii.  78. 

2.  In  an  action  upon  an  accident  insurance  policy,  the  burden  to  upon  the  defendant  to 
prove  contributory  negligence,  (citing  HigUy  v.  Qiknuir,  8  Montana  90;  WaXl  v.  Bafi- 
way  Companvt  12  Montana,  44, 29  Pac.  721;  Nelson  v.  CUy  of  Helena^  16  Montana,  21. 
as  Pac.  986);  this  rule  to  not  changed  by  an  allegation  in  the  complaint  that  deceased. 
at  the  time  he  was  Injured,  was  using  due  diligence  for  hto  personal  safety.— Jfuf- 
vfUs,  A€tm.  V.  P.  M.  a.  Im.  Co.,  95. 

8.  In  SQoh  an  action,  held  that  evidence  tending  to  show  a  practice  of  deceased  of 
jumping  on  moving  trains  was  properly  excluded.— Id. 

4  EvMence  having  been  Introduced  by  defendant  showing  that  the  wounded  man  had 
been  found  between  the  tracks;  Md,  that  evidence  as  to  the  spaee  between  thecars 
and  the  traek  was  properly  admitted  In  rebuttal,  as  It  tended  to  coatraAlct  defendant's 
testimony;  heldy  aleo  that  plaintiff  has  ttie  right  to  Introdnee  In  rebuttal  testimony 
on  the  tosvfr  of  eootrlbnlory  negilgenee.- Id. 
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5.  Plaintiff  in  rebuttal  in  order  to  contradict  a  wltnegt  of  defendant  offered  In  evi- 
dence the  testimony  of  such  witness  taken  at  the  coroner's  Inquest  and  aliaied  and 
sworn  to  uy  him;  to  this  defendant  objected  because  it  did  not  appear  Chat  an  the 
testimony  of  the  witness  was  taken  down  at  that  time;  held,  lit.  That  the  dbjection 
was  properly  oTcrruled;  2od,  That  in  the  absence  of  anything  to  the  contrary,  It 
would  be  presumed  that  all  the  cTidence  was  taken  down.— Id. 

6.  Held,  there  being  no  CTidence  to  the  contrary,  it  will  be  presumed  that  the  pubUe 
administrator  and  the  court  acted  honestly  and  carefully  in  such  a  oompromlse; 
Held,  also  that  it  will  be  presumed  that,  before  making  an  order  allowing  a  com- 
promise, the  court  was  informed  of  the  necessity  for  the  same  and  the  terms 
thereof.— Id. 

7.  It  was  proper  to  sustain  objection  to  questions  upon  cross-examination  of  irialntilTs 
witnesses  asked  for  the  purpose  of  proving  the  afflrmatlTC  defense  set  up  In  the 
answer.— Daot<  t.  Morgan,  Hi. 

8.  A  witness  cannot  give  his  opinion  as  to  whether  the  father  or  mother  is  the  more 
suitable  custodian  of  their  minor  child.~State  ex  rel,  Olroux  v.  Gfrmisr,  i49. 

9.  The  trespass  complained  of  was  the  digging  of  a  new  channel,  which  changed  the 
natural  course  of  a  stream  which  ran  through  plaintiff's  land.  The  trespass  was  not 
continuous  in  its  nature,  this  was  admitted  by  plaintiff.  Erldenee  was  admitted 
tending  to  prove  the  difference  In  the  market  value  of  the  land  before  and  alter  the 
trespass.  Subsequently  plaintiff  introduced  evidence  of  the  result  of  the  stream 
overflowing  the  new  channel  subsequent  to  the  original  trespass.  Held,  that  this 
evidence  was  properly  admitted  for  the  purpose  of  showing  the  difference  In  the 
market  value  of  the  premises  before  and  after  the  trespass.— Sweeny  v.  Mont.  C. 
Ry.  Co,,  163. 

10.  In  an  action  for  conversion,  the  answer  admitted  that  plaintiff  had  been  the  owner, 
and  then  alleged  title  in  defendants  by  conveyance  from  vendee  of  plaintiff:  at  the 
trial,  defendants  offered  evidence  tending  to  show  plaintiff's  declaration  that  he  bad 
sold  the  property.  Held.  that,  it  appearing  that  plaintiff  had  been  the  owner  of  the 
property,  the  presumption  was  that  he  continued  to  remain  so;  that  as  the  declara- 
tions admitted  In  evidence  tended  to  show  a  sale  by  pUUntiff .  It  was  error  to  refuse 
in  rebuttal  evidence  tending  to  show  statements  made  by  defendant's  vendor  to  their 
agent  prior  to  and  at  the  time  of  the  alleged  sale  t  them,  that  he  was  not  the  owner 
of  the  property.- Latiben/kelmer  v.  Baeh,  Cory  A  Co,,  177. 

11.  A  witness  for  plaintiff  testified  that  one  of  defendant's  witnesses  «ald  to  him**do 
you  want  to  make  three  dollars;  there  is  a  subpoena,  and  there  Is  three  dottars  in  it; 
go  and  see  Murray's  (defendant's)  lawyer,  and  get  subpoenaed  and  there  is  three 
dollars  in  It."  Held,  that  the  testimony  was  immaterial  and  was  properly  stricken 
out.-Reordon  v.  PtUtenon,  281. 

12.  Where  an  attorney  sues  for  services  rendered  in  an  action,  it  is  not  error  to  allow  an 
expert  to  answer  a  hyiiothetlcal  question  which  does  not  include  the  result  of  the 
Utigation;  for  although  that  is  a  fact  which  the  Jury  may  consider,  it  may  be  brought 
out  upon  cross-examination  of  the  witness.— Jforrl/7  v.  Hersl^leld,  245, 

18.  In  an  action  to  recover  a  horse,  which  defendant  elahned  to  have  bought  flrom  **H." 
the  bill  of  sale  to  "H"  containing  a  description  of  the  horse  Is  hearsay  evldenoe  as  to 
defendant  and  upon  his  objection  was  properly  excluded.— Jfeltitlre  v.  MeCdbe,  JW. 

14.  The  facts  given  In  evidence  must  prevail  over  the  conclusion  which  the  witnesno  tai- 
correctly  draw  from  the  facts;  the  conclusion  is  more  of  a  question  of  law.— Oueir  v. 
Hiieviege,  241, 

15.  Accordingly,  where  the  facto  hi  evidence  are  merely  that  the  witnesses  had  found, 
prior  to  the  application  for  the  placer  patent,  streaks  of  quartz,  cropplngs  that  In- 
dicated the  existence  of  leads  and,  under  these  cropplngs,  veins  between  granite 
walls  and,  in  their  opinion,  carryinii  silver,  the  location  of  a  mining  claim  on  one  of 
these  veins  and  partly  within  the  placer  claim,  and  the  abandonment  of  thei 
because  of  the  expense  of  working  it— and  where  no  assay  or  other  means 
tried  to  determine  whether  or  not  tuevein  carried  any  ore  of  maHEetablei 
Held,  that  the  evidence  did  not  Justify  the  finding  of  the  Jury  that  the  *«Trttts"  were 
"known  vehis  or  lode  "  within  the  meaning  of  section  3388.— Id. 

16.  It  is  error  to  refuse  to  admit  cross-examination  of  a  witness  on  an  iiJimaterlal  mat- 
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tor  tettlfled  to  by  him,  wbeo  sd  Instruction  Is  sutMequently  glTen  on  the  theory  that 
such  testimoDy  was  competent  and  material.— MaTkmey  v.  BuUe  Hardware  Co,,  377. 

17.  Where,  to  show  the  authority  of  an  agent  to  buy  plaintiff's  claim  against  third  per- 

sons, prior  puichasee  of  claims  by  him  are  admitted  inOTldence.  it  Is  error  to  refuse 
to  admit  In  evidence  Judgment-rolls  In  suits  showing  that  such  clahns  entitled  the 
holders  thereof  to  a  specific  Hen  on  property,  as  such  evidence  might  tend  to  show 
that  the  manager's  authority  was  confined  to  the  purchase  of  similar  clalms.~/d. 

18.  In  an  action  by  the  endorsee  of  a  check  against  the  maker  and  the  payee,  the  answer 
alleged  that  the  check  was  obtained  without  consideration  and  by  false  and  fraudu- 
lent practices,  and  transferred  to  plaintiff  without  consideration  and  for  the  pur- 
pose of  defeating  the  defendant's  defense;  on  direct  examination  plaintiff  testified 
that  he  had  had  some  business  transaction  with  **L,"  the  payee  of  the  note;  on 
cross-examination  the  witness  was  asked  If  he  had  not  gambled  In  his  own  saloon 
and  won  several  hundred  dollars  from  the  payee.  Held,  error  to  sustain  an  objec- 
tion to  the  question  on  th»  ground  that  It  was  lmmaterlal.~HarrfrH7ton  v.  B.  A  B. 
M,  Co,,  411, 

19.  In  such  an  action,  the  declaration  of  the  payee  of  the  note,  made  a  few  hours  after 
his  transfer  of  the  same,  and  stating  that  he  had  obtained  it  by  gambHng,  and  that 
he  endorsed  It  so  that  the  money  could  be  obtained  on  It  for  him,  Is  admissible  In 
evidence,  although  not  made  in  the  presence  of  the  endorsee,  as  It  Is  part  of  the  res 
(/estoe  and  tends  to  show  a  conspiracy.-— Id. 

20.  In  an  action  of  ejectment,  the  burden  Is  upon  the  defendant  to  establish  his  claim  of 
adverse  possesslon.-Ven/iinjs  v.  Chyrman.  545, 

21.  In  such  an  action,  where  defendant  has  introduced  evidence  tending  to  show  his  ad- 
verse possession,  plaintiff  Is  entitled  to  introduce  evidence  in  rebuttal  tending  to 
show  the  contrary.— Id. 

22.  In  an  action  for  conversion,  where  the  title  of  the  plaintiff  Is  attacked  for  fraud,  he 
may  l>e  rigidly  cross-examined  as  to  the  bona  fides  of  his  title.— PinciM  v.  Reynoids, 

564, 

2S.  Where  the  plaintiff  Is  a  party  to  a  conspiracy  to  defraud  creditors,  the  declarations 
of  his  co-conspirator,  although  made  In  his  absence,  are  admissible  in  evidence.— Id. 

EXECUTIONS. 
Bee  JuDOMBNTB— For  wrongful  levy,  see  Sheriff. 

1 .  Entry  on  Indian  lands  by  an  officer  to  levy  an  execution  Issued  by  a  state  court  on 
property  of  one  not  an  Indian,  but  residing  on  the  Indian  land  by  consent  of  the  tribe, 
is  not  interdicted  by  the  provision  of  the  enabling  act  of  Montana  that  all  Indian 
lands  in  the  state  "shall  remain  under  the  absolute  Jurisdiction  and  control  of  the 
congress  of  the  United  States.  "—;Sf^  v.  McLaughlin ,  800. 

2.  One  not  an  Indian  acquires  no  tribal  relatlona  by  marriage  with  an  Indian  woman 
and  residence  on  a  reservation.- Id 

5.  The  provisions  of  article  2  of  the  treaty  of  1866  with  the  Flathead  Indians,  that  there 
might  be  placed  on  their  reservation  *'other  friendly  bands  of  Indians  of  the  territory 
of  Washington,''  who  mlgbt  agree  to  be  consolidated  with  the  Flathead  Nation,  does 
not  authorize  the  adoption  Into  the  tribe  of  a  quarter-breed  Chippewa,  who  is  n  ar- 
ried  to  a  Flathead  woman.— Id. 

4.  The  fact  that  a  man  is  permitted  by  the  United  States  authorities  to  reside  on  a  reser- 
vation with  his  Indian  wife  does  not  raise  a  presumption  that  the  government  in- 
tended he  should  acquire  the  status  of  a  tribal  Indian.— Id. 

6.  A  refusal  of  an  Indian  agent  to  consent  to  entry  by  a  sheriff  on  the  reservation  to  levy 
execution  on  the  property  of  one  not  an  Indian  does  not  excuse  the  sheriff  from  mak- 
ing the  levy.— Id. 

6.  Advice  of  a  United  States  disttict  attorney  that  the  sheriff  had  no  right  to  enter  the 
reservation  without  the  agent's  consent  does  not  excuse  the  sheriff  from  making  the 
levy.— Id. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Flkadinob— EviDBKCB,  8. 
U    Held  that  an  order  of  the  court  authorizing  an  admlnlstraler  to  settle  a  claim  be- 
Vol.  XIX-«9 
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loDglng  to  the  estate  to  tbe  best  poMlble  advantage  was  not  InTftUd  under  seetkn  sas. 
Probate  Practice  Act,  GompUed  Statutes  1887,  section  3787.  Code  of  GIyU  Froeediue, 
1896 .  The  court  haying  first  determined  tbe  necessity  for  a  oompromlae  may  author- 
ize the  administrator  to  settle  a  claim  '*to  the  best  adyantage  possible."— IfiflviNe, 
Adminigtratar,  t.  Paei^  Mutual  lAfe  Inguranec  Co^  95. 

2.  The  public  administrator  has  the  same  power  to  compromise  claims  as  an  adminis- 
trator or  or  executor  has.  (S  8B0  Probate  Practice  Act.  Compiled  Statotes,  1887. 
14628,  Political  Code,  1896.  conBtnied.)-id. 

8.  In  application  for  letters  of  administration  where  there  is  no  conteet,  affldatlts  of 
non-resident  witnesses,  taken  before  a  notary  public,  may  be  used  to  prove  death,  al- 
though no  commission  was  issued  and  no  notice  was  given  that  the  testimony  of  such 
witnesses  would  be  taken.^In  re  IAter*$  EskUet  474. 

4.  The  district  Judge,  if  he  is  not  satisfied  with  the  proof  thus  oilered.  has  the  power  to 
order  further  testimony.- Id. 

fi.  The  law  presumes  the  death  of  a  person  who  is  shown  to  have  departed  from  her 
home  more  than  14  years  prior  to  application  tor  letters  of  admlnistradcHi,  and  has 
never  returned,  and  who  has  never  been  heard  of  by  her  mother  and  sisters  for  more 
than  14 years,  although  they  made  diligent  search  in  the  attempt  to  And  her.— Id. 

PEES. 
Of  Sheriff,  see  Forbci/>8URE,  1— Attobnby  and  Guent,  2. 

FELLOW  SERVANTS. 
See  Master  and  Servant. 

FENCES. 
See  Constitution,  4-On  homesteads,  see  Mortoaob. 

FINDINGS. 
See  Appeals,  9, 10, 14— Equity— Evidence. 

FIXTURES. 
On  homestead,  see  Mortgages. 

FORECLOSURE. 

See  Homestead -Pleading.  14. 

Under  section  4634  of  the  Political  Code,  a  sheriff  is  entitled  to  his  commission  on  the 
purchase  price  of  real  estate  sold  by  him  under  an  order  of  sale  in  a  suit  of  fore- 
closure when  the  mortgagee  buys  in  the  premises.— J  ur^erw  v.  Hauaer,  184. 

FOREIGN  JUDGMENT. 
See  Judgments,  6. 

FORFEITURE. 
Of  ball  bond,  see  Bail. 

FORMER  ACQUITTAL. 
See  APPEALS.  1— Practice  (Criminal). 

FRAUD. 
See  Corporations— Evidence— Instructions— Fraudulent  Gokvetaitcks. 
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fraudulent  conveyances. 

See  A88IONMENT  FOB  BBNBPIT  OF  CBBDITORS— CORPOBATIOKB,  8— DBLIVERY— 
EVIDBKCB— INSTBUCTIOKB— PLBADIKGS. 

1.  Under  the  preemption  law  defendant  Ferdinand  Wassweller  obtained  patent  to  160 
acres  of  land,  one-half  of  which  he  soldin  1878  for  $10,000,  of  which  one-half  was  paid 
to  him  at  once,  and  the  other  half  was  subsequently  paid  to  the  wife,  who  in  Septem- 
ber, 1883,  turned  It  over  to  her  husbahd;  from  defendants'  testimony  it  further  ap- 
pears that  they  had  an  agreement  between  themselyes  that  she  was  to  haye  one-half 
of  the  purchase  price  of  the  land  wheneyer  the  same  was  sold,  and  one-half  of  the 
profits  of  the  business  which  they  conducted  on  the  premises.  It  further  appears 
from  defendants'  testimony  that,  when  Mrs.  Wassweller  paid  to  her  husband  the 
money  aboye  mentioned,  it  was  agreed  between  them  that  he  should  use  the  money 
in  Improvements  upon  the  half  of  the  premises  not  sold,  and  that  he  should,  upon  de- 
mand, convey  to  her  that  half  of  the  real  estate  for  her  own  separate  use,  which  he 
did  in  June,  1892,  by  a  deed  to  one  "T"  who  thereupon  eouYeyed  the  premises  to  the 
wife.  In  1887  the  cefendant  Ferdinand  W»ssweiler  gave  to  plaintiff  his  promissory 
note  in  pajrment  of  material,  a  part  of  all  of  which  he  had  used  in  improyements  on 
the  premises  subsequently  conveyed  to  the  wife,  the  title  of  the  premises  being  in  the 
husband  of  reeoi  d  and  remaining  in  his  name  until  June,  1892.  Held,  that  by  reason 
of  the  negligence  and  laches  of  the  wife  in  aUowing  the  title  to  stand  in  her  hus- 
band's name  and  in  allowing  him  so  to  use  the  same  and  hold  the  title  thereto  as  to 
induce  others  to  believe  that  he  owned  the  property,  she  could  not  In  equity  claim 
the  premises  freed  from  the  lien  of  plaintiff's  Judgment.— Holter  v.  WaimweUer,  189. 

2.  A  Judgment,  which  is  obtained  upon  notes  known  by  the  holder  thereof  to  have  been 
made  for  the  purpose  of  defrauding  creditors,  is  void  as  to  creditors.— Pinotis  v. 
JUynolda,  664. 

8.  Where  a  Judgment  is  void  as  to  creditors,  and  the  plaintiff  in  the  action  is  the 
purchaser  at  the  execution  sale,  his  title  Is  void  as  to  an  attacking  creditor.— id. 

4.  Although  such  creditor  extended  credit  after  he  knew  of  the  sale,  he  may  attack 
the  same  for  such  a  demand  when  he  ascertains  that  the  sale  was  frauduleut.— Id. 

GAMBLING. 
See  Practicb  (Crtminal)  8, 4. 

GARNISHMENT. 
For  effect  of,  see  Attachmbnt. 

HABEAS  CORPUS. 

1.  A  proceeding  in  TMbeos  corpus  Is  summary,  and  unsubstantially  technical  rules  of 
evidence  should  not  control.— 8taee  ex  rel.  Oiroux  v.  Qiroux,  149. 

2.  At  common  law  where  the  father  and  mother  are  equally  fitted  for  the  care  of  their 
child,  the  right  of  the  father  is  superior.— Id, 

HEAD  OF  FAMILY. 
See  HusBAKD  akd  Wife. 

HOMESTEAD. 
See  MOBTOAQES. 

HUSBAND  AND  WIFE. 
See  FBAUDULBKT  CONVBVAirOBS— HaBBAS  COBPUS— M<tBTGAOB8. 

1.  An  agreement  between  husband  and  wife  providing  for  a  separaMon,  and  adjust- 
ment of  their  respective  Interests  in  property  and  for  the  future  support  and  main- 
tenanee  of  the  wife,  is  valid  only  when  It  is  to  take  effect  at  once  and  is  immediately 
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complied  with,  and  when  the  marital  relations  are  of  sueh  a  character  as  to  render  a 
separation  necessary  for  the  health  or  happiness  of  one  or  the  other;  mere  willing- 
ness to  Utc  apart  is  not  enough,  neither  will  the  agreement  he  enforced  when  It  Is 
the  result  of  mutual  caprice  or  reckless  disregard  of  marital  obligations;  neither  will 
such  an  agreement  be  enforced  when  It  is  to  be  used  as  a  means  to  fadiicate  a  di- 
vorce.^8Ubbin$Y.Mofrif,  115. 

2.  Held,  accordingly,  a  demurrer  to  the  complaint  was  properly  sustained,  where  the 
complaint  alleges  the  agreement  to  live  kpart,  the  mutual  obligations  thereunder 
and  the  breach  of  the  contract  by  the  husband,  but  neither  the  agreement  nor  the 
complaint  contains  any  statement  of  facts  showing  the  necessity  or  cause  for  sueh 
separation.— Id. 

8.  A  husband  who  llyes  with  his  family  is  the  "bead  of  the  family,"  and  this  relation 
cannot  be  destroyed  by  his  failure  to  support  his  wife  and  children,  or  by  the  mere 
fact  that  he  quarrels  with  his  wife  and  occupies  a  different  bed.— Barry  t.  WeHem 
Asnaranee  Co..  571. 

INDIAN  RESERVATIONS. 
See  ExscuTioMs. 

INFORMATION. 

See  Pbacticx  (Criminal) 

INJUNCTIONS. 

Action  on  injunction  bond,  see  Partibs— see  also  Juribdictiok— Plkaoiho& 

Although  the  granting  of  a  temporary  injunction  is  a  matter  of  discretion,  stlU  that 
discretion  must  be  sound,  and  is  subject  to  review;  and  where  it  appears  from  all 
the  facts  that  the  order  was  improperly  granted,  it  may  be  reversed  on  appeal.— 
SehOUng  v.  Reagan,  606. 

INSTRUCTIONS. 
See  APPKALS— Mastjbr  and  Servant- Plkadiitob  2, 

1.  Error  of  the  court  in  refusing  to  instruct  the  Jury  to  acquit  the  defendant  for  In- 
sufficiency of  the  evidence  to  warrant  a  conviction  will  not  be  considered,  where 
the  record  does  not  properly  present  the  evidence.— .State  v.  QawUh,  48. 

2.  The  policy  of  insurance  provided  that  it  should  cot  include  a  case  where  the  insured 
sustained  injuries  or  was  killed  while  violating  the  rules  of  any  company  or  corpora- 
tion; no  evidence  was  offered  of  any  rule  which  deceased  violated;  held,  that  an  in- 
struction to  the  effect  that  if  the  deceased  received  the  injuries  causing  his  death 
while  vioUting  a  rule  of  any  company,  defendant  was  not  liable,  was  properly  re- 
fused.—Ifitlvflle,  Adm,  V.  Foe.  M.  L,  ins.  Co,,  «5. 

3.  An  instruction  to  the  effect  that  the  plaintiff  could  not  recover  if  the  deeeased,  by 
any  negligence  on  his  part,  caused  his  death,  is  too  sweeping  in  its  terms  and  was 
properly  refused.— Jd. 

4.  Instructions  must  be  considered  as  a  whole;  and  where  instructions  are  given  which 
contain  the  correct  rule,  the  verdict  should  not  be  reversed  because  another  Instruc- 
tion does  not  give  the  law  on  that  subject  in  tuM.—MvXligan  v.  Ifont.  Union  Ry. 
Co.,  1$5, 

5.  There  is  no  error  In  charging  the  jury  in  such  a  case,  that  plaintiff  could  not  recover 
if  his  own  negligence  directly  contributed  to  his  injury.— id. 

Nor  was  it  error  to  charge  the  Jury  that  plaintiff  could  not  recover,  fbr  an  Injury 
caused  by  a  fellow  servant.— Id. 

6.  The  defendant,  a  constable.  Justified  under  an  execution  against  plaintiff's  grantor, 
alleging  that  the  sale  was  a  conspiracy  to  defraud  the  creditors  of  the  vendor,  to 
which  plaintiff  was  a  party;  evidence  tending  to  sustain  this  defense  was  Introduoed. 
Held,  that  it  was  error  to  refuse  a  request  for  an  instruction  that  **tf  the  Jury  believe 
from  the  testimony  that  the  sate   ^   *   *  was  not  made  in  good  fUtti,hiil  was  made 
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for  the  purpose  of  blnderiog  and  defrauding  the  creditors  of  Mrs.  Meyers,  then  your 
verdict  should  be  for  the  defendant;"  and  this  error  Is  not  cured  by  a  charge  to  the 
Jury  concerning  ownership,  but  which  does  not  refer  to  the  bona  fides  of  the  sale.— 
Dav  «  T.  Moruan,  141, 

7.  The  ourt  charged  the  jury  In  Instruction  No.  6  that  the  measure  of  damage  was  the 
dliTeience  in  the  market  value  before  and  after  the  trespass;  and  In  Instruction  No. 
»  the  court  charged  the  Jury  that  In  estimating  the  damages  they  might  consider  the 
evidence  of  the  overflowing  of  the  stream  above  referred  to,  and  refused  defendant's 
request  to  charge  that  plaintiff  could  nor  recover  damages  for  such  overflowing. 
Held,  I  hat  It  was  error  not  to  limit  the  effect  of  the  evidence  above  referred  to  as  re- 
quested by  defendant,  and  that  mstruction  No,  9  was  misleading  In  the  absence  of 
such  \\m\t&tion.—SiDeeneu  v.  Montana  Central  Ry.  Co,  ivs. 

8.  Under  the  former  practice,  Instnictlons  were  not  a  part  uf  the  judgment  roll,  and 
could  not  be  considered  on  an  appeal  from  the  judgment  unless  Included  m  a  bill  of 
exceptions.— Sanderson  v.  Btt/ffiys  Water  Co.,  286. 

9.  lo  an  action  to  recover  the  chattels,  In  which  the  evidence  established  a  conditional 
sale,  held,  It  was  error  to  charge  the  jury  in  the  language  of  the  statute  concerning 
fraudulent  conveyances;  because  the  Instruction  was  not  applicable  and  was  mis- 
lead log.— G/iodMnd  V.  OUKam,  885. 

10.  In  an  action  upon  a  check  by  an  endorsee  against  the  maker,  in  which  the  answer 
alleges  that  the  plaintiff  Is  not  a  purchaser  in  good  faith  and  that  the  check  was  pro- 
cuied  by  fraud  in  which  the  plaintiff  participated,  an  In-itructlon  to  the  effect  that  It 
is  admitted  that  the  check  was  '*duly  endorsed"  by  the  payee,  is  misleading,  as  the 
jury  might  infer  that  the  check  was  endorsed  in  a  lawful  manner.— Harrington  v. 
B.dB,M.  Co,,  411. 

11.  In  such  an  action,  where  there  is  evidence  tending  to  show  that  plaintiff  had  reason 
to  suspect  that  the  check  was  improperly  obtained,  an  Instruction  which  confines  the 
Jury  to  the  question  of  plaintiff's  actual  knowledge  of  fraud,  is  improper.— Jd. 

12.  IVhere  the  **intent"  Is  not  made  a  part  of  the  definition  of  the  crime  of  assault  and 
battery  in  the  second  degree,  it  is  not  error  to  refuse  the  request  to  instruct  the  jury 
that  the  assault  must  have  been  made  "with  the  intent  to  inflict  grievous  bodily  in- 
Ji.ry."— AJtate  v.  Broadbent,  4b7. 

18.  Where  the  instructions  given  by  the  court  are  correct,  the  verdict  will  not  be  dis- 
turbed because  the  instructions  are  not  full  enough,  unless  the  court,  upon  request, 
refused  to  instruct  more  fully.— /d. 

14.  In  au  action  of  replevin,  defendant  sheriff  justified  under  a  writ,  and  claimed  that 
the  property  sued  for  had  been  transferred  to  plaintiff  by  her  husband,  the  de- 
fendant named  in  the  writ,  in  fraud  of  his  creditors.  Evidence  was  introduced 
showing  that  some  of  the  property  was  transferred  to  ^he  plaintiff  by  her  husband; 
a  d  that  she  had  bought  the  rest  from  other  persons  Held,  it  was  error  for  the 
court  in  instructing  the  jury  to  assume  the  fact  that  plaintiff  acquired  title  to  all  of 
the  property  through  her  husband.— Cof/fer  v.  JfitzpcUrick,  662. 

INSURANCE. 
See  Instbuctions,  2-8. 

INTEREST. 

Where  a  judgment  for  the  defendant  In  a  suit  on  a  bond  was  reversed  on  appeal,  the 
plaintiff,  upon  recovering  a  Judgment  on  the  second  trial  is  not  entitled  to  huterest 
upon  his  claim  from  the  date  of  the  judgment  rendered  at  the  former  trial,  under 
section  1287,  Fifth  Division,  Compiled  Siatutes.  allowing  interest  In  such  cases  after 
ascertaining  the  balance  due,  since  the  balance  due  was  not  ascertained  until  the 
verdict  was  rendered  at  the  second  trial,— PrUat  v.  BHde,  53. 

INTERPRETATION. 
Bee  Contracts. 
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jeopardy. 

See  Appeals  l— Practicb  (Criminal)  i. 

JUDGMENTS. 

ActloDs  on,  see  Statute  of  Limit ai  ions.  3, 8- See  also  Fraudulent  Cohvey a ncks. 
2— Mechanics*  Liens— Vacating  of,  see  Practice. 

1 .  In  a  mechanic's  lien  f oreclosurewtiere  one  of  the  defendants  relied  upon  a  Judgment 
lien  as  prior  to  the  plaintiff's  Uen  and  an  execution  had  been  issued  on  motion  after 
flye  years  from  entry  of  his  judgment,  it  was  error  to  exclude  the  judgment  roll,  exe- 
cution, motion  papers  and  sheriff's  deed  on  the  ground  that  the  sa;d  defendant  was 
not  the  owner  of  the  Judgment  at  the  time  the  motion  for  execution  was  made,  since 
as  the  judgment  debtor  had  raised  no  objection  to  the  issuance  of  the  execution  and 
as  it  had  been  issued  in  the  name  of  the  party  in  whose  favor  it  was  rendered,  the 
ownership  of  the  Judgment  was  of  no  concern  to  the  plaintiff.-^olnuon  v.  Puritan 
Minino  Co.,  30 

2.  M  sued  C  and  H;  H  retained  an  attorney  to  defen  himself  and  C;  a  demurrer  to  the 
complaint  was  filed  In  behalf  of  both  defendants,  <>nd  C  was  informed  and  beUered 
that  the  attorney  would  conduct  his  defense,  which  was  thd  same  as  that  of  H;  and 
that  no  further  step  would  be  necessary  until  April  1st.  Demurrer  was  OTerniled 
and  an  answer  filed  in  behalf  of  H  only,  which  showed  a  good  defense  as  to  bbnself 
and  G  also;  no  replication  having  been  filed  (as  required  at  that  time).  H  moved  for 
judgment  on  the  pleadings;  the  plaintiff  then  (in  Match)  dismissed  the  action  as  to 
H  and  took  judgment  by  default  against  G.  Held,  that  G's  motion  to  set  aside  de- 
fault, based  upon  an  affidavit  setting  forth  ihe  above  facts  and  accompanied  by  an 
answer  showing  a  meritorious  defense  and  similar  to  the  answer  of  H,  shoidd  have 
been  granted.— Iforse  v.  CaUantine,  87. 

3.  That  such  motions  are  addressed  to  the  sound  discretion  of  the  court,  and  that  the 
order  denying  the  motion  was  an  -abuse  of  discretion  and  accordingly  reversible  by 
this  court.— Id. 

4.  In  an  action  to  foreclose  a  mechanic's  lien,  summons  was  served  by  publication;  held, 
that  a  personal  Judgment  could  not  be  entered  against  the  defendant  so  served. 
(S  1388,  Fifth  Division  of  the  Gompiled  Statutes,  1887.)— Richards  v.  Lewisohn, 
128. 

5 .  A  judgment  of  a  sister  state  can  be  attacked  for  want  of  jurisdiction  of  the  person  of 
the  defendant;  but  where  such  judgment  is  obtained  upon  personal  service  of  sum- 
mons within  the  jurisdiction  of  the  court,  it  cannot  be  attacked  collaterally  for  fraud, 
and  the  fact  tliat  defendant  was  not  within  the  jurisdiction  of  the  court,  at  the  time 
the  decree  was  entered,  does  not  change  the  rule  —State  ex  ret,  Giroux  v.  Oiroux^ 
149. 

6 .  Under  section  807,  Gode  of  Givll  Procedure,  Gompiled  Statutes  1887.  a  judgment  is  not 
•    a  lien  upon  the  real  estat-*  of  judgment  debtor,  imtil  it  Is  entered  on  the  judgment 

docket.— .Sfclotrer  v.  AbboU,  228. 

7.  The  lien  of  an  attachment  upon  real  estate  Is  prior  to  the  lien  of  a  Judgment  obtained 
prior  thereto,  but  not  docketed  until  after  the  levy  of  the  attachment.— Id. 

8.  It  will  not  be  assimied  that  In  entering  judgment  by  default  the  court  below  did  not 
comply  with  the  law.— Butte  Buteherino  Co,  v.  ClarJte,  806. 

9.  Where  defendant  has  appeared  generally  by  demurrer,  a  judgment  will  not  be  re- 
versed for  a  defect  In  the  summons.— Id. 

10.  A  defendant  in  an  action  in  a  justice's  court  who  appears  generally  in  a  motion  to 
set  aside  a  default  alleged  to  have  been  Improperly  taken,  and  who,  upon  denial  of 
the  motion,  appeals  to  the  district  court,  where  the  appeal  is  dismissed,  thereby 
waives  any  irregularity  in  the  summons,  and  cannot  maintain  a  suit  to  set  aside  the 
judgment  on  account  of  such  irregularity.— 5cMirin0  v.  Reagan^  S06. 

11.  An  action  to  vacate  a  Judgment  will  not  be  sustained,  when  based  upon  grounds 
which  could  have  been  litigated  In  the  former  action.— id. 

12.  For  the  reason  stated,  an  action  will  not  lie  to  set  aside  a  Judgment  obtained  by 
a  foreign  corporation,  because  it  has  not  compiled  with  the  state  law  regulating  the 
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right  of  such  oorporatlons  to  ooDtract,  etc.,  in  this  state,  as  this  question  could  have 
been  raised  in  the  aetion  in  which  the  Judgment  was  obtained.— /d. 

•JUDGMENT  ROLL. 

Under  the  former  practice,  Instructions  were  not  apart  of  the  Judgment  roU,  and  can- 
not be  considered  on  an  appeal  from  the  judgment  roll  unless  included  in  a  bill  of  ex- 
ceptions.—Sanderson  T.  BiUinga  Water  Co,,  286. 

JURISDICTION. 

See  Equity— Equitabi^b  Jukisdiction— Judombntb. 

A  state  court  has  Jurisdiction  of  an  action  on  an  injunction  bond  given  In  a  suit  brought 
in  a  federal  court.— ^fontona  Mining  Co.  v.  St.  Louis  Mining  and  MUlkig  Co.,  818. 

LACHES. 
See  Nboottablb  Instrumbnts,  2— Fbaudulbnt  Convryangbs,  1. 

LAW  OF  THE  CASE. 
See  Rbs  Adjudicata. 

LAWS. 

Title  of,  see  Constitution,  9. 

LEASES. 

Plaintiff  sought  to  recover  for  the  reasonable  value  of  the  use  of  premises;  defendant 
pleaded  a  written  lease  and  modiilcation  thereof ;  in  the  replication,  plaintiff  denied 
the  modification  and  alleged  the  annulment  of  the  lease.  HeUU  that  upon  the  evi- 
dence, it  appears  that  the  lease  was  modified  and  not  annulled.— Afatii  v.  SchuUOy 

886. 

LIENS. 

See  ATTACHMENTS  — Judombnts-Mbchanics'  Libns  — For  equitable  lien,  see 
Trusts. 

LIMITATION  OF  ACTIONS. 
See  Statutb  op  Limitations. 

MANDAMUS. 

1.  The  laws  of  Montana  provide  for  the  examination  of  all  persons  desiring  to  practice 
medicine,— the  examination  to  be  held  before  the  medical  examiners.  It  is  further 
provided  that  where  a  certificate  is  refused,  the  person  aggrieved  may  appeal  to  the 
district  court,  and  that  such  appeals  shall  be  conducted  as  appeals  from  a  decision  of 
a  board  of  county  commissioners,  which,  it  is  further  provided,  **are  prosecuted  and 
tried  like  appeals  from  a  Justice  of  the  peace."  The  law  also  provides  that  appeals 
from  a  Justice's  court  are  tried  de  novo.  Held,  that  an  applicant  who  has  been  re- 
fused a  certificate,  has  a  right  to  appeal  to  the  district  court,  and  on  such  appeal  is 
entitled  to  a  trial  de  rhovo.— State  ex  rel  v.  Dintriot  CourU  601. 

2.  Code  of  Civil  Procedure  1886,  section  1961,  provides  that  mandamus  may  issue  to  com- 
pel the  performance  of  an  act  which  the  law  specially  enjoins  as  a  duty  resultUig  from 
an  office,  trust  or  station;  and  section  1962  provides  that  the  writ  must  be  issued  in 
all  cases  where  there  is  not  a  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law.   HeUU  that  mandamus  was  the  proper  remedy  to  compel  a  city  to  levy 
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a  spedsl  tax  to  pay  ascertatned  water  rentals  due  under  a  valid  contract  for  a  water 
supply,  wbich  contract  the  city  had  repudiated.— State  ex  rel,  y.  The  Oreal  TaJSU 
Water  Wtyrhe,  618. 

8.  The  city  Could  not  dispute  its  records  as  to  the  number  of  hydrants  for  which  rentils 
were  due  under  the  contract,  in  the  absence  of  an  averment  In  the  retam  laying  a 
foundation  therefor.— Jd. 

4.  In  the  absence  of  an  averment  In  the  return  to  support  Its  admission,  evld«ice  that 
the  water  company  had  no  license  to  carry  on  Its  business  was  also  properly  ex- 
cluded.—Id. 

6.  Where  a  city  repudiates  a  contract  with  a  water  company  providing  for  payment  of 
hydrant  rentals  semi-annually,  but  stUl  uses  the  water  furnished  by  the  company,  and 
insists  that  the  supply  be  continued  regardless  of  the  contract,  a  command  in  a  writ 
of  mandamus,  that  the  city  levy  sufficient  taxes  to  pay,  not  only  the  six  months* 
water  rentals  already  due,  but  also  those  that  will  become  due  for  the  remaining  six 
months  of  the  year,  is  proper.— Id. 

MARRIED  WOMEN. 

See  ACKNOWLBDOHBNTS— HUSBAXD  AND  WiPB. 

MASTER  AND  SERVANTS. 

The  engineer  of  a  locomotive  and  the  fireman  are  fellow  servants,  and  It  was  not  error  to 
charge  that  the  latter  could  not  recover  from  the  company  for  an  injury  caused  by 
the  negligence  of  the  former.— MuIivUle,  Adm.  v.  Montana  Union  Ry.  Co^  135. 

MAYOR. 
See  MuNiciPAii  Corporations. 

MECHANICS*  LIENS. 
See  Plradinob  27. 

1.  Under  section  1874,  Fifth  Division  of  the  Compiled  Statutes  extending  a  lien  for  labor 
anrl  materials  to  the  land  upon  which  the  building  or  improvement  is  situated  and 
giVlng  it  precedence  over  any  m  ortgage  made  subsequent  to  the  commencement  of 
the  work,  and  section  1876.  Id.,  providing  that  the  lien  shall  attach  to  the  improve- 
ment in  preference  to  any  prior  mortgage  on  the  land  and  permitting  the  enforce- 
ment of  the  lien  by  the  sale  of  the  Improvement  under  execution  and  its  removal 
within  a  reasonable  time,  the  lien  of  a  mechanic  as  to  the  improvement  Is  superior 
to  a  prior  mortgage  on  the  land,  but  as  to  the  land  itself  the  prior  mortgage  main- 
tains precedence,  and  therefore,  where  a  lien  claimant  has  not  «*rected  a  building  or 

0  placed  such  improvement  upon  a  mining  dnlm,  as  is  susceptible  of  severance  or  re- 
moval, nls  lien  must  yield  to  a  prior  mortgage  upon  the  premises.— Jolmaon  v. 
Puritan  Mining  Co,,  80. 

2.  In  an  action  to  foreclose  a  mechanic's  Hen,  a  personal  Judement  cannot  be  entered 
against  a  defendant  upon  whom  service  of  summons  was  had  by  publication  only.— 
Richards  v.  Lewlnohn,  128. 

8.  The  notice  of  lien  filed  by  plaintiff,  as  well  as  the  account,  described  the  person  for 
whom  the  labor  and  material  were  furnished  and  the  owner  of  the  building  as  ^'Lew- 
isohn  (whose  christian  name  is  unknown;."  The  action  Is  brought  against  Lewlaohn 
Bros,  who  are  alleged  to  be  owners.  Held^  that  the  notice  and  claim  were  sufll- 
cient.— Hichards  v.  Lewisohn  Bnts.,  VZ8, 

4.  It  seems  that,  where  the  name  of  the  owner  of  the  building  Is  known,  It  shonldbe 
given  in  full.    (|i  1871, 1872, 1873  of  the  Compiled  Statutes.  1887,  construed.) 

6.  A  sub-contractor  is  entitled  to  a  Judgment  for  a  lien  agabist  the  building  forraa- 
terials  furnished  tty  him,  although  summons  was  served  by  publication  against  the 
principal  contractor,  against  whi>m  no  personal  Judgment  could  be  obtained.— 
O'Rovrke  v.  Butte  Lodge,  etc.,  541. 
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mbdigal  boabd. 

See  Mandamus. 

mines. 

See  CoBPORATioNS— Plbadinos,  29— Mschanics'  Liens,  l. 

1.  Tbe  expression  *'known  reins  or  lodes'*  used  in  section  2883,  United  States  Bevised 
Statutes,  includes  such  veins  only  as  are  clearly  ascertained  and  of  such  a  character 
as  to  render  the  land  more  yalual)le  on  that  account  and  to  justify  exploitation. 
Casey  v.  Thieviege,  841. 

2*  One  who  claims  a  quartz  lode  mining  claim  which  is  included  in  the  boundaries  of  a 
patented  placer  claim,  has  the  burden  of  proving  that  the  yehi  was  a  **known  vein" 
when  appUcation  was  made  for  the  placer  patent.— id. 

8.  Where  the  facts  in  evidence  are  merely  to  the  elfect  that,  prior  to  the  application  for 
the  placer  patent,  the  witnesses  had  found  streaks  of  quartz,  cropplngs  that  indicated 
the  existence  of  leads  and,  under  these  croppings,  veins  between  granite  walls  which, 
in  their  opinion,  carried  silver,  the  l-  cation  of  a  quartz  claim  on  one  of  these  veins 
and  the  abandonment  of  the  same— and  where  the  evidence  further  showed  that  no 
assay  had  been  made  to  determine  whether  or  not  the  vein  contained  any  marketable 
ore.  Held,  that  the  evidence  did  not  Justify  the  finding  of  the  Jury  that  the  veins 
were  *'known  veins  or  lodes"  within  the  meaning  of  section  2838,  United  States  Stat- 
utes. 

modification. 

Of  lease,  see  Lease. 

MONOPOLY. 
See  MuxiciPAL  Corporations. 

MOBTGAGES. 
See  Foreclosure- Mechanics'  Liens- Negotiable  Instruments— Pleading. 

1.  Under  section  828,  First  Division  of  the  Compiled  Statutes  1887,  a  mortgage  of  a 
homestead  was  void  unless  executed  by  the  husband  and  wife,  and  the  acknowl- 
edgment was  an  essential  part  of  the  execution  by  the  wife.— AmeHran  Savings  A 
Loan  Asaociationy.  Burghardt,S2», 

2.  Under  the  same  law,  a  certificate  of  acknowledgment  of  the  execution  of  a  mortgage 
by  a  married  woman,  which  fails  to  state  that  the  acknowledgment  was  made  **on 
examination  apart  from  and  without  the  hearing  of  her  husband,"  is  absolutely 
vold.-Id. 

8.  The  abandonment  of  a  homeste  .d  does  not  make  valid  a  past  mortgage  of  the  same 
vOid  ab  inUio.'-ld. 

4.  A  homestead  (under  the  state  statute)  can  be  had  in  Uuids  belonging  to  the  United 
States;  the  nature  of  the  cUUmant's  title  is  not  a  matter  that  concerns  a  creditor.— 
Waterson  v.  E,  L,  Bojmer  Co.,  664. 

5.  All  the  improvements  upon  the  land,  including  fences,  belong  to  the  homestead  and 
cannot  be  taken  by  a  creditor.-  id. 

6.  A  mortgage  of  a  homestead,  which  is  not  signed  by  the  wife,  is  void.— Id. 

MUNICIPAL  COBPOBATIONS. 

see  Constitution,  i,  2, 8— Becords  of,  see  Mandamus,  8. 

1.  The  Uiws  of  Montana  provide  that  *^he  corporate  authority  of  cities  shall  be  vested 
in  a  mayor  and  In  a  board  of  i^ldermeii  to  be  denominated  the  city  council,  and  in 
such  other  officers  as  are  herein  mentioned  or  authorized  to  be  elected  or  appointed 
by  the  city  council  or  mayor."  (Compiled  Statutes  1887,  Division  5,  Chapter  22,  Laws 
1808,  page  180) .    Also,  that  hi  case  of  a  tie  in  any  vote  or  proceeding  of  the  city  coul  cU, 
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the  mayor  shall  have  the  casting  vote  (Laws  1888.  pages  126-127);  also,  that  **lt  shall 
require  a  majority  Tote  of  all  the  members  constituting  the  council  to  eonflrra  city 
officers."  Held,  that  the  mayor  is  a  constiti;ent  part  of  the  eonncU.  and  that,  where 
there  Is  a  tie  yote  of  the  aldermen  on  the  confirmation  of  an  officer,  he  has  the  right 
to  vote  for  confirmation.— Stote  ex  rel.  Youno  ▼.  T<Ues,  289. 

2.  The  ilty  council  was  composed  of  the  mayor  and  eight  aldermen;  all  were  present 
when  the  roll  was  called  for  confirmation;  four  aldermen  yoted  in  favor  of  confirm- 
ing, the  others  did  not  vote  and  the  mayor  then  voted  for  confirmation.  Held,  that 
the  officer  was  legally  confirmed.— id. 

3.  Compiled  Stotutes  1887.  section  846.  forbidding  a  mayor  to  be  interested  directly  or 
Indirectly  in  the  profits  of  any  city  <  ontract  entered  into  while  he  is  in  office,  does  not 
apply  to  a  mayor  who  was  not  taiterested  in  a  contract  made  with  the  city,  but  who 
agreed,  after  the  contract  was  accepted  and  filed  with  the  proper  official,  to  take 
stock  in  a  corporation  succeeding  to  the  rights  of  the  original  contractors.— Sfafr  ex 
rel,  V.  The  Oreat  Faila  WaUr  Works,  6 '8. 

4.  Where  contractors  with  a  city  for  a  water  supply  did  »ot  file  their  acceptance  within 
the  time  prescribed  by  the  ordinance,  but  the  city,  without  objecting,  allowed  them  to 
erect  the  works  and  supply  water  for  several  years  according  to  contract,  it  waived 
any  defect  in  acceptance.— id. 

6.  A  city  granted  an  exclusive  right  to  supply  water  for  a  terra  of  16  years,  at  fixed  hy- 
drant rates.  The  grantees  erected  waterworks,  issued  and  sold  bonds,  and  supplied 
the  city  with  water  according  to  contract  for  7  years,  when  the  city  repudiated  that 
part  of  the  contract  fixing  rates,  and  insisted  on  a  continued  supply  at  lower  rates. 
HeM^  on  mandamus  by  the  grantees  to  compel  the  levy  of  a  tax  to  pay  contract  rates 
overdue,  that  the  city  could  not  be  heard  to  say  that  the  contract  was  void  because  the 
grant  was  exclusive,  or  for  an  unreasonable  length  of  time  at  fixed  rates,  or  unwise 
on  the  part  of  the  city.-  Id, 

6.  Laws  1889,  page  18S,  section  16,  amending  Compiled  Statutes,  section  415,  so  as  to  pro- 
vide that  the  amount  of  taxes  to  be  levied  in  any  one  year  in  any  city  or  town  for  water 
purposes  shall  not  exceed  one-half  of  l  per  centum,  etc..  became  part  of  an  ordinance 
contract  for  a  water  supply,  made  and  accepted  while  it  was  in  foroe,  so  that  the  con- 
tractors had  a  right  to  hisist  that,  so  far  as  necessary  to  pay  rentals  due  them  ae- 
cording  to  contract,  a  special  tax  should  be  levied  annually,  not  to  exceed  the  speci- 
fied limit— Jd. 

7.  In  view  of  Utws  1889,  page  185,  section  16,  amendmg  Compiled  Statutes  section  415.  so  as 
to  provide  that  the  amount  of  taxes  to  be  levied  by  a  municipality  for  water  purposes 
shall  not  exceed  a  certain  per  cent.,  etc..  and  thereby  making  liabilities  of  municipal 
corporations  for  water  rentals  under  contracts  with  water  companies  payable  out  of 
a  special  fund,  such  liabilities  are  not  det»ts,  within  the  constitutional  limitation.— 
Id, 

8.  An  agreement  of  a  city  In  a  contract  with  a  water  company  to  pay  to  the  company's 
bond  holders  the  money  due  or  to  become  due  from  hydrant  rentals,  or  as  much  as 
necessary  to  pay  interest  on  the  bonds,  and  the  signing  on  behalf  of  the  city  of  aoertlfl- 
cate  to  that  effect  on  the  back  of  the  bonds,  is  not  a  loan  of  credit  by  the  city.  In  vio- 
lation of  act  of  congress  1886,  section  2  (Compiled  Statutes  of  Montana,  page  as.) 

MB6LIGENCE. 
See  Damages— EviDBNCB—lNSTRucnoirs—MASTKR  and  Skrvakt. 

NEGOTIABLE  PAPER. 
See  iNSTBUCTIOKB-'PUSADIirOS. 

1 .  Where  the  holder  of  a  note  secured  by  a  mortgage  on  a  homestead,  seeks  to  recover 
thereon  he  is  entitled  to  a  judgment  for  the  amount  due  upon  the  note,  althouicb  the 
mortgage  is  void.— American  Saoinas  and  Loan  JLsMM!<at<ofi  v.  Bvrghardt^  838. 

2.  Mere  aelay  In  presenting  a  note  or  m  collecting  it,  does  not  constitute  a  defense  as  to 
an  accommodation  maker.— H^eilin  v.  KrUger^  128. 

3.  The  endorsee  of  negotiable  paper,  who  takes  the  same  before  maturity  as  collateral 
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security  for  a  pre-existing  debt  of  the  payee,  Is  to  the  extent  of  bis  claim  a  purchaser 
in  good  faith  and  Is  not  affected  by  equities  between  the  parties  of  which  he  had  no 
notice,— Yellfnjpstfyne  Bank  v.  Oagntm^  402. 

4.  Where,  however,  the  debt  is  less  than  the  amount  named  In  the  collateral  n6te.  the 
pledgee  Is  protected  against  equities  between  the  original  parties,  only  to  the  extent 
of  the  debt  for  which  the  collateral  was  giyen.— Zd. 

5.  In  action  against  the  maker  of  a  check  brought  by  endorsee,  the  burden  is  upon 
the  plaintiff  to  prove  good  faith,  accordln  to  the  rule  laid  down  in  Rowiter  y.  Loeber^ 
18  Mont.  972,— Harrington  y.  Butte  A  Button  Mining  Co,,  411. 

NEW  TRIALS. 
See  Evidence,  2, 6, 14, 18. 20. 25,  27. 

1.  Where  the  notice  of  intention  to  move  for  a  new  trial  does  not  specify  **the  insuffi- 
ciency of  the  evidence,"  etc.,  as  one  of  the  grounds  of  the  motion,  the  verdict  cannot 
be  disturbed  upon  that  groun^. —MuUigan  v.  Montana  Union  Railioay  Co.,  185. 

2.  Where  the  evidence  is  conflicting,  an  order  denying  a  motion  for  a  new  trial  will  be 
Skfdrmed.—Bechgtead  v.  Montana  Union  Railway  Co,,  147. 

For  other  cases  on  this  point,  see  Appbals. 

NON-SUIT. 
See  Pbacticr  (Civil),  l. 

NOTICE  OF  APPEAL. 
See  APPKALB,^. 

OFFICERS. 
Confirmation  of,  see  Municipal  Corpobations. 

ORDER. 
See  Appeals,  i,  28,  ao— Record  on  appeal  from.  Appeals,  29. 31. 

PARENT  AND  CHILD. 
See  Habeas  Corpus. 

PARTIES. 

1.  In  an  action  for  debt  on  an  injunction  bcmd  all  of  the  obligees  are  necessary  pa^-ties 
to  the  action,  the  bond  being  as  to  them  joint  and  not  several.— Afontona  Mining  Co, 
V.  St,  Louia  Mining  A  MiUing  Co,,  aiS. 

2.  The  fact  that  some  of  the  obligees  had  no  interest  in  the  subject  of  the  suit  in  which 
the  injunction  was  granted,  does  not  change  the  rule.— id. 

PARTNERSHIP. 

1 .  A  retiring  partner  is  liable  to  firm  creditors,  although  in  the  agreement  of  dissolution 
the  remalnhig  partner  assumes  all  firm  Indebtedness  aod  retains  all  Arm  assets 
—National  Chah  Register  Co,  v.  Broum,  200. 

2 .  The  liability  of  the  retiring  partner  to  creditors  is  that  of  a  principal  and  not  that  of 
a  surety.— Id. 

3.  The  fact  that  the  firm  creditor  releases  an  attachment  on  property  belonging  to  the 
remaining  partner  who  Is  insolvent,  constitutes  no  defense  in  an  action  against  the 
retiring  partner,  although  the  release  was  made  against  his  protest  and  with  knowl- 
edge of  the  insolvency.— Id. 
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PARTITION. 
Fees  Id,  see  Attokkbt  and  Client. 

PAYMENTS. 

See  CONTKACTS. 

PERSONAL  PROPERTY. 
Sales  of  Pebsonal  Property— Pledge. 

PLACER  MINES. 
See  Mining  Claims. 

PLACE  OP  TRIAL. 
See  Venus. 

PLEADING. 

See  Husband  and  ^ife— In  Criminal  Cases,  See  Practice  (CrimlnaL) 

VeriflcatioD  Is  not  necessary  to  yest  Jurisdiction,  and  therefore  where  one  of  the  de- 
fendants in  a  lien  foreclosure  relied  upon  a  Judgment  hen  as  prior  to  the  plaintiff  s 
Hen  It  was  error  to  exclude  the  Judgment  roll  lo  the  action  wherein  he  recovered 
the  Juagment  merely  Isecause  the  complaint  was  not  Termed.— Jo/inacm  r.  Pm'UnH 
Mining  Co.,  SO. 

Plaintiff  brought  suit  to  collect  of  the  defendants,  trustees  of  the  Bozenoan  light 
Co.,  an  account  claimed  to  be  due  from  that  company  to  the  Thompson-Houston 
Electric  Co..  and  to  have  been  assigned  to  plaintiff  on  November  20th,  1888.  The 
answer  denied  the  assignment  of  the  account  to  plaintiff,  alleged  that  the  aoeoimt 
was  assigned  to  a  corporation  other  than  plaintiff  on  the  24th  day  of  March.  1890. 
and  alleged  payment  to  have  been  made  to  that  corporation  prior  to  the  commenee- 
mt-ntof  the  suit;  the  replication  denied  all  of  the  allegations  In  the  answer.  Ver- 
dict for  the  defendant.  Held,  that  the  only  material  Issfle  in  the  case  was  whether 
or  not  the  account  had  been  assigned  as  alleged  in  the  answer;  and  that  an  Instnie- 
tlon  confining  the  Inquiry  of  the  Jury  to  that  Issue  was  correct.— General  EUetrif 
Co.  Y.  Black,  110. 

Pliiintiff  sued  in  trespass  for  damages  to  real  property;  the  defendant  pleaded  an 
agreement  of  plaintiff  to  convey  to  defendant  a  portion  of  the  property,  and  a  re- 
lease and  discharge  as  follows:  that  plaintiff  agreed  to  "release  all  damages  hereto- 
fore caused (on  the  premises)  by  any  act  of  defendant  as  well  as  all 

damages  that  might  thereafter  be  occasioned  to  any  part  of  the  property  on  ac- 
cmiut  of  the  defendant's  use  of  the  part  conveyed."  Among  others  the  foUowIng 
denials  were  contained  In  the  replication,  ''plaintiff  denies  that  under  and  by  ylrtue 
of  said  contract  —  or  any  other  contract,  he  agreed  to  and  did  release  defendant 
from  damages  caused  by  the  acts  complained  of"  and  "plaintiff  admits  that  de- 

f«»ndant  paid for  the  land  conveyed  and  the  ordinary  incidental  damages  to  the 

adjacent  land,  but  not  the  damages  for  the  trespass  complained  of  In  the  com- 
plalut."  Held,  that  an  issue  as  to  settlement  and  discharge  was  raised.— ^uvency  t. 
Montana  Central  Ry,  Co.,  168. 

Josi  ph  Smith  was  committed  by  a  Justice  of  the  peace  of  Carbon  county  <»  a  charge 
of  grand  larceny,  and  held  to  appear  at  the  district  court,  the  t>ond  was  fixed  at  the 
sum  of  $1,000,  and  the  defendants  were  the  sureties  thereon.  The  oonbltion  of  the  bond 

was,  "If  the  said  Joseph  Smith  shall  be at  the  next  term  of  said  court,  oa  the  first 

day  there<>f and  not  depart  therefrom  without  the  order  of  the  said  ooaii,  and 

If  convicted  of  said  crime,  will  render  himself  in  execution  thereof,  then  the  obliga- 
tion to  be  void,  otherwise  to  be  In  full  force  and  effect."  Smith  fatted  to  ai^pear  upon 
being  duly  called;  Held,  that  in  an  action  against  the  sureties,  the  complaint  does  not 
hH  ve  to  state  the  manner  of  committing  the  crime  of  grand  larceny.  It  being  snUldent,  hi 
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that  respect,  if  it  appear  from  the  complaint  that  an  Information  was  filed  In  the  said 
court  charging  8mith  with  the  crime  of  grand  larceny;  Held  also  that  the  complaint 
need  not  allege  that  Smith  made  default  without  excuse.—State  y.  Wrote,  209. 

5.  An  allegation  that  **Smith  was  called  and  failed  to  appear  in  the  district  court"  is 
equivalent  to  an  averment  that  his  default  for  not  appearing  was  entered  of  record. 
(S268  Criminal  Practice  Act.)~id. 

6.  It  appearing  from  the  complaint  that  the  information  was  for  grand  larceny,  it  does 
not  need  to  appear  that  the  crime  charged  in  the  Information  was  the  same  crime 
for  which  he  was  held  to  answer.— Id. 

7.  It  is  not  necessary  to  state  in  the  complaint  that  the  bond  was  '^certified  by  the 
sheriff  to  the  clerk  of  court,  and  by  him  filed  and  recorded."— Id. 

8.  Under  section  746,  Ckkle  of  Civil  Procedure  1896,  it  is  not  necessary  to  state  in  a  com- 
plaint by  an  administrator  the  facts  showing  Jurisdiction  of  the  court  to  grant  let- 
ters; it  tssufflcient  to  state  that  letters  were  duly  given  and  made;  the  better  prac- 
tice, however,  is  to  state  the  tzcts.'-Knight  v.  Le  Beau,  223. 

9.  That  the  plaintiff  has  no  legal  capacity  to  sue,  is  a  separate  ground  of  demurrer,  dis- 
tinct from  the  grounds  of  **facts  insuffloient  to  constitute  a  cause  of  action"  and  from 
the  ground  of  '^uncertainty,"  and  cannot  be  considered  unless  specified  in  the  de- 
murrer.—fd. 

10.  Unless  it  appears  upon  the  face  of  the  complaint  that  the  court  has  no  jurisdiction 
of  the  subject  matter,  a  demurrer  will  not  be  sustained  on  that  ground.— id. 

11.  A  complaint  In  an  action  by  an  administrator  Is  not  subject  to  a  demurrer  on  the 
ground  that  it  is  unintelligible  and  uncertain  because  it  does  not  state  the  date  of  the 
death  of  deceased.— Id. 

12.  In  an  action  to  quiet  title,  plaintiff  must  allege  and  prove  possession  of  the  premises. 
SMower  v.  Abbott,  229. 

18.  In  an  action  upon  an  Injunction  bond,  it  is  not  necessary  to  allege  a  demand  upon, 
and  a  refusal  to  pay  by  the  principal.— Jkfontana  Jfining  Co,  v.  St.  Louis  Minino  A 
MiUfng  Co.,  318. 

14.  A  complaint  which  properly  alleges  the  execution  and  delivery  of  a  promissory  note, 
a  default  in  payment,  the  giving  of  a  mortgage  to  secure  the  same  and  the  breach  of 
the  condition  upon  which  foreclosure  of  the  mortgage  may  be  had,  does  not  state  two 
separate  causes  of  action;  the  money  Judgment  and  the  decree  are  different  modes  of 
relief  for  the  same  wrong.— ^merfcan  Savings  A  Loan  Astoeiation  y.  Burghai  dt, 
828. 

15.  In  such  an  action  the  plaintiff  is  entitled  to  a  Judgment  on  the  note,  although  the  mort- 
gage given  to  secure  the  same  is  void.— Id. 

16.  An  answer  which  merely  denies  **each  and  every  allegation  of  the  complaint  not 
herein  speolflcally  admitted."  does  not  deny  the  allegations  of  fraudulent  intent  set 
forth  in  a  complaint  in  an  action  to  set  aside  a  conveyance  on  the  ground  of  fraud.— 
Nationai  Wall  Paper  Co.  v.  McPherson,  866. 

17.  Affirmative  allegations  in  the  answer  may  have  the  same  effect  as  specific  denials  of 
the  allegations  of  the  complaint,  and  in  such  case  plaintiff's  motion  for  judgment  on 
the  pleadings  is  properly  denied.— Id. 

N.  B.    This  case  was  decided  under  former  code  of  practice. 

.18.  In  an  action  to  compel  a  corporation  to  transfer  and  issue  to  plaintiff  a  certificate  of 
stock,  the  complaint  alleged  that  a  certificate  of  stock  had  been  issued  to  **C"  and  by 
him  transferred  to  **8"  who  transferred  the  same  to  plaintiff.  The  answer,  among 
other  allegations,  stated  that  while  the  stock  appeared  on  the  company  books  in  the 
name  of  "C"  an  attachment  issued  in  an  action  in  which  "S"  was  defendant  was 
levied  upon  all  of  tfie  Interests  of  **8"  in  the  stock  of  the  company  standing  in  the 
name  of  **C,"  and  that  at  the  time  of  such  levy  **S"  was  the  assignee  of  the  stock;  no 
replication  was  filed.  Held,  that  defendant  was  entitled  to  a  judgment  on  the  yUesA- 
XngB.—Mataaevitz  v.  Telegraph  Co.,  868. 

N.  B.— This  action  was  under  the  former  code  of  practice. 

10.  In  an  action  upon  an  account  stated,  it  is  not  necessary  to  allege  a  promise  to>pay.— 
VolghtT.Brooh9,9lA. 

20.  A  replication  which  denies  that  plaintiff's  claim  was  assigned  to  defendant  for  col- 
lection **as  alleged  in  the  answer,'*  admits  that  it  was  assigned  for  ooUectlon.— Jfa- 
honey  v.  Butte  Hardware  Co.,  917. 
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21.  A  compteint  and  a  repUeatlon  which  are  contradictory  will  not  sapport  a  Judgment. 
-Id. 

22.  Where,  howeyer,  In  inch  a  case  plaintiff,  without  objection.  Is  allowed  to  make  his 
pleadings  consistent,  a  Judgment  will  not  be  rerersed.— Jd. 

28.  A  party  Is  not  bound  by  admission  in  a  pleading  which  he  has  abandoned  or 
amended.— id. 

24  Where  an  accommodation  maker  Is  sued,  and  he  claims  that  there  has  been  a  mis- 
application of  the  money,  he  must  show  by  his  answer  deflnitely  that  there  has  been 
such  misuse  and  that  he  has  been  injured  thereby.— H^feHin  r.  Krieotr,  122. 

25.  It  is  not  necessary  to  allege  in  the  complaint  that  the  check  was  bought  in  good  faith 
by  the  endorsee.— HarrCn^tonr.  B.  A  B,  M,  Co,,  411. 

26.  Where  the  answer  alleges  that  the  check  was  fraudulently  procured  by  the  endorsee, 
the  issue  Is  formed  by  sufBclent  denials  in  the  replication.— Jd. 

27.  A  complaint  in  an  action  to  foreclose  a  mechanic's  Hen  upon  seyeral  pieces  of  prop- 
erty not  contiguous  and  not  of  similar  character,  which  does  not  show  that  the  ma- 
terial for  which  the  lien  is  sought  was  filmished  under  one  contract,  or  for  which 
part  of  the  property  It  was  furnished,  does  not  state  facts  sufBclent  to  oonstltuce  a 
cause  of  action,  and  is  uncertain  and  unintelligible,  because  it  does  not  snffieientl) 
designate  the  property  for  which  the  material  was  furnished.— Bia  Btaehfoat  M.  Co. 
T.  Btue  Bird  M.  Co.,  4M. 

28.  In  an  action  In  the  nature  of  trespass  to  try  title  to  a  mtailng  claim,  it  is  not  neeessary 
for  plaintiff  to  deraign  title;  a  cause  of  action  is  stated  when  the  complaint  alleges 
ownership  of  the  plaintiff  and  ouster.— JlfcITay  y.  MeDougcU,  488. 

29.  A  different  rule  preyails  In  action  brought,  after  filing  of  an  adverse  claim,  to  deter- 
mine the  right  of  the  litigants  to  a  United  States  patent  to  the  mining  claim  In  dis- 
pute.—Id. 

10.  The  court  suggests  the  proper  practice  for  pleading  separate  causes  of  action  In  the 
same  complaint.— /d. 

81.  An  answer  which  assumes J(hat  the  complaint  contains  an  allegation,  suppiles  the 
omission.  -  Lynch  t.  Beehtil,  648. 

82.  The  complaint  alleged  that  the  plaintiff  was  the  owner  of  all  the  waters  of 
a  stream ;  the  answer  denied  the  appropriation,  and  also  alleged  that  plaintiff  until 
1879  (subsequent  to  defendants'  appropriation)  had  no  use  for  any  greater  quantity 
of  water  than  60  inches  and  that  his  appropriation  in  excess  of  that  amount  was 
void.  Held,  that  the  allegation  In  the  answer  was  not  afflrmatlTe  matter  and  that  no 
replication  was  necessary.— ^mokt  t.  PaaeowmU  676. 

FLEDGE. 
See  Nbgotiablb  Instbumxkts. 

1.  A  pledgee  of  personal  property  who  holds  it  as  a  security  for  the  performance  of  s 
contract  by  the  pledgor  and  who  sells  It  for  its  full  yalue  without  notice  to  him,  and 
applies  It  In  payment  of  the  damages  ascertained  to  be  due  for  such  non-perform- 
ance, is  not  liable  to  the  pledgor  for  the  full  yalue  of  the  pledge.— ileardon  y.  PaUer- 
aon,  281. 

2.  Before  the  pledgor  can  sue  for  the  conyersion,  he  must  show  that  he  was  entitled  to 
the  possession,  either  by  preying  performance  of  the  contract  for  which  it  was 
pledged  as  security,  or  payment  of  the  damages  for  non-performance.— /d. 

.  POLICE  REGULATIONS. 
See  COK8T1TUTION,8. 

POSSESSION. 
In  action  to  quiet  title,  see  Plsadinos,  12. 

PRACTIOE  (CIVIL.) 
Answer  after  demurrer  oyerruled,  see  Appeals,  22, 29— and  Infra,  6. 
1.    On  a  motion  for  a  non-suit,  all  eyldence  tending  to  proye  plahitiff'S  case  will  be  as- 
sumed to  be  irue.—StaU  ex  rel.  Harmon  y.  Conrouj.  104. 
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2.  The  practice  of  inoumbering  a  record  with  Immaterial  matter  and  numerous  aaelgn- 
menta  of  error  which  are  not  relied  upon,  Is  commented  upon  by  the  court.— General 
Eleetrie  Co,  T.  Block,  110. 

3.  The  object  of  rules  of  court  Is  to  facilitate  the  dispatch  of  business;  they  cannot  be 
invoked  to  bar  a  right  unless  a  failure  to  comply  with  them  is  clear .—Pahst  Brewing 
Co,  T.  Mcntana  Brtwing  Co,,  294. 

4.  AfBdavlts  may  be  filed  contradicting  the  matters  set  forth  to  excuse  a  default  in  an 
swering.~Bu<te  Butehtring  Co,  y.  Clarice,  806. 

5.  Held,  on  the  facts  presented  by  the  record,  that  the  order  refusing  to  set  aside  the 
default  would  be  sustained.— Jd. 

6.  Where  defendant  answers  after  a  demurrer  Is  oyerruled,  he  waives  any  objection 
to  the  complaint  because  of  any  ambiguity  or  uncertainty  therein.— iiync/i  y.  BeehUI, 

PRACnCE  (CRIMINAL.) 

Appeals,  i,  4— Ixstbuctions,  13, 14. 

1.  The  pleas  of  former  acquittal  and  once  in  Jeopardy  inyolye  issues  of  fact  under  sec- 
tion 1990  of  the  Penal  Code  and,  therefore,  cannot  be  determined  without  a  finding  by 
a  Jury.— State  y.  0*Brien,  6. 

2.  Section  2171  of  the  Penal  Code,  which  requires  that  a  notice  of  at  least  two  days  shall 
be  given  to  the  county  attorney  of  the  presentation  of  a  bill  of  exceptions  to  the  Judge 
for  settlement,  is  mandatory;  and  the  record  must  show  affirmatively  that  the  law 
has  been  complied  with.— State  v.  CkiwUh,  48. 

3.  Under  laws  15th  Session,  page  75,  the  essence  of  the  crime  is  the  keeping  of  a  place 
where  a  game  (ftientioned  in  the  statute)  is  dealt  or  played  for  money  without  a 
license }  and  where  the  keeping  of  such  a  place  for  such  purpose  without  a  license  is 
sufficiently  charged,  the  information  Is  not  demurrable  because  it  also  alleges  that 
defendants  kept  the  place  as  employes  of  some  one  else.— State  y.  Qray*  206. 

4.  Whether  or  not  the  game  charged  in  the  indictment  Is  one  for  which  no  license  can 
be  Issued  under  the  Hunt  law  (above  cited)  is  a  question  of  fact  for  the  Jury.— Id. 

6.  A  verdict  of  guilty  of  assault  and  battery  in  the  second  degree,  is  Justified  where  It 
appears  from  the  record  that  a  witness  named  Edwards  testified  that,  at  the  time 
and  place  mentioned  in  the  information,  he  saw  defendant,  with  a  whip  in  his  hand, 
dragging  upon  the  ground  in  an  unconscious  condition,  one  Plum,  the  person  upon 
whom  the  assault  is  alleged  to  have  been  committed,— that  witness  asked  the  defend- 
ant what  the  trouble  was,  that  defendant  answered,  **he  called  me  a  son  of  a  bitch, 
and  I  hit  him.  I  won't  take  that  from  anybody,"  that  witness  then  said  "I  guess  you 
have  fixed  him.  I  guess  you  won't  have  to  take  it  off  old  Dick  any  more,"— and  de- 
fendant replied,  **I  did  not  hit  him  very  hard.  He  will  be  all  right  in  a  little  while" 
—although  another  witness  testified  that  he  was  with  defendant  at  the  time,  did  not 
see  a  whip  in  his  hand,  and  did  not  see  him  drag  Plum.  Plum  testified  that  he 
was  struck  from  behind  and  was  rendered  unconscious,  so  he  did  not  know  who 
struck  the  blow,— State  V.  Broadbent,  467. 

6.  It  is  not  necessary  to  allege.  In  an  information  for  an  assault  and  battery  in  the  sec- 
ond degree  as  defined  in  subdivision  8,  section  401  of  the  Penal  Ckkle,  that  **the  as- 
sault was  committed  with  the  Intent  to  inflict  grievous  bodily  harm;"  because  the 
statute  does  not  Include  the  word  *Mntent"  in  defining  the  crime.— Id. 

7.  A  motion  in  arrest  of  Judgment  on  the  grounds  that  defendant  was  not  arraigned, 
and  that  no  copy  of  the  information  with  Indorsement  thereon  including  names  of 
witnesses  was  ever,  delivered  to  him,  is  properly  denied,  when  the  record  shows  that 
defendant  was  personally  present  in  court,  and  was  arraigned  and  counsel  appointed 
for  him,  and  that  he  waived  time  allowed  by  statute,  and  thereupon  entered  his  plea 
of  "not  guilty."— Id. 

8.  It  is  not  necessary  to  plead.  In  an  Information  charging  a  public  offense,  that  leave  of 
court  was  had  to  file  the  same,— and  It  is  not  necessary  to  verify  the  information,— if 
an  examination  was  had  before  a  magistrate.  A  demurrer  to  an  information  on  the 
grounds  above  stated  is  properly  overruled.— State  v.  Manti/teld,  483. 

9.  When  the  defendant  in  a  criminal  case  objects  to  the  information  because  leave  of  ' 
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court  WW  not  had  to  file  the  same,  or  because  an  examination  was  not  had  before  the 
same  was  filed  on  a  complaint  under  oath,  a  motion  to  quash  supported  by  affldavlts, 
and  not  a  demurrer,  Is  the  proper  practice.— the  presumption  being  that  these  pre- 
liminary steps  were  properly  taken.  If  nothmg  to  the  contrary  afflrmadrely  appears. 
-  StaU  y.  ManMfMd,  488. 

PRESUMPTIONS. 

See  APPBAI0, 14, 16, 80— EviDBMCB-  Of  continuance  of  ownership,  see  Bvibbnce,  10— 
Of  death,  see  Executors  and  Admimistratobs— Judoicsmts— Pbagticb  (Crim- 
inal.) 

PRIVILEGED  COMMUNICATIONS. 
See  Attobkkt  and  Client. 

PROMISSORY  NOTES. 
See  Negotiable  Instbumsntb. 

PUBLIC  ADMINISTRATOR, 
See  ExECUTOBS  and  Administbatobs. 

PUBLIC  LANDS. 
See  MoBTOAOBS. 

PUBLIC  OFFICERS. 
See  Municipal  Cobpobations— Elections. 

PUBLIC  POUCY. 
Sales  of  Pebsonal  Pbopebty- Municipal  Cobpobations. 

PUBLIC  ROADS. 

1.  The  owners  of  land  along  and  through  which  a  public  road  runs  are  not  entitled  to 
damages  on  racatlon  of  the  road  by  the  proper  authorities.— £f  tote  exrei,  r.  Board  of 
Commfssfoners,  682. 

3.  By  the  vacation  of  a  public  road  there  is  no  taking  of  private  property  for  pubUe  use, 
within  the  meaning  of  Const.  Art.  8,  S  14.— Jd. 

QUESTION  OF  FACT. 
See  Pbactice  (CrlmlnaL) 

QUESTION  OF  LAW. 
See  CONTBACT8. 

QUITCLAIM  DEED. 
See  DowBB. 

QUO  WARRANTO. 
See  ELBOTIONB— RBMKDIB8. 

RAILROADS. 
See  OovsTirunoN,  for  fence  law  and  ticket  bvokin, 
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bbcord  on  apfeal. 

See  Appbai^,  13, 28, 24, 29, 81 . 

REHEARING. 
Bee  Appeals,  7. 

REMEDIES. 

1.  Where  the  same  legislature  KiTes  two  remedies  for  the  enforcement  of  a  right,  ( ffect 
shooid  be  giyen  to  each  statute.— State  ex  rel.  Brooks  r.  Fran$ham,  278. 

2.  Accordingly,  held,  that  in  this  state  a  person  claiming  to  haye  been  elected  to  an 
office,  may  bring  a  proceeding  under  Section  2010  in  the  nature  of  quo  warranto, 
although  Section  1414  same  .code.giTes.another  remedy  for  atrial  of  the  same  it  sue.. 
-Id. 

RES  ADJUDIGATA. 
The  decision  of  this  court  on  a  former  appeal  that  a  bond  which  was  in  suit  for  refor- 
mation was  yalid  without  reformation  when  properly  construed,  was  necessarily 
an  adjudication  as  to  the  yalidity  of  the  bond  and  Is  therefore  the  law  of  the  case 
on  a  second  trial  to  reooyer  the  amount  due  on  the  bond.— (  WcUton  y.  0*Ne{l,  14 
Montana  197.)  IVfest  y.  JMde  68. 

REVENUE. 

See  Constitution  8- 

RI6HT  OF  WAY. 

See  Emikbnt  Domain. 

• 

RULES. 
Of  Corporaticns,  tee  Iketbuctions  2— Of  Courts,  see  Pbactics  (Ciyll)— Appeals  26. 

ROADS. 
See  Public  Roads. 

SALES  OP  PERSONAL  PROPERTY. 

1.  A  contract  for  the  sale  of  merchandise  which'  requires  the  yendor  to  ship  the  goods 
free  on  board  the  cars,  on  or  before  a  certain  date,  is  complied  with  by  the  yendor 

when  he  places  the  gocds  on  board  the  car  at  the  designated  point  on  that  date;  and 
there  is  no  implied  obligation  on  his  part  to  see  that  the  carrier  moyes  the  car  for- 
ward toward  its  destination  before  the  expiration  of  the  day  named.— C7ar7cy.  Lind- 
say A  Co.,  1. 

2.  Plaintiff  sold  "L"  certain  chattels;  the  terms  of  the  sale  proylded  that  title  should 
remain  in  the  yendor  until  the  purchase  price  was  paid;  plaintiff  afterwards  took  a 
chattel  mortgage  on  the  property  from  *'L,"  which  he  foreclosed;  plaintiff  was  the 
purchaser  at  the  sale;  he  then  turned  ttie  property  oyer  to  **L"  under  the  original 
agreement;  held,  that  plaintiff  was  not  estopp  ed  to  deny  "L'*  title,  in  an  action  to  re- 
coyer  the  property  which  had  been  seized  by  a  creditor  of  "L."— Oood^itid  y. 
OiiUcm,  88S. 

8.  Where  the  sale  of  goods  by  a  county  commissioner  to  the  county.  Is  declared  to  be 
yoid  under  a  statute,  the  title  of  the  goods  remains  in  the  yendor;  he  may  sell  the  m. 
and  his  yendee  may  resell  them  to  the  tounty  and'recoyer  the  reasonable  yalue 
thereof  .—If  orse  y.  Corns.  Orantte  Co.,  456. 

SERVICE. 

Of  Notice  of  Appeal,  see  Appfais  8- Of  Eummcns  by  Publication,  see  Jl'DGMSNi 8  4 
and  Mechanics  Liens- Of  Execution  en  Indian  Beseiyatlcns,  see  Executions. 
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SHERIFF. 

Deeds  of.  See  Dowbb— Fees  of,  see  FoBBOXiOflUSB—BxBCUTiovs. 

Under  an  execution  against  the  property  of  "L,"  a  sheriff  sold  personal  property  in  her 
possession,  but  belonging  to  a  third  person,  and  which  had  been  attached  In  the  ae- 
tlon;  after  the  sale  the  sheriff  Beamed  that  **L"  did  not  own  the  property,  and  he 
then  returned  the  money  to  the  purchaser  and  the  property  to  Its  owner,  and  made 
his  return  upon  the  execution  In  aocordance  with  the  fftcts.  field,  that  the  aherUT 
was  not  liable  to  the  judgment  creditor  for  the  amount  realized  at  the  sale.^Jf  c- 
Carthy  y.  O^Marr,  21ft. 

.  SHIPMENT. 
See  Sales  of  Pbbsowal  I^PKRtY. 

8PB0IFI0ATI0NS. 

See  Appbals,  2. 

STATUTE  OF  LIMITATIONS. 

1 .  An  action  by  a  widow  for  an  assignment  of  dower  and  to  recover  rents  and  proAtB  ts 
not  within  the  general  statutes  of  limitations  of  the  Code  of  Oivll  Procedure  of  1887. 
(Burt  T.  C.  W,  Cook  Sheep  Co^  10  Montana  071,  JJIrmed.)— X^ynde,  Adm^  t.  Wake- 
j«e2d,28. 

2.  Under  Compiled  Statutes,  1887,  an  action  on  a  Judgment  must  be  oommenoed  within 
six  years,  save  when  the  time  is  extended  by  section  62,  Code  of  GItII  Proeednre.— 
WhUetide  t.  CatcMng,  894. 

8.  The  Statute  of  Limitation  does  not  cease  to  run  on  aeoount  of  the  death  of  the 
Judgment  debtor,  except  that  the  time  between  his  death  and  the  grantlng*of  letters 
of  administration  is  not  counted  as  part  of  the  six  years.— Id. 

STATUTES. 

See  SuMMONS—For  Statutes  of  Montana  Construed,  see  this  vol.  Immediately  following 
Table  of  Cases  Cited. 

STOCK. 

See  ASSIQNMBVT  FOR  BBNBFIT  of  CBBDITOBS,  4-COBPOBATION8— PjLBADIirOS. 

BUB-CONTRACTOR. 
See  Mbchanics*  LiBira. 

SUMMONS. 
See  Bbbvigb. 

1.  Statutes  prescribing  the  manner  of  service  of  summons  are  mandatory  and  most  be 
strictly  pursued,  and,  therefore,  a  statute  providing  for  servloe  of  summons  by  read- 
ing it  to  the  defendant  personally,  or  by  leaving  a  copy  at  his  place  of  reeldeDoe,  is 
not  satisfied  by  the  delivery  of  a  copy  to  the  defendant  personally,  and  a  Judgment 
rendered  upon  such  service  is  void.~Sanfbrd  v.  JEdwordt,  G8. 

2.  In  an  action  in  the  district  court  on  a  Judgment  reoovered  in  a  Jnstioe  oooit.  parol 
evidence  is  Inadmissible  to  show  tha^  the  servloe  of  the  summons  in  the  Justloe  court 
was  made  In  conformity  with  the  statute,  for  the  purpose  of  authorizing  a  Judgment 
in  the  district  court.— Id. 

SURETIES. 

See  PLBADINOi. 
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TAXES. 
See  Makdamub. 

t.  Under  leetkm  8782,  Political  Code,  no  reduction  In  assessmenti  of  property  can  be 
made  unless  the  party  assessed  makes  and  llles  with  the  Board  of  Equalization  a 
written  application  therefor,  verified,  and  showing  the  facts  upon  which  the  claim  for 
reduotloB  Is  based.— Barrett  t.  Shannon,  Treaturer,  fsn. 

3.  In  an  action  brought  to  recoyer  money  paid  for  taxes  claimed  to  be  unlawfully  as- 
sessed, the  complaint  must  show  that  plaintiff  filed  the  written  application  above  re- 
ferred to.— Id. 

TRESPASS. 

See  Plkadivos— BviDBircK. 

Where  It  appear!  from  the  erld^nee  that  the  defendant  entered  upon  land  and  cut  and 
removed  hay  therefrom  under  an  agreement  with  plataitlfl  that  he  might  do^so.  a  ver- 
dict against  the  defendant  for  trespass  should  be  set  aside.— 3f«ver»  v.  Savtry, 
S29. 

TIME. 

See  CONTBACTS,  s. 

TITLE. 
Action  to  quiet,  see  Plbadingb,  12— In  trespass,  see  Plkadinob,  28-Of  laws,  see  Cok- 

BTlTUnOK.  9. 

TBUSTS  AND  TRUSTEES. 

See  GOBPORATIOKB,  2.  6. 

1.  '*A/'  the  holder  of  a  first  mortgage,  and  **B,''  the  holder  of  a  second  mortgage  on 
real  estate,  entered  into  an  agreement  whereby  the  mortgages  were  cancelled  and  a 
new  note  and  mortgage  were  given  to  **B"  for  the  entire  Indebtedness,  and  **B*'  gave 
his  note  to  **  A"  for  the  amount  due  him,  secured  by  the  new  note  and  mortgage  as 
collateral;  thereafter  an  agreement  was  made  by  the  terms  of  which  the  mortgage 
and  note  to  **B"  were  returned  and  canoeUed,  the  real  estate  was  conveyed  to  "B," 
who  agreed  that  the  property  should  remain  as  security  for  '^B's"  debt  to  **A,"  and 
If  be  eoold  not  borrow  the  money  on  a  note  and  mortgage  topay  this  debt,  he  would 
eieeute  a  mortgage  to  **A"  as  security  therefor.  Htkd^  that  upon  the  transfer  to  **B" 
a  eonstmetlve  trust  was  raised  hi  behalf  of  **A,"  and  that  **B"  held  the  titte  to  the 
prc^MTty  subject  to  the  equitable  lien  of  **A."— Ij6I0««  v.  JiiNdky.  4S2. 

2.  A  wife  who  purchases  from  her  husband  real  estate  which  is  subject  to  an  equitable 
lien,  takes  the  property  subject  thereto  unless  she  is  a  porekaser  In  good  faith  and 
without  notice  of  the  Ilea;  and  the  burden  Is  upon  her  to  show  good  faith  and  want 
ofnoUoe.— Id. 

UNDERTAKING. 

See  Afpbalb,  11, 12. 

ULTRA  VIRES. 
See  OOBPORATIONB,  10. 

VALUE. 
See  Markbt  Value. 

VENDOR  AND  VENDEE. 
See  Sales  of  Pbbookal  Pbopbrty. 
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VENUE. 

1.  Actions  on  an  account  should  be  brought  In  the  county  In  which  the  defendftnCs,  w 
iK>me  of  them,  reside,  or  in  the  county  in  which  plaintUT  resides  and  in  which  defleiid' 
ants,  or  any  of  them,  may  be  found.— 3feI>onn«a  y.  CoUiMt  S72. 

2.  In  such  an  action  a  motion  for  a  chiM^ge  of  yenue  should  be  granted,  when  it  appears 
that  all  the  defendants  reside 'and  were  serred  with  sunmions  ip  a  oounvy  other  than 
that  in  which  the  action  is  brought.— /d. 

VERIFICATION. 
See  PT.BADINOS. 

WAIVER. 
See  Dbxurrkr— Appeals,  22— Practicb  (Clyll>-nJuDGXKKT8. 

WATER  COMPANIES. 
See  Municipal  Corpobations. 

WATER  RIGHTS. 
See  EviOBircB-EMiKBNT  Domain -Plbadikos. 

1.  A  conveyance  of  land,  with  the  appurtenances,  conveys  the  grantor's  Interest  in  a 
ditch  passing  through  the  land  which  had  been  constructed  under  an  agreement 
with  the  owner  of  the  water  right,  without  proceedings  in  eminent  domain,  whereby 
he  should  be  permitted  to  construct  the  ditch  without  payment  of  damages  In  con- 
sideration of  the  use  by  the  grantor  of  sufficient  of  the  water  to  Irrigate  his  land  be> 
low  the  ditch,  and  which  was  necessary  to  its  cultivation,  although  such  right  to  the 
use  of  the  water  was  not  described  In  express  terms  in  the  deed.  ( Tuektr  t.  J^onet,  - 
8  Montana  225;  Sweetland  v.  Oteen,  II  Montana  27,  followed.)— Sfoan  y.  CHuncy,  70. 

2.  In  the  absence  of  evidence  of  an  intention  to  relinquish,  the  mere  non-user  of  a 
water  right  is  not  an  abandoment.  Smith  v.  Hope  Minino  Co.,  18  Montana  4S,  fol- 
lowed.—Id. 

s.  Where  the  evidence  justifies  the  finding  of  the  court  fixing  the  relative  priorities  of 
the  appropriations  of  water,  appellant  is  not  Injured  because  the  court  arbitrarily 
flxespartlcular  dates- of.  the  appropriations  of  the  several  parties,  the  date  behig 
merely  Incidental  to  the  question  of.  priority.— If cDonald  y.  Lamun^l^. 

4.  T  who  owned  land  on  both  sides  of  a  creek,  constructed  a  ditch  on  the  north  side  of 
the  stream,  by  means  of  which  he  could  irrigate  only  forty  acres  of  land  on  that  side, 
although  the  capacity  of  the  ditch  was  greater  than  the  amount  of  the  water  neces- 
sary for  that  purpose;  subsequently  and  after  other  appropriatlolis  had  attached.  It 
was  found  to  be  necessary  to  construct  another  ditch  to  reach  the  land  on  the  south 
side  of  the  stream.  Held,  that,  as  to  subsequent  appropriators,  Ts  appropriation 
was  not  limited  to  the  amount  necessary  to  irrigate  the  forty  acres;  and  that  T  was 
entitled  to  a  priority  to  an  amount  equal  to  the  capacity  of  bis  original  ditch.— Id. 

5.  In  I8e9  P  settled  on  unsurveyed  public  lands  (a  squatter's  right)  and  made  an  appro- 
priation of  water  to  be  used  thereon;  by  meme  oral  transfer,  B  obtained  possession 
of  the  land  and  G  traded  ranches  with  B's  widow,  and  subsequently  filed  upon  it  as 
a  homestead.  Held,  that  a  squatter's  right  can  be  transferred  verbally;  that  the 
water  right  was  an  appurtenant  to  the  land;  that  the  oral  transfer  did  not  constitute 
an  abandonment  of  the  water  right  and  that  consequently  the  date  of  appropriation 
of  6's  right  was  properly  fixed  as  of  I8e9.  iBarkley  v.  Ttelelce,  2  Montana  69,  dis- 
tinguished. )-Id. 

0.  The  eyidence  showed  that  plaintiff  had  180  acres  of  land  which  could  be  oovered  by 
water  from  his  ditches  in  I8d8.  Held,  that  the  mere  fact  that  for  years  he  only  cul- 
tivated 45  acres  of  land,  does  not  show  that  he  had  been  guilty  of  a  lack  of  dili- 
gence in  using  the  water  for  some  beneficial  purpose.— ^mo<d  v.  Pauaoant,  875. 
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WITNESSES, 
pert,  see  EyiDBNCB  12. 
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